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Preface

The goal of this book is simple: to help you understand property law. It is
designed for law students who are taking the standard first-year course in
property. Thus, it (a) explains the basic principles of property law in the
United States and (b) discusses the policy concerns and historical currents
that shape this law. Accordingly, the book can be used as a supplement to
any property casebook. At the same time, I hope that it will be useful to
attorneys, judges, and scholars as a general survey of property law doctrine,
history, and theory.

Property law reflects a society's fundamental economic, political, and
social choices. First, it determines how the society allocates its resources—
and thus how it distributes its wealth. Who owns a particular farm or factory?
Or a particular invention? Property law answers these questions.

Second, the distribution of wealth, in turn, affects political power. Indeed,
American property law still mirrors Thomas Jefferson's view that property is
necessary for democratic self-government.

Finally, property law embodies our core social values, such as protection
of individual liberty and freedom from discrimination. Accordingly, the
study of property law is both challenging and fascinating.

—————
Many people contributed to this book, and I owe them my thanks. Dean

Francis J. Mootz III and Associate Dean Michael Colatrella provided
constant support. My Pacific McGeorge colleagues Ray Coletta, Matthew
Downs, George Gould, Amy Landers, Brian Landsberg, Mike Mireles, and
Rachael Salcido reviewed portions of the manuscript and offered valuable
suggestions. Finally, Linda Lacy, Ryland Bowman, and the entire Carolina
Academic Press team were a pleasure to work with throughout the editorial
and production process.

I am grateful to my former partners at Miller, Starr & Regalia, especially
Harry Miller, Marvin Starr, and Edmund Regalia; their treatise on California
real estate law inspired the first edition of this book. I also honor the



contributions that other treatise authors—especially Roger Cunningham,
Joseph Singer, William Stoebuck, and Dale Whitman—have made toward
our understanding of American property law.

Most importantly, I thank my wife Gail Heckemeyer for her loving
encouragement and careful proofreading.

I welcome your comments, criticisms, and suggestions. Please write me at
the University of the Pacific, McGeorge School of Law, 3200 Fifth Avenue,
Sacramento, CA, 95817 or email me at jsprankling@pacific.edu.
John G. Sprankling
August, 2016

mailto:jsprankling@pacific.edu
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§1.01 An “Unanswerable” Question?
What is “property”?1 The term is extraordinarily difficult to define. One of

America's foremost property law scholars even asserts that “[t]he question is
unanswerable.”2 The problem arises because the legal meaning of “property”
is quite different from the common meaning of the term. The ordinary person
defines property as things, while the attorney views property as rights.

Most people share an understanding that property means: “things that are
owned by persons.”3 For example, consider the book you are now reading.
The book is a “thing.” And if you acquired the book by purchase or gift, you
presumably consider it to be “owned” by you. If not, it is probably “owned”
by someone else. Under this common usage, the book is “property.”

In general, the law defines property as rights4 among people5 that concern
things. In other words, property consists of a package of legally-recognized
rights held by one person in relationship to others with respect to some thing
or other object. If you purchased this book, you might reasonably believe
that you own “the book.” But a law professor would explain that technically
you own legally-enforceable rights concerning the book.6 For example, the
law will protect your right to prevent others from reading this particular copy
of the book.

Notice that the legal definition of “property” above has two parts: (1)
rights among people (2) that concern things. The difficulty of defining
“property” in a short, pithy sentence is now more apparent. Both parts of the
definition are quite vague. What are the possible rights that might arise
concerning things? Suppose, for example, that A “owns” a 100-acre tract of
forest land. What does it mean to say that A “owns” this land? Exactly what
are A's rights with respect to the land? The second part of the definition is
equally troublesome. What are the things that rights may permissibly
concern? For example, could A own legal rights in the airspace above the
land, in the wild animals roaming across the land, or in the particular genetic
code of the rare trees growing on the land? Indeed, can A own rights in an
idea, in a graduate degree, in a job, or in a human kidney? In a sense, this
entire book is devoted to answering these and similar questions.



§1.02 Property and Law

[A] Legal Positivism
Law is the foundation of property rights in the United States. Property

rights exist only if and to the extent they are recognized by our legal system.
As Jeremy Bentham observed: “Property and law are born together, and die
together. Before laws were made there was no property; take away laws, and
property ceases.”7 Professor Felix Cohen expressed the same thought more
directly: “That is property to which the following label can be attached. To
the world: Keep off X unless you have my permission, which I may grant or
withhold. Signed: Private citizen. Endorsed: The state.”8 This view that
rights, including property rights, arise only through government is known as
legal positivism.

[B] An Illustration: Johnson v. M'Intosh
The Supreme Court's 1823 decision in Johnson v. M'Intosh9 reflects this

approach. Two Native American tribes sold a huge parcel of wilderness land
to a group of private buyers for $55,000. The federal government later
conveyed part of this property to one M'Intosh, who took possession of the
land. Representatives of the first buyer group leased the tract to tenants, and
the tenants sued in federal court to eject M'Intosh from the land. The case
revolved around a single issue: did Native Americans have the power to
convey title that would be recognized by the federal courts? The Court held
the tribes lacked this power and ruled in favor of M'Intosh.

Writing for the Court, Chief Justice Marshall stressed that under the laws
of the United States, only the federal government held title to the land before
the conveyance to M'Intosh, while the Native Americans merely held a “right
of occupancy” that the federal government could extinguish. The title to
lands, he explained, “must be admitted to depend entirely on the law of the
nation in which they lie.”10 The Court's decision could not rely merely on
“principles of abstract justice” or on Native American law, but rather must
rest upon the principles “which our own government has adopted in the
particular case, and given us as the rule for our decision.”11 In short, under
the laws established by the United States, must a United States court hold



that the United States owned the land? For Marshall, the answer was easy:
“Conquest gives a title which the Courts of the conqueror cannot deny.”12

Property rights, in short, are defined by law.13

[C] Natural Law Theory
In contrast to legal positivism, natural law theory posits that rights arise in

nature as a matter of fundamental justice, independent of government. As
John Locke observed, “[t]he Law of Nature stands as an Eternal Rule to all
Men, Legislators as well as others.”14 The role of government, Locke
argued, was to enforce natural law, not to invent new law. Natural law was a
central strand in European philosophy for millennia, linking together
Aristotle, Christian theorists, and ultimately Locke, and heavily influencing
American political thought during the eighteenth century. As the Declaration
of Independence recited, the “unalienable Rights” of “Life, Liberty, and the
Pursuit of Happiness” were endowed upon humans “by their Creator”;
governments exist merely “to secure these rights.”

The Declaration of Independence was the high-water mark of natural law
theory in the United States. The Constitution firmly directed the young
American legal system toward legal positivism, subject only to the Ninth
Amendment's vague assurance that certain rights are “retained by the
people.” The influence of natural law theory steadily diminished thereafter.
By 1823, when deciding Johnson v. M'Intosh,15 the Supreme Court could
easily dismiss the natural law argument that “abstract justice” required
recognition of Native American land titles.



§1.03 Defining Property: What Types of
“Rights” Among People?

[A] Scope of Property Rights
Suppose that O “owns” a house commonly known as Redacre. If we asked

an ordinary person what O can legally do with Redacre, the response might
be something like this: “O can do anything he wants. After all, it's his
property. A person's home is his castle.” This simplistic view that property
rights are absolute—that an owner can do “anything he wants” with “his”
property—is fundamentally incorrect. Suppose O wants to use his backyard
to practice playing the trumpet, while N wants to sleep in her adjacent house.
O does not have an absolute right to play his trumpet as loudly as he wishes;
nor does N have an absolute right to be free from noise produced by
neighbors. Inevitably, property rights sometimes conflict.16

Under our legal system, property rights are the product of human
invention. As one court explained: “Property rights serve human values.
They are recognized to that end, and are limited by it.”17 Thus, property
rights are inherently limited in our system. They exist only to the extent that
they serve a socially-acceptable justification.

As discussed in Chapter 2, the existence of private property rights is
supported by a diverse blend of justifications. These justifications share two
key characteristics. Each recognizes the value of granting broad decision-
making authority to the owner. Under our system, a high degree of owner
autonomy is both desirable and inevitable. But none of these justifications
supports unfettered, absolute property rights. On the contrary, each requires
clear limits on the scope of owner autonomy. Indeed, in a sense we can view
property law as a process for reconciling the competing goals of individual
owners and society in general. Society's concerns for free alienation of land,
stability of land title, productive use of land, and related policy themes
sometimes outweigh the owner's personal desires.

[B] Property as a “Bundle of Rights”

[1] Overview



It is common to describe property as a “bundle of rights”18 in relation to
things. But which “sticks” make up the metaphorical bundle? We
traditionally label these sticks according to the nature of the right involved.
Under this approach, the most important sticks in the bundle are:

(1) the right to exclude;
(2) the right to transfer;
(3) the right to possess and use; and
(4) the right to destroy.
The rights in the bundle can also be divided in other ways, notably by time

and by person. For example, consider how we could subdivide the right to
possess and use based on time (see Chapters 8–9, 12–14). Tenant T might
have the right to use and possess Greenacre for one year, while landlord L is
entitled to use and possession when the year ends. Or we could split up the
same right based on the identity of the holders (see Chapters 10–11). Co-
owners A, B, and C might each hold an equal right to simultaneously use and
possess all of Blueacre.

[2] Right to Exclude
One stick in the metaphorical bundle is the right to exclude others from

the use or occupancy of the particular “thing.”19 If O “owns” Redacre, O is
generally entitled to prevent neighbors or strangers from trespassing (see
Chapter 30).20 In the same manner, if you “own” an apple, you can preclude
others from eating it. Of course, the right to exclude is not absolute. For
example, police officers may enter Redacre in pursuit of fleeing criminals;
and O probably cannot bar entry to medical or legal personnel who provide
services to farm workers who reside on Redacre.21

Is the right to exclude a necessary component of property? Not at all. O
might own title to Redacre subject to an easement that gives others the legal
right to cross or otherwise use the land (see Chapter 32). Or O might lease
Redacre to a tenant for a term of years (see Chapter 15), thus surrendering
the right to exclude. Similarly, a local rent control law might prevent O from
ever evicting his tenant from Redacre, absent good cause (see §16.03[B][2],
infra).

[3] Right to Transfer



A second stick in the “bundle of rights” is the right to transfer the holder's
property rights to others. O, our hypothetical owner of Redacre, has broad
power to transfer his rights either during his lifetime or at death. For
example, O might sell his rights in Redacre to a buyer, donate them to a
charity, or devise them to his family upon his death. In our market economy,
it is crucial that owners like O can transfer their rights freely (see §9.08[A],
infra).

But the law imposes various restrictions on this right. For example, O
cannot transfer title to Redacre for the purpose of avoiding creditors' claims.
Nor is O free to impose any condition he wishes incident to the transfer;
thus, a conveyance “to my daughter D on condition that she never sell the
land” imposes an invalid condition (see §9.08[B], infra). Similarly, for
example, O cannot refuse to sell his rights in Redacre because of the buyer's
race, color, national origin, religion, or gender (see §34.06, infra).22 Some
types of property are market-inalienable,23 essentially meaning that they
cannot be sold at all (e.g., human body organs),24 while other types of
property cannot be transferred at death (e.g., a life estate).

Is the right to transfer essential? No. For example, although certain
pension rights and spendthrift trust interests cannot be transferred, they are
still property.25

[4] Right to Possess and Use
A third stick is the right to possess and use.26 As owner of Redacre, O has

broad discretion to determine how the land will be used. For example, he
might live in the house, plant a garden in the backyard, play tag on the front
lawn, install a satellite dish on the roof, and host weekly parties for his
friends, all without any intervention by the law. Similarly, if you “own” an
apple, you can eat it fresh, bake it in a pie, or simply let it rot.

Traditional English common law generally recognized the right of an
owner to use his land in any way he wished, as long as (a) the use was not a
nuisance (see Chapter 29) and (b) no other person held an interest in the land
(see Chapters 8–19, 32–34). Today, however, virtually all land in the United
States is subject to statutes, ordinances, and other laws that substantially
restrict its use (see Chapter 36). For example, local ordinances typically
provide that only certain uses are permitted on a particular parcel; if Redacre
is located in a residential zone, O cannot operate a store or factory there.



Similarly, Redacre might be subject to private restrictions that dramatically
curtail permitted uses; for example, such restrictions might ban gardens,
satellite dishes, or even noisy games of tag (see Chapter 35).

The right to possess and use is a common—but not a necessary—
component of property. If O leases Redacre to tenant T for a 20-year term, O
temporarily surrenders his right to possess and use the land; but O still holds
property rights in Redacre.

[5] Right to Destroy
A fourth stick in the metaphorical bundle is the right to destroy.27

Inevitably, most property will be destroyed. For example, suppose you buy a
sandwich for lunch; by eating the sandwich, you have effectively destroyed it
—which you had the right to do. But are there any limits on this right? When
an owner wants to destroy property that is particularly valuable—like a
French Impressionist painting or a historic mansion—problems may arise.
Suppose that the fair market value of Redacre is $2,000,000; O now plans to
destroy Redacre on a whim, even though this will impoverish his family. Or
suppose O plans to destroy a famous Manet painting, wasting a socially-
valuable resource and preventing future art lovers from ever viewing it.

The precise scope of the right to destroy remains unclear. In general, the
law is reluctant to interfere with an owner's freedom to abuse, or even
destroy, her property.28 But there is a discernable trend toward limiting this
right. For example, some courts have refused to enforce provisions in wills
that direct the killing of animals29 or the destruction of houses.30

Is the right to destroy an essential component of property? No. For
example, if O's home Redacre is a historic structure, the local preservation
ordinance may bar O from destroying it. Or Redacre might be subject to
private restrictions that similarly curtail O's right to destroy.

[C] From “Rights” to “Relationships”
Attorneys, judges, and even law professors customarily define property in

terms of rights. But what about duties? Suppose landowner L is required by
law to preserve the habitat of endangered species, even though this limits her
ability to use the land. We might explain this requirement either as a
restriction on L's rights or as a duty that L owes. In recent decades, the law
has increasingly recognized that property owners both hold rights and owe



duties.31 Perhaps it is more accurate to define property as relationships
among people that concern things.

Professor Wesley Newcomb Hohfeld revolutionized property law theory
in the early twentieth century by envisioning property as a complex web of
legally-enforceable relationships.32 He developed an analytical framework
for precisely classifying these relationships. Under this view, a property
owner may hold four distinct entitlements: rights, privileges, powers, and
immunities. Each entitlement is linked to a “correlative” counterpart: right-
duty; privilege-no right; power-liability; and immunity-disability. Although
Hohfeld's system was partially adopted by the first Restatement of Property
in 1936, it enjoys less influence today. His insight that property consists of
relationships among people, however, remains important.



§1.04 Defining Property: Rights in What
“Things”?

[A] The Problem
What can permissibly be the subject of property rights? In other words, if

“property” consists of legal rights or relationships among people that concern
“things,” what is the universe of “things”?

The concepts of value and scarcity are useful tools in thinking about these
questions, but do not go far enough. An ordinary person might define
property as “things worth money”—land, jewels, cars, and so forth.33 Yet
property rights can exist in things that have no monetary value (e.g., letters
from a loved one) or even a negative value (e.g., land heavily contaminated
with toxic wastes). Scarcity is a more promising theme. Indeed, one scholar
defines property as “a system of rules governing access to and control of
scarce material resources.”34 Certainly, property rights are more likely to
develop in things that are scarce (e.g., paintings by Leonardo da Vinci) than
in things that are common (e.g., mosquitoes).35 Yet scarce things may remain
unowned (e.g., an idea for a new television series), while property rights
might exist in ubiquitous things (e.g., air space).

So what “things” can be the subject of property rights? The law's
traditional reply to this question is simple: all property is divided into two
categories, real property (rights in land) and personal property (rights in
things other than land). Yet this reply is remarkably unhelpful. The universe
of “things” in which property rights can exist does not extend to all “land” or
to all “things other than land.”

[B] Real Property
Real property consists of rights in land and anything attached to land (e.g.,

buildings, signs, fences, or trees).36 It includes certain rights in the land
surface, the subsurface (including minerals and groundwater), and the
airspace above the surface (see Chapter 31).

But how extensive are these rights? If F owns exclusive property rights in
100 acres of land known as Greenacre, does he also own rights in all the



airspace 1,000 miles above the land? Or in the soil 1,000 miles below
Greenacre? If the wind blows across Greenacre, does F own rights in the
wind? Or in the wild bee hive in a Greenacre tree?

Historically, property law was almost exclusively concerned with real
property. In feudal England—the birthplace of our property law system—
land was the source of political, social, and economic power (see Chapter 8).
Control over land provided the basis for political sovereignty, the foundation
of social status, and the principal form of wealth; accordingly, disputes
concerning real property were resolved in the king's courts. Personal
property, in contrast, was relatively unimportant in the feudal era; when a
person died, the distribution of his personal property was supervised by
church courts. Under these conditions, two distinct branches of property law
evolved. Real property law, the dominant branch, became complex and often
arcane; in contrast, personal property law remained relatively simple and
straightforward. Thus, the property law that the new United States inherited
from England mainly consisted of real property law.

Even today, the standard first-year law school course on “property”
mainly examines real property law. This focus may appear anachronistic in
our technological age; stocks, bonds, patents, copyrights, and other forms of
intangible personal property are increasingly valuable. Yet land remains the
single most important resource for human existence. All human activities
must occur somewhere. As our population increases and environmental
concerns continue, disputes about property rights in our finite land supply
will escalate.

[C] Personal Property

[1] Chattels
Items of tangible, visible personal property—such as jewelry, livestock,

airplanes, coins, rings, cars, and books—are called chattels. Virtually all of
the personal property in feudal England fell into this category. Today,
property rights can exist in almost any tangible, visible “thing.” Thus, almost
every moveable thing around you now is a chattel owned by someone. There
are two particularly prominent exceptions to this general observation. Even
though human kidneys, fingers, ova, sperm, blood cells, and other body parts
might be characterized as “tangible, visible things,” many courts and
legislatures have proven reluctant to extend property rights this far (see



Chapter 7). Similarly, deer, foxes, whales, and other wild animals in their
natural habitats are deemed unowned (see Chapter 3).

[2] Intangible Personal Property
Rights in intangible, invisible “things” are classified as intangible personal

property. Stocks, bonds, patents,37 trademarks, copyrights, trade secrets,
debts, franchises, licenses, and other contract rights are all examples of this
form of property.38 The importance of intangible personal property
skyrocketed during the twentieth century, posing new challenges that our
property law system was poorly equipped to handle.39

What are the other intangible “things” in which property rights may exist?
The answer to this question is changing quickly. Consider the example of a
person's name. Traditionally, property rights could not exist in a name,
unless it was used in a special manner (e.g., as a trademark). Today,
however, the law protects a celebrity's “right of publicity”—the right to the
exclusive use of the celebrity's name and likeness for commercial gain (see
Chapter 6).40 But the answers to other questions are less clear. If spouse A
works to finance spouse B's law school education, is B's law degree deemed
marital “property” such that A is entitled to a share if he and B divorce? If A
works for C for 30 years, does A have a property right in his job?41 Upon
retirement, does A have a property right in Social Security benefits?42 The
universe of intangible things is seemingly endless, and the law in this area
will continue to evolve rapidly.
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§2.01 Why Recognize Private Property?
Consider a 100-acre tract of prairie grassland in the American Midwest

known as Goldacre, the perfect site for a wheat field. What alternative
models of ownership might apply to this land? One option might be called no
property: no one has any rights in the parcel. Another possibility is common
property: every person holds equal rights in the land. A third model is state
property: the state owns all rights in the tract. The final option is private
property: one or more persons hold rights in the land. Under our legal
system, Goldacre is probably governed by the private property model.

Why does American law recognize private property?1 We view property
as a cluster of legally enforceable rights among people concerning things.2
But why should government enforce those rights in the first place? In other
words, what is the justification for private property? The answer to this
question is crucial because the justification for private property will
necessarily affect the substance of property law. For example, suppose that
we recognize private property solely in order to reward useful labor; if so, all
property law rules will be devoted toward implementing this end. In short,
the scope and extent of property rights logically turn on the underlying
justification for private property.3

In reality, American property law is based on a subtle blend of different—
and somewhat conflicting—theories. No single approach is accepted as the
complete justification for private property. The dominant theory is
undoubtedly traditional utilitarianism (see §2.04). However, other major
theories—including first occupancy (see §2.02), labor-desert theory (see
§2.03), the law and economics variant of utilitarianism (see §2.05), civic
republican theory (see §2.06), and personhood theory (see §2.07)—also
influence the evolution of property law. Of course, this is far from a
complete list. A variety of other perspectives—including such diverse
examples as libertarian theory,4 Immanuel Kant's categorical imperative
approach,5 natural law theory,6 the “green property” movement,7 the critical
legal studies approach,8 and John Rawls' theory of distributive justice9—are
also important.

Rather than a uniform theory of property, these diverse approaches form a



kind of jigsaw puzzle whose pieces do not fit neatly together. As Lawrence
Becker laments, each approach is “typically embedded in a general moral
theory which makes it difficult to use one argument to support, augment, or
restrict another.”10 Accordingly, while these theories all support the
existence of private property in the abstract, they differ widely on how
property rights should be defined and allocated.



§2.02 First Occupancy (aka First Possession)

[A] Nature of Theory
Who was first? The first occupancy theory reflects the familiar concept of

first-in-time: the first person to take occupancy or possession of something
owns it.11 Suppose fisherman A uses his fishing gear to catch a wild fish.
Under this approach, A owns property rights in the fish simply because he
was the first person to capture it. Or suppose F, a farmer in the nineteenth-
century West, diverts irrigation water to her land from a nearby river; over
time, F acquires water rights under the prior appropriation doctrine merely
because she used the water first.

First occupancy theory seeks to explain how rights of private property
arise in unowned natural resources. William Blackstone—whose
Commentaries on the Laws of England quickly became the most popular
legal treatise in the young United States—described the process as follows.
When the world was in a state of nature, blessed with abundant food and
other natural resources but only a small human population, everything was
held “in common” by the inhabitants as “the immediate gift of the creator”;
thus, any person could take “from the public stock to his own use such things
as his immediate necessities required.”12 If early inhabitant A was hungry,
for example, he could simply eat a wild nut from any tree. In a second phase,
Blackstone argued, “by the law of nature and reason, he who first began to
use it, acquired therein a kind of transient property, that lasted so long as he
was using it, and no longer.”13 Thus, if A picked nuts off the tree, and sat
down to eat them, he acquired property rights in the nuts for as long as he
continued eating them. Blackstone concluded that as the human population
increased, this custom of first occupancy ripened into permanent property
rights. Now, if A labored to pick nuts off the tree, he owned the nuts,
whether he ate them immediately or stored them for future use. The same
principle applies to property rights in land. Person P acquires ownership
rights in the 100-acre prairie tract known as Goldacre simply by occupying it
first.

The principle of first occupancy is a fundamental part of American
property law today, though in practice it is often blended together with other



theories, particularly utilitarianism and the labor theory. First occupancy
theory was particularly influential during the nineteenth century, when it was
used to allocate property rights in such diverse resources as wild animals and
fish (see §3.02), oil and gas (see §31.06[B]) and surface water (see
§31.02[A]). Even today, the first-in-time principle is still the basic rule for
determining the respective priority of competing title claims to real property
(see §24.02).

[B] Critique of Theory
Most legal scholars hold the same opinion of first occupancy theory: while

it helps to explain how property rights evolved, it does not adequately justify
the existence of private property. Suppose vagrant V accidentally kicks over
a rock and discovers a gold mine. V's claim is first in time, but why should
this make a difference? Why should V own the gold, rather than, for
example, the residents of the region or the parents of handicapped children?

Further, the first occupancy approach is counterproductive because it
encourages the waste of natural resources. Consider hunting. If property
rights in wild animals are allocated to the first successful hunter, then long-
term conservation is impossible. Because no hunter can control the conduct
of other hunters, each hunter has an incentive to protect his or her individual
self-interest by killing as many animals as possible as quickly as possible.
What about oil? If property rights in subsurface oil are acquired by the first
person to pump it out of the ground, then no one has an incentive to preserve
oil resources for future use. Suppose A, B, and C all own parcels of land
overlying an underground oil deposit. If A begins to pump out oil, B and C
will rationally do the same; otherwise, A will pump out all the oil, leaving B
and C with no rights at all.

Richard Epstein offers at least a lukewarm defense. Assuming that some
system of property rights is necessary, “if only to organize the world in ways
that all individuals know the boundaries of their own conduct,”14 he argues
that first occupancy is superior to a system that recognizes original common
ownership in all citizens. First, it places wealth in private hands, which leads
to more efficient utilization of resources. Second, the first occupancy rule
has become a well-established custom for centuries; whatever its original
merits may have been, any attempt to abandon the rule now would upset the
stability of private property ownership.



The first occupancy approach is a valuable tool in one setting: it serves as
a low-cost “tie breaker.” All other things being equal, it offers a quick, clear,
and inexpensive method to resolve competing claims to property rights and
thereby avoid conflict.15 In other words, if the positions of two competing
claimants are otherwise identical, the law usually breaks the tie by
recognizing the rights of the first-in-time claimant.



§2.03 Labor-Desert Theory

[A] Nature of Theory
The labor-desert theory posits that people are entitled to the property that

is produced by their labor. Under this approach, fisherman A owns property
rights in the fish he caught because the catch resulted from his labor; A
baited the hook, waited patiently, and reeled in the fish. Or suppose sculptor
B utilizes her creative powers to transform unowned clay into a valuable
statue; again, B owns rights in the statue because of her labor. The respective
property rights of A and B arise as a matter of natural justice because they
mixed their labor with unowned raw materials, not simply because they were
first in time.

As developed by its foremost exponent, the seventeenth-century
philosopher John Locke, the labor theory assumes a world in a state of
nature, without private property ownership.16 It seeks to explain how
unowned natural resources (e.g., wild nuts, game, or unoccupied land) are
transformed into private property owned by one person. The theory proceeds
in four basic steps:

(1) every person owns his body;
(2) thus, each person owns the labor that his body performs;
(3) so, when a person labors to change something in nature for his benefit,

he “mixes” his labor with the thing; and
(4) by this mixing process, he thereby acquires rights in the thing.
Consider an example. P owns his body, and thus owns his own labor.

When P picks wild nuts from a tree and places them in his sack, he mixes his
labor (which he owns) with the nuts (which are unowned), and thereby
obtains property rights in the resulting mixture (nuts in the sack). In the same
fashion, Locke concludes: “As much Land as a Man Tills, Plants, Improves,
Cultivates, and can use the Product of, so much is his Property. He by his
Labour does, as it were, enclose it from the Common.”17 Thus, P can acquire
ownership rights in our hypothetical prairie tract, Goldacre, simply by
cultivating and harvesting wheat on the land.

Strong traces of the labor theory linger in American property law today,



often intermixed with first occupancy theory.18 Perhaps the clearest example
is accession: one who in good faith applies labor to another's chattel receives
title to the resulting product if, for example, the labor greatly increases the
value of the original item (see §7.01). Other examples include adverse
possession (see Chapter 27), the good faith improver doctrine (see §30.07),
and various intellectual property rules (see Chapter 6).

[B] Critique of Theory
Legal scholars are almost uniformly critical of Lockean labor theory as a

justification for private property rights.19 At best, critics observe, the theory
should permit a person to receive the value that his or her labor adds to a
thing, not title to the thing itself. If P's labor adds only 1% to the value of a
thing, why should P receive 100% of the thing? Similarly, if P plants,
nurtures, and harvests wheat on unowned land commonly known as
Goldacre, at most P should hold rights to the resulting wheat, not to the land
itself.

Another line of attack focuses on time. Suppose P acquires title to
Goldacre through his labor. P then hires farm workers F and G to grow the
next wheat crop on the land. Even though F and G mix their labor with the
land, they cannot acquire ownership, because the land is already owned by P.
Thus, the labor theory honors only first labor, not all labor. In this sense, it
seems to suffer from the same defects as first occupancy theory.

Finally, the labor theory assumes an unlimited supply of land and other
natural resources. Thus, if P appropriates Goldacre through his labor, he
theoretically causes no harm to other people. Assuming an infinite supply of
natural resources, F, G, and others could freely occupy unowned land.
However, the twentieth century has taught us that the world is finite. Thus, if
the law recognizes P's title to Goldacre, F, G, and others do suffer harm.



§2.04 Utilitarianism: Traditional Theory

[A] Nature of Theory
Utilitarian theory views property “as a means to an end.”20 This is—by far

—the dominant theory underlying American property law. Under this
approach, private property exists in order to maximize the overall happiness
or “utility” of all citizens. Accordingly, property rights are allocated and
defined in the manner that best promotes the general welfare of society. As
the New Jersey Supreme Court observed in State v. Shack: “Property rights
serve human values. They are recognized to that end, and are limited by
it.”21

The modern father of utilitarianism was Jeremy Bentham, an eighteenth-
century English philosopher. For Bentham, property rights stemmed not
from morality or natural justice, but rather from human invention. Mankind
recognizes the existence of private property, he suggested, simply as a
convention that promotes social utility. He observed: “Property and law are
born together, and die together. Before laws were made there was no
property; take away laws, and property ceases.”22 In crafting property law,
the role of the legislator was to do “what is essential to the happiness of
society; when he disturbs it, he always produces a proportionate sum of
evil.”23

Suppose fisherman A catches a wild fish. According to utilitarian theory,
society recognizes that A owns rights in the fish because this result promotes
overall public happiness. In general, fishermen derive pleasure from catching
fish, and obtain sustenance from eating the fish they catch. Accordingly,
society recognizes the ownership rights of all fishermen who successfully
catch fish. Perhaps catching the fish made A grumpy or even mad. But the
facts relating to A's personal situation are irrelevant. A's property rights stem
from a general rule applicable to all citizens. Conversely, human happiness
might require that society restrict or ban fishing, in order to allow an
endangered species to recover from over-fishing and thus be available for
future generations of fishermen.

The same analysis applies to our hypothetical wheat field, Goldacre. The



law recognizes farmer P as the owner of property rights in Goldacre because
this result best promotes overall societal happiness, not because P has any
natural or moral entitlement. How so? In general, recognizing private
property rights in land produces public benefits. Without private property
rights, farmers in general could not bar trespassers from removing their
crops; under these conditions, farmers would not invest the time, money, and
energy needed to supply society with wheat. Property rights thus provide
farmers with the investment security that induces them to grow wheat to help
feed the public. And—as a general matter—farmers presumably derive
personal satisfaction and pleasure from owning and farming their lands.

[B] Critique of Theory
How can human happiness be measured? Are the appropriate yardsticks

love, wealth, respect, intelligence, leisure time, dignity, self-esteem, health,
or other factors? Critics charge that utilitarian theory is effectively
meaningless because it is impossible to assess happiness. For example, a
particular law might bring more wealth to one group of citizens, but lessen
the self-esteem of another equal-sized group. Alternatively, a law might
increase the dignity, but impair the health, of all citizens. Although there is
widespread agreement that utilitarian theory supports the existence of private
property as a general matter, critics argue that it offers no guidance about
how property rights should be allocated or defined.

One important implication of utilitarian theory is that property rights are
not “written in stone,” but rather are subject to change. If property is merely
a tool used to engineer maximum human happiness, then new social,
economic, or political conditions may require that property rights be
reallocated or redefined. Even assuming that happiness can be measured, are
courts and other governmental institutions competent to decide what changes
in traditional property rights are necessary or appropriate for the welfare of
society?



§2.05 Utilitarianism: Law and Economics
Approach

[A] Nature of Theory
The law and economics approach incorporates economic principles into

utilitarian theory.24 While traditional utilitarianism defines human happiness
in rather vague terms, the law and economics view essentially assumes that
happiness may be measured in dollars. Under this view, private property
exists in order to maximize the overall wealth of society.

Richard Posner, the preeminent law and economics scholar, begins by
defining property as “rights to the exclusive use of valuable resources.”25

The law enforces property rights in order to motivate individuals to utilize
resources “efficiently.” In this sense, an “efficient” allocation of resources is
one in which “value”—defined as an individual's willingness to pay—is
maximized. For example, if A is willing to pay $100 for a particular widget,
while B is willing to pay only $30, value is maximized if A obtains the
widget. For Posner, the key to efficient allocation is a truly free market in
goods and services. Accordingly, the principal role of property law is to
foster voluntary commercial transactions among private parties.

Posner postulates a world filled with economically-rational actors, all
constantly seeking to maximize their self-interests. In this setting, an
efficient property law system must have three central components:
universality, exclusivity, and transferability. Universality simply means that
all property is owned by someone. The second component, exclusivity,
denotes that the law recognizes the absolute right of an owner to exclude all
members of society from the use or enjoyment of the owned resource.
Finally, transferability means that property rights are freely transferable, so
that a resource can be devoted to the most highly-valued use. Of course, even
if these components are present, the free exchange of property rights may be
impaired by transaction costs (e.g., the costs of investigating a potential
purchase, negotiating a purchase contract, or dealing with the free rider (the
group member who receives benefit but refuses to pay)). The Coase Theorem
holds that property will eventually be devoted to its highest value use,



regardless of how property rights are initially allocated, if no transaction
costs exist.

Consider again our hypothetical prairie tract Goldacre. Farmer P is
deciding whether to plant wheat on Goldacre. Society will gain wheat—and
thus added wealth—if P and similarly-situated farmers have adequate
incentive to invest the time, energy, and money necessary to raise crops. In a
world without property law, P will worry: strangers might appropriate the
harvest, or P might fall ill and be unable to tend the crop. How can property
law encourage P to grow wheat? Posner would answer the question in three
steps. First, recognize that P holds property rights in Goldacre. Second,
define P's rights so that P has the exclusive right to the use and enjoyment of
Goldacre; in this manner, the law will enforce P's exclusive rights to the
wheat he grows. Third, allow P to freely transfer his rights in Goldacre to
others, so that illness or other calamity does not impair wheat production.

The law and economics approach to utilitarian theory has been quite
influential in recent decades, affecting academic debate (and, to a lesser
extent, case law) in areas ranging from tenants' rights to land use law.26 In
particular, the concept of externalities—that is, economic costs or benefits
caused by a person's failure to consider the full impacts of his use of
resources—has offered important insights into nuisance law (see Chapter
29).

[B] Critique of Theory
The law and economics approach is, to put it mildly, controversial.27 One

major concern is its assumption that social utility or value is appropriately
measured by willingness to pay. Not all human desires or satisfactions can be
quantified in dollar terms. Such basic human needs as dignity, love, self-
esteem, respect, and honor carry no price tag.

Even if all human happiness could be reduced to dollars, the “willingness
to pay” standard is still fundamentally flawed. Why? The existing
distribution of wealth in our society is unequal. Posner tells a parable of two
families, each interested in purchasing a very expensive type of pituitary
extract that increases the height of children. The poor family is unable to
afford the extract, even though without it their son will be a dwarf forever.
Conversely, the rich family can afford to purchase the extract, so that their
son—a boy of otherwise normal height—can grow a few inches above



normal. For Posner, the rich family places more “value” on the extract
because it is willing to pay more than the poor family. Thus, value is
maximized by allowing the rich family to receive the extract.

Implicit in the law and economics approach is an assumption that
increasing overall social wealth will benefit all members of society, a view
characterized by some critics as “trickle-down economics.” In other words, if
the size of the “pie” increases, the size of each piece of the pie will also
increase. However, critics charge that the minimal government intervention
championed by law and economics advocates tends to perpetuate the existing
unequal distribution of wealth.

Even Posner acknowledges that law and economics theory presents
profound moral questions. He concedes that economic analysis cannot
answer “the ultimate question of whether an efficient allocation of resources
would be socially or ethically desirable.”28 Still, Posner insists that
efficiency should be considered an important factor in legal decision making.



§2.06 Liberty or Civic Republican Theory

[A] Nature of Theory
Liberty theory argues that the ownership of private property is necessary

for democratic self-government.29 As it developed before the American
Revolution, this approach posited that property rights provided citizens with
the economic security that allowed independent political judgment. Citizen
C1, owning 1,000 acres of land, could support his family by farming his own
land, without any external assistance. He was accordingly free to serve the
common good through voting, political discussion, holding office, and so
forth. In contrast, landless citizen C2 would be dependent on the good will of
others for sustenance, somewhat like the feudal serf; C2 was thus subject to
manipulation, bribery, or other economic pressure. If offered a bribe to vote
for a particular candidate, for example, C2 might well prefer his private self-
interest over the common good.

For this reason, Thomas Jefferson advocated the distribution of federally-
owned public lands to landless citizens.30 Jefferson envisioned a nation of
yeoman farmers, virtuous and independent enough to pursue the public good.
His dreams contributed to the generous federal land distribution policies of
the eighteenth and nineteenth centuries—notably the Homestead Act of 1862
—by which most of the lands now comprising the United States were
transferred into private ownership.31

[B] Critique of Theory
The influence of liberty theory waned during the nineteenth century in the

face of changing economic, political, and social conditions. Modern scholars
are skeptical of the original assumption that property ownership is essential
to political freedom. Developments over the last 50 years—notably the civil
rights movement—demonstrate that even our poorest citizens have the
political courage to fight for the common good. Moreover, even assuming
that economic security is vital for political independence, today most citizens
derive that security not from “property” in the traditional sense, but rather
from wages earned through relatively secure employment.

Further, taken to its logical conclusion, liberty theory seems to support a



redistribution of property from the rich to the poor. If property exists only to
ensure democratic government, then each citizen must be allocated a share of
society's wealth.32 Yet the Takings Clause of the Fifth Amendment—
included in the Constitution partly in response to Madison's concerns about
potential wealth redistribution (see §39.02[B])—bars this outcome.



§2.07 Personhood Theory

[A] Nature of Theory
Personhood theory justifies private property as essential to the full

development of the individual. Under this approach, certain things—for
example, a wedding ring—are seen as so closely connected to a person's
emotional and psychological well-being that they virtually become part of
that person.33 Thus, a person should have broad property rights over such
things.

More than two centuries ago, the German philosopher Georg Hegel argued
that a “person has as his substantive end the right of putting his will into any
and every thing and thereby making it his.”34 More recently, Margaret Radin
addressed the same theme; she observed that most people “possess certain
objects they feel are almost part of themselves,” objects that are “closely
bound up with personhood because they are part of the way we constitute
ourselves as continuing personal entities in the world.”35 In short, people
define their selves through objects. The emotional and psychological link
between a person and certain “things”—for example, a love letter or a family
home—is so great, Radin suggests, that a person should be able to control
the thing through enhanced property rights.

[B] Critique of Theory
Personhood theory might be classified as a variant on utilitarian theory. It

seeks to maximize utility by protecting a person's emotional or psychological
happiness. Yet, at best, it explains the existence of private property rights
only in those “things” seen as central to personhood. It does not seek to
justify the existence of what Radin terms “fungible property,” that is, rights
in money, stocks, bonds, commercial real estate, and other “things” that are
less connected to personhood.

Like traditional utilitarian theory, the personhood approach also offers
little guidance on the allocation or definition of property rights. Radin argues
that when a property right is personal, a prima facie case exists that it should
be protected to some extent against conflicting fungible property rights held
by others. To what extent? Suppose landlord A leases one of the apartments



in his 10-unit building to tenant B on a month-to-month basis. Two years
later, A seeks to evict B in order to sell the land to a computer manufacturing
company, which will build a factory on the site and provide jobs for 400
neighborhood residents. Assuming the apartment unit is “personhood”
property, is B entitled to reside there for as long as she pays rent and
otherwise performs the lease terms? In other words, will B's personhood
interest override A's “fungible” interest?
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§3.01 The Origin of Property Rights
Property courses often begin with a surprising topic—ownership of wild

animals. In a sense, the topic seems almost irrelevant. Modern disputes about
who owns a particular squirrel or fish, for example, are uncommon. And it is
simply too expensive to litigate the rare dispute that does arise. So why study
the topic?

The law governing ownership of wild animals helps answer a key question
—how do property rights originate?1 Today, virtually everything around us
is owned by someone. But because wild animals in nature are considered
unowned, they occupy a unique niche in property law. The legal principles
governing acquisition of title to wild animals shed light on the policies that
influenced the development of American property law. More directly, the
principles governing ownership of wild animals were ultimately extended by
analogy to the ownership of other resources.



§3.02 The Capture Rule In General

[A] Basic Rule
As a general principle, no one owns wild animals—in Latin, ferae naturae

—in their natural habitat.2 Under the common law “capture rule,” property
rights in wild birds, fish, and other animals are obtained only through
physical possession. The first person to capture or kill a wild animal acquires
title to it.3 For example, suppose that F finds and pursues a deer, only to have
it escape; F has no rights to the deer. If G now traps the deer in a net, he
“owns” the deer. But even G's ownership rights are limited. If the deer
escapes from the net, G loses his rights and another hunter may acquire title
through capture.

Understandably, this rule does not apply to domesticated or tame animals
(domitae naturae). Suppose that F's cow strays onto G's land, where G
captures it. Because the cow is considered a domestic animal, the capture is
irrelevant. The rules concerning domestic animals are grounded in policies
quite different from those relevant to wild animals. F still owns the cow,
absent adverse possession by G.4

[B] Pierson v. Post

[1] Facts
The landmark case illustrating the capture rule—and much more—is

Pierson v. Post.5 It is still celebrated as one of the most famous decisions in
American law. The facts of the case are deceptively simple. One day in the
early 1800s, Post was hunting in the New York wilderness with his dogs. On
a patch of “unpossessed” land, he found and pursued a fox. Pierson, fully
aware that Post was chasing the fox, killed it himself to prevent Post from
catching it. Although not clear from the case, this incident sparked or
worsened a feud between the Post and Pierson families. The ensuing
litigation was more about offended honor than the monetary value of the fox
carcass.

Post sued Pierson for the value of the fox, claiming trespass on the case.
Post won at the trial level, and Pierson appealed to the New York Supreme



Court. Both parties agreed that property rights in wild animals were obtained
only by “occupancy,” that is, by first possession. Thus, as the court phrased
it, the issue was “what acts amount to occupancy” of a wild animal?6 Pierson
maintained that only killing or other actual capture of the animal constituted
possession. Post argued for what might be called a probable capture
standard: a pursuing hunter with a reasonable chance of success has
sufficient “possession” to create ownership. No prior English or American
decision had addressed the issue.

[2] Majority Opinion
The majority adopted the actual capture test in a somewhat mechanical

opinion. Writing for the court, Justice Tompkins examined ancient treatises
on Roman, European, and English law to locate an applicable rule. Finding
that these authorities uniformly endorsed the actual capture standard, he
concluded that the fox “became the property of Pierson, who intercepted and
killed him.”7 To a lesser degree, Tompkins also relied on public policy
factors. He suggested that the actual capture standard rewarded successful
hunters, ensured certainty in property rights, and minimized quarrels.

[3] Dissent
In his sometimes facetious dissent, Justice Livingston criticized the

majority's blind application of ancient rules to the fundamentally different
conditions prevailing in the United States: “[I]f men themselves change with
the times, why should not laws also undergo an alteration?”8 He observed
that the fox was a “noxious beast,” akin to a pirate, that caused damage to
farmers. Viewing the law as an instrument of social change, he argued that
the court should select the standard that provided “the greatest possible
encouragement”9 for the destruction of foxes. He reasoned that the better
rule required only continued pursuit together with a “reasonable prospect ...
of taking” the fox (i.e., a probable capture standard).

[4] Pierson in Context
Pierson is important at several levels. It established the actual capture rule

as the American standard for acquiring title to wild animals. As a prominent
decision in a legal system with little case law, it also provided a bridge for
extending the capture rule by analogy to other natural resources—including
water, oil, natural gas and, most recently, baseballs.10 More fundamentally,



Pierson symbolizes the struggle between two theories of jurisprudence—
formalism and instrumentalism. The majority opinion reflects the older,
formalistic approach to judging; the judge mechanically derives the
appropriate rule from existing authorities, however remote. The dissent
represents the then-emerging view of the American judiciary that the law
should serve as an instrument of social change. The dissent's insistence that
law must “change with the times” still resonates today.

[C] Defining “Capture”

[1] The Actual Capture Standard
Pierson recognizes that a hunter who actually kills or captures a wild

animal, and immediately takes possession of it, acquires title. It also suggests
that the mortal wounding of an animal “by one not abandoning his pursuit”11

may constitute capture.12 Later decisions have somewhat relaxed the Pierson
standard. For example, if F sets a trap that catches a wild muskrat in his
absence, the muskrat still belongs to F. Similarly, if G begins chopping down
a tree housing a wild bee hive, he has acquired sufficient title to the hive to
prevail over H, a stranger who drives him away.13

[2] Two Fish Stories
A well-known pair of decisions involving ownership of fish illustrates the

capture standard. In State v. Shaw,14 a long funnel-shaped net directed fish
into a holding net about 28 feet square; the narrow end of the funnel entering
the holding net was less than 3 feet wide. Although fish could both enter and
exit the holding net through this opening, under normal conditions few, if
any, fish actually escaped. Finding that it was “practically ... impossible” for
fish to escape, the Shaw court held that the net owners had captured the fish.

Conversely, in Young v. Hichens,15 the court held that plaintiff did not
possess a school of fish that was virtually surrounded by his net. The lengthy
net was drawn around the fish in almost a complete circle, leaving a gap of
only about 40 feet. Before plaintiff's employees could close the gap with a
second net, defendant's boat sailed through the gap into the circle and
captured the fish. Lord Denman concluded that even though it was “almost
certain” plaintiff would have obtained possession but for defendant's
intervention, it was “quite certain” that plaintiff did not actually obtain



possession.16

Both decisions turn on the likelihood that fish might escape from the net.
In Shaw, the facts established that fish rarely escaped from the trap. But the
net circle in Young was incomplete, creating a small risk that fish could
escape before the gap was plugged.

[3] Role of Custom
Custom may also help define capture, as reflected in a series of decisions

concerning property rights in whales, notably Ghen v. Rich.17 There, Ghen
shot a bomb lance into a fin-back whale off the Cape Cod coast, killing it
instantly. The whale immediately sank below the surface of the ocean. Three
days later a beachcomber found the carcass stranded on a beach 17 miles
away, and sold it to Rich who extracted its valuable oil. Pierson might
suggest that Ghen had no rights in the whale. Although he killed it, he failed
to take immediate possession of the carcass and in fact left the area, thus
arguably “abandoning his pursuit.”

The custom in the Cape Cod region, however, was that a whale killed in
this manner belonged to the fisherman, while the finder of the carcass
received a small reward for his help. Judicial acceptance of this custom was
critical to the survival of the local whaling industry.18 The court awarded the
value of the whale to Ghen under the custom, noting that if a fisherman does
“all that it is possible to do to make the animal his own, that would seem to
be sufficient.”19

[D] Release or Escape After Capture
In general, ownership rights end when a wild animal escapes or is released

into the wild.20 Suppose K captures a wild rabbit; one week later, the rabbit
escapes back into the forest, where it is instantly killed by L. L owns the
rabbit. Once K's property rights lapsed, the rabbit was again unowned and
subject to capture by another. If the law were otherwise, hunters like L might
be deterred from hunting at all. How could they distinguish an “owned”
rabbit from an “unowned” rabbit?

But suppose a wild animal escapes onto land that is far from its native
habitat. If O's giraffe flees into the Colorado mountains, for example, P
cannot acquire title by capturing it. The exotic nature of the animal



effectively puts P on notice that it is already owned by another.21 O's
investment in the giraffe is protected.

An interesting problem arises when a captured wild animal is tamed and
then released back into nature. For example, suppose that K allows his
captured rabbit to roam the forest during the daytime, knowing that it will
faithfully return each night. L cannot shoot the rabbit. A captured animal that
has the habit of occasionally returning to its captor (animus revertendi) is
still considered property. In this instance, the law's interest in motivating
owners to tame wild animals for productive use outweighs the concern for
certainty.



§3.03 Evaluation of the Capture Rule

[A] Rationale for the Rule
American law has traditionally viewed wild animals in nature as either

dangerous or worthless. The primary policy underlying the capture rule is to
encourage the killing or capture of wild animals for the benefit of society,
consistent with utilitarian theory. For example, if H is aware that he can
acquire title to any deer he can kill, he has an incentive to invest his money
and time in deer hunting. As a result, society will obtain additional venison
and skins. But if title could be obtained merely by chasing deer, H might not
be willing to devote his time to hunting. Any wild deer H finds might be
already owned by someone else who had pursued it unsuccessfully. If H
killed the deer, the prior pursuer might claim it as his property. Thus, the
capture rule rewards success, not mere effort.

In addition, the rule creates a clear, “bright line” standard for determining
ownership which provides several benefits. Possession provides notice to the
world of the owner's rights. Consider the example of property rights in a wild
duck. Under the capture rule, it is simple to determine who has possession of
—and thus owns—the duck. Accordingly, the rule tends to avoid
disagreement and thus prevent quarrels which may erupt into violence.
Further, from the perspective of law and economics, the rule is an efficient
mechanism for resolving any disputes that do occur; ownership can be
established with minimal expenditure of society's resources (e.g., attorney's
fees, judicial time). Finally, the certainty of title stemming from the rule
encourages an owner to invest time and energy in making the captured
animal more useful to society (e.g., training a wild parrot to perform tricks).

[B] Criticism of the Rule
Today the capture rule is uniformly condemned by legal scholars for the

very reason that once supported it: the rule encourages the destruction of
wild animals. It is seen as an anachronism from the era when the United
States was a vast wilderness.22

Advocates of the law and economics movement observe that the capture
rule results in over-intensive hunting.23 Because no person can control



hunting by others, each person has an incentive to protect his or her
individual self interest by killing animals as rapidly as possible. As Harold
Demsetz observed in a landmark article, “it is in no person's interest to invest
in increasing or maintaining the stock of game.”24 Under such a system,
conservation of wild animals for prudent, long-term human use is
impossible.

Environmental law scholars view the capture rule—and the ethic it reflects
—as an unmitigated tragedy that devastates natural ecosystems.25 They
observe that the modern capture rule threatens the continued existence of
uncounted species, just as unregulated nineteenth-century hunting eradicated
the American passenger pigeon.



§3.04 Rights of Landowners

[A] No Ownership of Animals
Does the owner of land also own the wild animals on the land? Under the

English doctrine of ratione soli, wild animals were considered to be in the
“constructive possession” of the landowner. But the landowner did not
acquire title to such an animal until and unless it was captured, whether by
the landowner or by someone else. Thus, if poacher P killed a deer on O's
land, O now owned the deer.26 Yet attempts to transplant the ratione soli
principle to the United States were ineffective. Early American courts
viewed the rule as both undemocratic and inconsistent with the policies
underlying the capture rule.

Accordingly, in the United States a landowner generally owns no rights in
wild animals on the land. For example, in one case27 a group of Wyoming
landowners asserted that the state's refusal to grant them licenses to hunt elk
and other wild animals on their own lands was an unconstitutional “taking”
of property. The court reasoned, however, that mere ownership of the
animals' habitat did not confer property rights in the animals: “[N]o one
‘owns’ wild animals, in the proprietary sense, when they are in their natural
habitat unless and until the animals are reduced to something akin to
possession.”28 The relatively narrow exception to this rule involves
immobile animals such as clams, mussels, and oysters. Permanently affixed
to the land (much like trees and other vegetation), these immobile animals
are usually deemed the property of the landowner.29

[B] Right to Exclude Hunters
The trespass doctrine provides an American landowner with protection

similar to ratione soli. A landowner may bar hunters and others from
trespassing on his land.30 As a practical matter, to the extent consistent with
hunting laws, this doctrine gives the landowner the exclusive opportunity to
capture wild animals on the property.31



§3.05 Regulation by Government

[A] State and Federal Restrictions
Modern game laws and other government restrictions have substantially

eroded—though not erased—the capture rule. States routinely regulate
hunting and fishing within their borders to protect wild animals on behalf of
the public in general. For example, under the police power, states may ban
hunting altogether, or regulate its frequency, duration, and manner.32 Federal
law similarly protects wild animals to some extent; for example, the
Endangered Species Act33 prohibits the killing of certain protected species.
When hunting is permitted, government regulations are usually consistent
with the capture rule—the first successful captor acquires title to the wild
animal.

[B] No Proprietary Ownership of Animals
Despite the breadth of these regulatory powers, state and federal

governments do not “own” wild animals in a proprietary sense. During the
nineteenth century, states uniformly declared ownership over the wild
animals within their territories, usually by enacting statutes to the effect that
the state held wildlife in trust for its residents. A substantial body of case law
embraced this state ownership theory. With its 1977 decision in Douglas v.
Seacoast Products, Inc.,34 however, the Supreme Court rejected this claim as
“no more than a 19th-century legal fiction.”35 Writing for the Court, Justice
Brennan restated the capture rule: “Neither the States nor the Federal
Government, any more than a hopeful fisherman or hunter, has title to these
creatures until they are reduced to possession by skillful capture.”36 Thus,
most courts hold that government entities are not liable for damage to private
property caused by wild animals.37 For example, if wild turkeys eat O's corn
crop, O cannot obtain damages from the government.
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§4.01 Finders as Owners
Suppose that F finds a gold ring. Does she own it? Over the centuries,

finders' claims to jewelry, currency, gold, shipwrecks, ancient artifacts, and
other valuable personal property have produced an immense (and somewhat
inconsistent) body of case law in England and the United States. As one
court noted, “[t]hese cases ... have long been the delight of professors and
text writers, whose task it often is to attempt to reconcile the irreconcilable.”1

Many states have simplified the area through legislation.
This chapter explores the law concerning finders of personal property.2

American decisions often recite pithy formulas intended to summarize this
law, e.g., “A finder of property acquires no rights in mislaid property, is
entitled to possession of lost property against everyone except the true
owner, and is entitled to keep abandoned property.”3 Yet the law is
substantially more complicated than these efforts suggest, turning on
artificial distinctions and muddled policy rationales that have long been
criticized by legal scholars.

The discussion below is organized around three factors that dominate the
judicial analysis of finders' rights:

(1) the presumed intent of the original owner, reflected in four categories
of “found” property;

(2) the identity of the competing claimants; and
(3) the location where the item is found.



§4.02 Who Is a “Finder”?

[A] Definition of “Finder”
The first person to take possession of lost or unclaimed property is a

“finder.” Possession requires both (1) an intent to control the property and
(2) an act of control.4 In cases involving portable personal property,
application of this standard is simple. For example, if F picks up a lost gold
ring and places it in her pocket, she has exhibited both intent and actual
control, and is deemed a finder. Conversely, if F merely sees the ring and
passes by, she has not become a finder. As in the case of wild animals (see
§3.02), discovery alone is insufficient to confer title.

[B] Finders of Nonportable Objects
The application of this standard to nonportable personal property is more

complex, as illustrated by a series of decisions involving finders of sunken
ships. What constitutes “possession” of a shipwreck? In Eads v. Brazelton,5
for example, plaintiff located a wreck under the Mississippi River, attached
buoys to the wreck, and blazed shoreline trees to mark its location; although
plaintiff intended to return to recover the wreck's cargo, he failed to do so.
About eight months later, defendants found the wreck, and began removing
the cargo. In the ensuing litigation, the court concluded that plaintiff had
never acquired possession of the wreck. Certainly, the buoys and blazes
indicated plaintiff's intent to take possession. But they were not accompanied
by any acts of control, such as “placing his boat over the wreck, with the
means to raise its valuables and with persistent efforts directed to raising [the
cargo].”6



§4.03 Categories of “Found” Property

[A] Four Traditional Categories
The common law recognizes three basic categories of “found” property:
(1) abandoned property;
(2) lost property; and
(3) mislaid property.7

English law traditionally included a fourth category—known as “treasure
trove”—which most jurisdictions have not adopted. “Found” property is
assigned to one of these categories according to the presumed intent of its
original owner. The rights of a finder and other claimants turn in part on how
the property is categorized. Broadly speaking, if a “found” object does not fit
within these categories, it is not subject to the law of finders.8

[B] Definitions

[1] Abandoned Property
Property is abandoned when the owner (a) intends to relinquish all right,

title and interest in it, but not transfer title to any particular person, and (b)
takes action that manifests this intent.9 For example, if O deposits a broken
toy on the sidewalk so that it can be removed by garbage collectors, he has
abandoned it.10 On the other hand, if O merely leaves the toy on the sidewalk
overnight, intending to reclaim it in the morning, no abandonment has
occurred. Thus, one illustrative decision held that the owners of “up to one
billion dollars in gold” sunk in an 1857 shipwreck did not abandon their
rights merely by failing to recover the gold.11

[2] Lost Property
Property is deemed lost when the owner unintentionally and involuntarily

parts with it through neglect or inadvertence and does not know where it is.12

Thus, if O's lucky silver dollar accidentally falls through a hole in his pocket
onto the ground, it is considered lost.



[3] Mislaid Property
Property is considered mislaid when the owner voluntarily puts it in a

particular place, intending to retain ownership, but then fails to reclaim it or
forgets where it is.13 For example, if O momentarily places his wallet on a
store counter while paying for a purchase, and then leaves the store without
it, the wallet is mislaid.

[4] Treasure Trove
Finally, treasure trove consists of gold, silver, currency, or the like

intentionally concealed by an unknown owner for safekeeping in a secret
location (e.g., buried underground or hidden in a house) in the distant past.
As one court described the concept, “it carries with it the thought of
antiquity.”14

[C] Criticism of the Category System
In theory, the category system helps implement the wishes of the object's

original owner. For example, if O intends to relinquish his rights in a toy left
on the sidewalk (abandoned property), the law will vest title in finder F.
Conversely, if O left the toy there temporarily, intending to reclaim it
(mislaid property), F has no rights. In practice, however, proving the owner's
intent is difficult in most cases, because the typical dispute is between a
finder and the landowner or other occupant of the land where the object is
found; the object's true owner is usually unknown and thus not a party to the
dispute. The court must attempt to discern the missing owner's intent by the
only evidence available—the nature of the item and the circumstances under
which it was found.

Commentators generally agree that this approach is an unreliable method
for determining intent.15 For example, suppose that F finds a gold ring near a
gopher hole in City's park. If F and City dispute ownership, their respective
rights pivot on how the ring is classified. What was the intent of the original
ring owner? Four conclusions are possible:

(1) the ring accidentally fell off the owner's finger (lost property);
(2) fearing an accidental loss, the owner placed the ring there for

temporary storage but then forgot it (mislaid property);
(3) following a failed marriage, the heartbroken owner dropped the ring



on the ground and walked away (abandoned property); or
(4) the owner hid the ring underground years ago for safekeeping

(treasure trove).16



§4.04 Rights of Finder against Original Owner

[A] Rights to Lost or Mislaid Property
Suppose that O's valuable watch accidentally slips off his wrist while he is

strolling down the sidewalk and is later found by F. O demands its return; F
refuses. Who owns the lost watch? The childhood refrain “finders keepers,
losers weepers” suggests that F now owns it. Yet—as between these two
claimants—all American courts would conclude that O is still the owner.17 F
holds the watch as a mere bailee for O's benefit (see §7.03). Thus, F may be
liable to O for damages if he delivers the watch to another person who
falsely claims to be the true owner.18

As a general rule, an owner retains title to lost or mislaid property found
by another.19 In Ganter v. Kapiloff,20 for example, the defendant discovered
rare stamps worth over $150,000 in a dresser he had purchased at a used
furniture store for $30. When the true owners of the stamps brought a
replevin action to regain possession, the defendant finder claimed ownership
under a “finders keepers” theory. Affirming summary judgment in favor of
the true owners, the court dismissed the finder's theory as a mixture of “‘hot
air,’ folklore, and wishful thinking.”21

The policy rationale for preferring the true owner over the finder is
straightforward. Under utilitarian theory, the law seeks to encourage the
productive labor that an owner undertakes to acquire property, not to reward
a finder's minimal effort. Similarly, the rule provides an owner with the
security of title that is necessary to use property for maximum social benefit,
rather than keeping it hidden and idle for fear of loss. In addition, a contrary
rule would tend to encourage theft because a thief might obtain title by
pretending to be a finder.

[B] Rights to Abandoned Property
In contrast, the first person who takes possession of abandoned property

acquires title that is valid against the world, including the prior owner.22 For
example, suppose that O suddenly throws his watch on the sidewalk and
hurries away shouting: “I never want to see that watch again.” This conduct



would be considered abandonment; it demonstrates that O has voluntarily
and intentionally relinquished his title to the watch. When bystander F picks
up the watch and places it in his pocket, his possession confers title. O has no
legal right to demand its return.

When an owner releases his or her rights through abandonment, the
property becomes unowned. Much like an escaped wild animal (see
§3.02[D]), the property is now available for “capture” by another who will
place it in productive use, thereby benefiting society in general.



§4.05 Rights of Finder against Third Persons
Generally

[A] “Finders Keepers”?
Decisions often proclaim that the finder of lost property obtains title

sufficient to prevail over every other claimant except the true owner. This is
a vast oversimplification. The owner or occupant of land where the object is
found often receives title (see §4.06), despite the finder's claim. Setting aside
this special situation, however, as a general rule the finder acquires title to
lost property that is superior to the claims of all other persons except the
owner.23 Broadly speaking, if F finds O's lost watch, F obtains title to the
watch that prevails over the claims of everyone except O. Thus, if F now
loses the watch and it is found by X, F can recover the watch from X.

[B] Armory v. Delamirie
The leading case illustrating this rule is Armory v. Delamirie.24 Plaintiff, a

poor “chimney sweeper's boy,” found a “jewel” in 1722 and took it to the
defendant's goldsmith shop for identification. After an apprentice removed
the “stones” from their socket, the defendant refused to return them to the
boy. The court concluded that by finding and possessing the jewel the boy
had acquired “such a property as will enable him to keep it against all but the
rightful owner.” The defendant was accordingly held liable in trover25 for the
value of the jewel.

The facts in Armory help illustrate the justifications for the general rule
preferring the finder over third parties. The rule allows a finder like the
sweeper's boy to return a “found” item to productive use, rather than
encouraging him to keep it hidden. Moreover, the boy's prior possession is an
efficient standard for determining ownership, with minimal expenditure of
societal resources. Finally, this result honors the reasonable expectations of
the competing parties; the goldsmith is the moral equivalent of a thief.

[C] Relativity of Title
The respective rights of competing claimants in cases like Armory



illustrate the doctrine of “relativity of title,” which extends to both real and
personal property. It is a basic precept of American property law that title is
relative, not absolute.

Suppose that the jewel in Armory was lost by O. As between O and F, the
boy finder, the law would hold that O owned the jewel. Yet, as the case
demonstrates, as between F and the goldsmith, the court held that F was the
owner. How can O and F both “own” the jewel at the same time? The
answer is found in relativity of title. Depending on the circumstances, the
law may choose to recognize different persons as the “owner” of the same
property. O is still an “owner.” But until O reclaims the jewel, the law also
recognizes F as an “owner.”



§4.06 Rights of Finder against Landowner

[A] The Issue
Suppose F finds a diamond ring on land owned by L. As between F and L,

who owns the ring? Most of the complexity (and inconsistency) in the law of
finders stems from judicial efforts to resolve this thorny question. Some
courts assert that the finder of lost property prevails over all claimants except
the object's true owner; under this view, F owns the ring. In practice,
however, this approach has been virtually swallowed by a series of
exceptions that tend to vest title in the person who owns or occupies the land
where the object is found. In short, an American court is more likely to
award the ring to L than to F.

[B] Rights to Objects Found on Private Land
Generally

[1] Location of Object
In general, objects found either within a house26 or embedded in the soil

on private land27 are awarded to the landowner, not the finder. For example,
in Favorite v. Miller28 defendant believed that pieces of a 200-year-old lead
statue of King George III hacked apart during the chaos of the Revolutionary
War might be located on swamp land owned by plaintiff. Without seeking
plaintiff's permission, defendant entered the land, used his metal detector to
locate a statue fragment buried 10 inches below the soil surface, removed the
fragment, and sold it to a museum. Applying the rule for objects “embedded
in the earth” and stressing that defendant was a trespasser, the court awarded
the fragment to the landowner.

The rationale for this rule is somewhat elusive. Courts often recite that
such objects were already in the “constructive possession” of the landowner
before the find, but this fiction explains little. Similarly, some courts rely on
the distinction between “mislaid” and “lost” property, suggesting that vesting
possession in the landowner will facilitate its return to the true owner; yet, as
Favorite illustrates, the true owner may never return. These cases are better
explained by focusing on the reasonable expectations of the parties.



Consistent with the traditional rule that title to land carries with it title to
everything attached to or under the land, landowners would reasonably
expect that they own objects within their house or under their land. In
general, persons entering onto the land of another should have no expectation
that the law will award them title to objects they find there.

This focus on expectations helps decipher the well-known case of Hannah
v. Peel.29 Defendant acquired title to a house in England, but never entered
into occupancy. The house was requisitioned by the government for
quartering soldiers during World War II. Plaintiff, a soldier stationed at the
house, discovered a brooch covered with “cobwebs and dirt” loose in a
crevice in his bedroom wall; he turned the brooch over to the police, who
delivered it to the defendant landowner. In a remarkably vague opinion, the
court ruled for the soldier.

If the doctrine of constructive possession is to be taken seriously, one
might try to explain this outcome by pointing out that the defendant
landowner in Hannah had never physically occupied the house and thus
never held possession. But this explanation cannot suffice. The key lies in
the expectations of the landowner. Once possession of the house was
lawfully transferred to the government, the landowner's expectation of
owning objects later found within the house was greatly diminished; after all,
an object like the brooch might have been hidden in the crevice by another
soldier after the government took possession.

Given the judicial focus on awarding objects found within a house or
embedded in the soil to the landowner, one might expect to encounter a line
of authority holding that objects found elsewhere on private land (i.e.,
outside on the land surface) are awarded to the finder. Yet this scenario
rarely arises; and even when it does, the finder's status may be enough to
defeat the claim.

[2] Status of Finder
The status of the finder also plays an important role. For example, the

successful plaintiff in Hannah v. Peel was a lawful occupant, akin to a
tenant, with broad rights to use and enjoy the land. In contrast, if the finder is
a mere employee of the landowner (e.g., a gardener) or is present on the land
for a special purpose (e.g., to deliver mail), the claim of the landowner
normally prevails.



Trespassers pose special problems. Treatises and courts sometimes assert
that even the trespassing finder prevails over the landowner. But many courts
are concerned about endorsing a rule that would encourage trespass. They
hold that a trespassing finder acquires no rights in found objects, unless the
trespass is merely trivial or technical.30 Indeed, Professor R.H. Helmholz
concludes that courts routinely rule against the trespassing finder: “[A]
trespassing finder can acquire no rights in the fruits of his wrong.”31

[C] Rights to Treasure Trove
Under English law, neither the finder nor the landowner owned treasure

trove; rather, it belonged to the king. American courts uniformly reject the
English approach, but differ on what standard should replace it. Some older
authorities treat treasure trove like any form of lost property, vesting title in
the finder. But modern courts—seeking to deter trespass by would-be finders
—increasingly award treasure trove to the landowner, either treating it as an
object embedded in the soil32 or as mislaid property.33

[D] Rights to Objects Found in Public Places
A valuable object left in a public place such as a store, bank, or restaurant

is usually considered mislaid property and awarded to the owner or occupant
of the premises, not the finder.34 The rule rests on the legal fiction that
mislaid property has been entrusted to the custody of the owner or occupant.

In McAvoy v. Medina,35 for example, a customer claimed title to a
“pocket-book” containing money that he had discovered on a table in
defendant's barbershop. The parties agreed that the true owner was a prior
customer who had “voluntarily placed” the pocketbook on the table. The
court concluded that it had been mislaid, not lost; thus, arguably it was
already in the barber's “constructive possession” before its discovery. The
pocketbook was awarded to the barber on the basis that this result would best
ensure its return to the true owner. Remembering his loss, the owner would
presumably return to the shop and demand his property. As a bailee, the
barber was obligated to “use reasonable care for the safe keeping of the same
until the owner should call for it.”36

[E] Ensuring Return to the True Owner?
Are the rules governing the respective rights of the finder and the



landowner designed to ensure a “found” object's safe return to its original
owner, as the mislaid property cases suggest? This explanation seems to
falter somewhat when applied to lost property. For example, the true owner
is more likely to return and reclaim property accidentally left on the land
surface (recent loss, easy to locate) than property embedded in the soil (old
loss, difficult to locate). If so, then a “return to owner” principle would tend
to support awarding possession of objects found on the surface to the
landowner (as custodian until the owner's probable return), but awarding
possession of embedded objects to the finder (because the owner is unlikely
to return). But the law is just the reverse; objects embedded in the land
belong to the landowner, while courts continue to imply that objects found
on the land surface should be awarded to the finder.



§4.07 Statutes Defining Rights of Finders
In many states, statutes governing rights in “found” property supersede the

confusing common law. These statutes commonly adopt two simplifying
reforms. First, either expressly or implicitly, most of these statutes abolish
the traditional distinctions between lost property, mislaid property, and
treasure trove; some extend to abandoned property as well. Second, they
replace the tangled common law doctrines governing the respective rights of
landowners and finders with a clear rule: the finder wins.37

These statutes usually follow the same basic pattern. Typically, the finder
must turn over the “found” item to the local police department or other law
enforcement agency, often with a written description of the circumstances of
the find.38 Either the finder or the local authority may be required to
advertise the find. The true owner of the item may recover it within an
established time period (generally ranging from 90 days to one year); some
jurisdictions require that the owner pay a reward to the finder. If no one
claims the item within the required time period, it becomes the property of
the finder.

The most remarkable feature of this statutory approach is its departure
from the common law tendency to award “found” property to the landowner
or occupant. The approach is designed to maximize the likelihood of
returning property to its true owner by giving the finder an incentive to turn
it over to local authorities.
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§5.01 Gifts in Context
The right to transfer property by gift is uniformly recognized as a

fundamental right.1 From the utilitarian perspective, legal recognition of a
gift provides mutual benefits to both parties, thus optimizing social
happiness; the donor derives altruistic satisfaction, while the donee receives
the value of the item.2

This chapter examines gifts of personal property—both tangible personal
property such as artwork, jewelry, and antiques, and intangible personal
property such as copyrights and choses in action—made during the donor's
lifetime; Chapter 28 examines the transfer of property at death. The rules
governing gifts—once remarkably rigid—have been in transition for
decades, torn between the conflicting policies of certainty and donor
autonomy. Concerned that judicial enforcement of the traditional “delivery”
requirement may frustrate a donor's intent, modern courts increasingly ignore
or circumvent this standard. Under this emerging view, clear evidence of the
donor's intent obviates the need for formal delivery.



§5.02 What Is a Gift?
A gift is a voluntary, immediate transfer of property without consideration

from one person (the donor) to another person (the donee). Consider a
hypothetical party celebrating B's birthday. Each party guest (donor)
voluntarily presents a colorfully-wrapped package (gift) to B (donee),
without receiving payment or other consideration; the transfer of ownership
rights in the package to B is immediately effective. A transfer that takes
effect in the future is not a valid gift; for example, a transfer effective upon
the donor's death is governed by the law of wills, not the law of gifts.

The law recognizes two categories of gifts. The gift inter vivos is an
ordinary gift made by one living person to another, as in the birthday
example above; once made, it is irrevocable. The gift causa mortis is also a
present gift between living persons, but one made in anticipation of the
donor's imminent death; thus, if the donor survives the anticipated peril, the
gift is revoked.

One scholar suggests that the boundaries between gift and two other types
of property transfers—larceny (involuntary transfer without consideration)
and sale (voluntary transfer for consideration)—may overlap.3 If elderly R
“gives” a valuable jewel to her young friend E, was the jewel given in
exchange for the services that E has provided in caring for R, and hence
more like a sale than a true gift? Or was this transfer the product of undue
influence that E exerted over R, and thus like larceny?



§5.03 Gifts Inter Vivos

[A] General Rule
There are three requirements for a valid gift inter vivos:
(1) intent (the donor must intend to make an immediate transfer of

ownership);
(2) delivery (the donor must deliver the gift); and
(3) acceptance (the donee must accept the gift).4

In practice, intent is usually the most important element. The requirement of
delivery is controversial; while still significant, it is being increasingly
eroded by courts concerned that it may frustrate the donor's intent. Finally,
acceptance of a valuable gift is usually presumed and thus rarely becomes an
issue.5

[B] Intent
The donor must intend to make an immediate transfer of ownership to the

donee. The statements and actions of the donor usually provide the best
evidence of intent. In Gruen v. Gruen,6 for example, the donor's intent to
transfer rights in a painting to his son as a birthday present was established in
part by a letter that expressly stated: “I therefore wish to give you as a
present the oil painting by Gustav Klimpt of Schloss Kammer.”7

Alternatively, intent may be inferred from the donor's act of giving
possession of the item to the donee, the nature and value of the item, the
relationship between the parties, and other circumstances.8

If the donor intends the “gift” to take effect in the future (e.g., upon the
donor's death), it is a nullity that confers no rights on the donee. Suppose R
plans to produce a musical comedy, and tells E: “After my musical is
produced, I'll give you 5% of my share of the profits.” Because R intends a
future transfer only, no gift results. But the requisite intent for a present
transfer will be found if R states instead: “I give you 5% of my share of the
future profits from the musical.”9

Under the same logic, if a condition precedent must be fulfilled before a



gift becomes effective, no immediate transfer has occurred and thus no gift
will be found. But an invalid conditional gift may be enforceable as a valid
contract. If R tells E, “when you bring me that photograph, I'll give you that
rare stamp we discussed,” R's statement could be seen as an offer for a
unilateral contract, which E can accept through the act of bringing R the
photograph. However, a gift that takes immediate effect may be made
subject to a condition subsequent (e.g., “I give you this rare stamp, but if you
don't visit me next week the gift will be void.”).

Conditional gift issues arise most commonly in the special context of
engagement presents. Suppose that M gives W an engagement ring, the
engagement is later broken, and W refuses to return the ring. Who is entitled
to the ring? Courts generally agree that an engagement ring is given subject
to the implied condition subsequent of future marriage.10 Some courts still
cling to the traditional view that the donor can recover the ring only if the
engagement were dissolved by agreement or if the donee were at fault in
breaking the engagement.11 But many courts follow a “no fault” approach to
the issue, always allowing the donor to recover the ring.12 Three rationales
underpin this modern view: (1) because the engagement period is intended to
allow a couple to test the permanency of their mutual feelings, the donor
should not be penalized for avoiding an unhappy marriage; (2) it is
extraordinarily difficult to assess fault in this setting; and (3) just as fault has
become irrelevant to divorce proceedings, it should be irrelevant to breaking
an engagement.

[C] Delivery

[1] The Requirement of Delivery
The second traditional requirement for the validity of a gift is delivery.13

The United States inherited the English common law rule that words alone
were insufficient to effect a gift of personal property. As a leading English
decision explained: “[I]n order to transfer property by gift ... there must be an
actual delivery of the thing to the donee. Here the gift is merely verbal.”14

Under this early view, “delivery” meant physically handing over the chattel
to the donee. Over time, three additional types of delivery have been
accepted: constructive delivery, symbolic delivery, and delivery through a
third person.15



Why require delivery at all? Its genesis is found in the feudal mindset
which inextricably linked title and possession; title to a chattel could be
transferred only by transferring possession. The requirement survived the
centuries because—as Philip Mechem summarized in a famous article16—it
arguably serves three policy goals. First, the donee's possession helps to
demonstrate the donor's intent to make a gift. Second, the delivery
requirement warns the donor about the legal significance of the act,
preventing impulsive conduct that the donor might later regret. Finally, the
donee's possession provides prima facie evidence that a gift was made.

English law recognized one exception to the delivery requirement: if title
to a chattel was transferred by a deed of gift, manual delivery was
unnecessary. In this context, a deed of gift meant a formal written instrument
that:

(1) contained language reflecting the donor's intent to make a gift;
(2) described the subject matter of the gift;
(3) identified the donee; and
(4) was “sealed” (that is, bore a wax impression of the donor's personal

seal).
The American reaction to this exception was mixed; some states followed
the English approach, while others permitted the use of a deed of gift only if
manual delivery was impractical. Since then, virtually all states have
eliminated the traditional distinction between sealed and unsealed
instruments. In light of this, would an unsealed, informal writing such as a
letter obviate the need for manual delivery even if such delivery could easily
be made? Certainly the main current of American law is flowing in this
direction, though with a semantic twist. Rather than relying on deed of gift
terminology, modern courts refer to the use of a writing as symbolic delivery.

[2] Methods of Delivery

[a] Manual Delivery
Traditionally, “delivery” connoted manual delivery, sometimes called

actual delivery. In order to deliver an item of personal property, the donor
physically transferred possession of the item to the donee. If the item was
small and portable—like a ring—the donor usually handed it directly to the
donee. For example, R, a guest at E's birthday party, delivers her wrapped



present by placing it into E's outstretched hands. Manual delivery is the main
method of delivery today for items of tangible personal property.

The limitations of manual delivery, however, are readily apparent. Some
items of tangible personal property are too cumbersome and bulky to be
handed to a donee (e.g., a large marble statue), while others may not be
readily available (e.g., located in a distant state or pledged to a creditor). And
manual delivery is impracticable when the donee receives less than complete
title to the item (e.g., a one-tenth interest or a remainder interest). Finally,
intangible personal property—by definition—cannot be manually delivered.

[b] Constructive Delivery
All jurisdictions permit constructive delivery when manual delivery is

impracticable or impossible. Under the conventional view, constructive
delivery occurs when the donor physically transfers to the donee the means
of obtaining access to and control of the property, most commonly by
handing over a key. For example, in Newman v. Bost17 the donor effected
constructive delivery of a bureau and other household furniture by handing
the donee the keys that unlocked these items. Similarly, buried coins are
constructively delivered when the donor informs the donee of their location,
while range cattle are deemed delivered when the donor rebrands them with
the donee's brand.18

Suppose that R receives a check, endorses it in favor of her apartment
roommate E, places it on the kitchen table during E's absence, and then
abandons the apartment. Is this constructive delivery of the check to E?
Because manual delivery of the check was possible, the traditional answer is
“no.” In the landmark decision of Scherer v. Hyland,19 however, the New
Jersey Supreme Court dramatically expanded the definition of constructive
delivery and found a valid gift on these facts. As the Scherer court explained,
this approach “would find a constructive delivery adequate to support the gift
when the evidence of donative intent is concrete and undisputed, there is
every indication that the donor intended to make a present transfer ... and
when the steps taken by the donor ... must have been deemed by the donor as
sufficient to pass the donor's interest.”20

[c] Symbolic Delivery
Most jurisdictions also permit symbolic delivery when manual delivery is

difficult. Under this approach, an object that represents or symbolizes the gift



is physically handed to the donee. Although in theory virtually any symbol
might suffice (e.g., a Rolls-Royce hood ornament might symbolize the car),
in practice this type of delivery is almost always effected by giving the donee
some type of writing. In Speelman v. Pascal,21 for example, the donor's letter
giving the donee a share in future profits from the musical “My Fair Lady”
was held an effective symbolic delivery.

The modern trend is to recognize an informal writing as symbolic delivery
even when manual delivery is possible,22 as evidenced by the well-known
New York decision of In re Cohn.23 There, the donor signed and dated a
memorandum that recited “I give this day to my wife ... five hundred shares
of American Sumatra Tobacco Company common stock,” but failed to hand
over the stock certificates to her.24 As the dissent protested, “there was no
physical or other impossibility to the actual delivery of the stock.”25

Reasoning that the delivery requirement was intended to guard against fraud,
mistake, or undue influence—and finding none—the majority found the
memorandum to be effective symbolic delivery.26

[d] Delivery to Third Person
Delivery of a gift may be effected through a third party intermediary.

Suppose that R manually delivers a gold watch to T, with instructions that T
in turn deliver it to E; T then hands over the watch to E. This is a complete
gift. But which transfer constituted delivery: R's transfer to T or T's transfer
to E? The answer turns on T's status. If T was an agent of R (and thus subject
to R's control), then the gift was not complete until T handed the watch to E.
Conversely, if T was an agent of E, the gift was complete when T obtained
possession.

What if R changes her mind while T still possesses the watch and
demands its return? The central question is again T's status. If T is R's agent,
then the gift has never been completed and R may revoke it; but if T is E's
agent, the gift is irrevocable.

It is well-settled law that the status of the third party intermediary turns on
the donor's intent. Thus, the donor's express statement of intent at the time of
the transfer to the intermediary is usually controlling (e.g., suppose R handed
the watch to T, saying: “Hold this watch as trustee for E”). All too
commonly, however, the donor's intent is unclear and must be judicially
determined from the circumstances of the case.



A donor may use third party delivery to create a valid conditional gift. For
example, assume that R hands the watch to T, saying: “Deliver this watch to
E when he passes the state bar examination and hold it as his trustee until
then.” Because T is E's agent, the transfer to T constitutes immediate
delivery of the watch, completing the gift. But E is not entitled to possession
of the watch until he passes the state bar examination.

[3] Demise of the Delivery Requirement
Enforcement of the delivery requirement may defeat the donor's intent.

Suppose that R tells her friend E, in the presence of ten witnesses: “I hereby
give you the Rembrandt painting hanging on my living room wall; I wouldn't
want my greedy nephew N to get it.” E replies: “Thanks, I accept.” Ignorant
of the law, R fails to hand over the painting to E and dies the next day,
leaving no will. Under the rules of intestate succession, all the property R
owned at her death is inherited by N, her only living relative. Many courts
would invalidate R's attempted gift on these facts due to lack of delivery and
award the painting to N, even though R's contrary intent was clear.

Almost 100 years ago, a farsighted legal scholar criticized delivery as a
feudal anachronism and predicted its demise.27 Since then, judicial
expansion of constructive and symbolic delivery has eroded the traditional
rule.28 Thus, although the text of the Restatement (Third) of Property: Wills
and Other Donative Transfers formally asserts that delivery is required,29 one
of the comments recognizes a special exception: “[T]his Restatement adopts
the position that a gift of personal property can be perfected on the basis of
donative intent alone if the donor's intent to make the gift is established by
clear and convincing evidence.”30

The law of gifts will remain unsettled while the delivery requirement
lingers. In the interim, courts will continue the trend of subordinating
delivery to intent. When evidence of donor intent is compelling, many courts
will ignore delivery; if evidence of donor intent is weak, however, courts
may rely on a lack of delivery to invalidate a gift.

[D] Acceptance
The third element for a valid gift—acceptance by the donee—is easily

established in almost all instances. Even absent any affirmative statements or
conduct by the donee indicating acceptance, courts universally presume



acceptance of a gift that is unconditional and valuable to the donee.31 Thus,
if R intends to give an antique vase to E and delivers it to him, E's
acceptance of the vase is presumed. The gift will fail only if E expressly
refuses to accept it.32



§5.04 Gifts Causa Mortis

[A] General Rule
A gift causa mortis may be defined as a gift of personal property in

anticipation of the donor's imminently approaching death.33 Unlike a gift
inter vivos, a gift causa mortis is revocable. The donor may revoke such a
gift at any time before his death. In addition, if the donor does not die from
the anticipated peril, the gift is automatically revoked as a matter of law in
most states.34 A valid gift causa mortis requires all three gift inter vivos
elements (intent, delivery, and acceptance) plus a fourth element: the donor's
expectation of imminent death.35

The gift causa mortis is best viewed as an emergency substitute for a will.
Suppose that D collapses and is rushed to the hospital by her niece N, where
the doctor advises D that her death is only minutes away; there is insufficient
time for D to prepare and execute a will. D privately hands her diamond ring
to N, saying: “I give you this ring.” Under these circumstances, it makes
sense to enforce D's gift.36

[B] Donor's Anticipation of Imminent Death
Although the classic gift causa mortis occurs at the donor's deathbed, the

doctrine also extends to other situations where death may be weeks or even
months away. Most gift causa mortis decisions involve a donor confronting
the substantial certainty of death in the near future from a particular illness or
affliction, such as a cardiac patient about to undergo a risky operation. A gift
made by a donor contemplating suicide may also meet this standard.37 A
donor's natural apprehension of death in the distant future, however, does not
support a gift causa mortis.

[C] Criticism of Doctrine
The typical gift causa mortis lacks the formal safeguards that the law

requires for a valid will (e.g., a writing, disinterested witnesses). Thus, courts
often view the doctrine with disfavor (and even hostility), fearing that it
encourages fraud, perjury, and undue influence.38



For example, assume that after A dies, his brother B begins wearing A's
valuable ring; when questioned, B asserts that A gave him the ring when they
were alone in A's hospital room a few moments before A died. How can a
court now determine if A actually intended a gift? In a case involving a
claimed gift inter vivos, the donor is usually alive to testify concerning
intent; if the donor is dead, evidence that the donee held long-term
possession of the item without any objection allows an inference of donor
intent. In contrast, here both A's testimony and evidence of A's acquiescence
in B's possession of the ring are unavailable. B is the only witness to the
alleged gift, raising concerns that his story is a tangle of lies.



§5.05 Restrictions on Donor's Autonomy
Suppose that R exchanges some of his property for a stack of $100 bills

and begins handing the bills to strangers passing by on the sidewalk.
Assuming that the elements of intent, delivery, and acceptance are all
present, the legal system will not question R's actions. The competing
jurisprudential theories that underpin American property law agree that R has
the right to give his property away to anyone he chooses.39

Statutory exceptions have somewhat eroded this general rule in extreme
situations. For example, elderly parent P cannot freely give away assets to
her child C in order to impoverish herself and thus qualify for federal
Medicaid benefits.40 Similarly, most states restrict lifetime gifts by one
spouse that are intended to nullify the property rights that the law accords to
a surviving spouse (see §11.03[D]).
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§6.01 Introduction
Traditionally, the common law provided little protection for intellectual

property. Suppose O creates an innovative pattern for a shirt. After O sells
several hundred shirts, his competitor C begins selling the same pattern of
shirt at a lower price. At common law, O had no recourse; C could imitate
O's pattern freely. As Learned Hand summarized in Cheney Brothers v.
Doris Silk Corporation,1 absent some special common law or statutory right
“a man's property is limited to the chattels which embody his invention.”
Thus, C cannot steal O's shirts; but C can use O's design.

Why? Much of the answer stems from judicial reluctance to recognize
ideas as property at all, reflecting a societal mindset that equated property
with interests in land and other tangible objects. A shirt could be property,
but not the idea for the shirt. Modern authorities sometimes defend the
traditional rule with a wholly different argument: it encourages competition,
which in turn lowers prices for consumers.2 Yet the flaw in this approach is
obvious: it discourages creative effort.

Even today, in theory, the general common law rule is that property rights
cannot exist in an idea.3 But, over the last three centuries, the law has
substantially eroded this traditional rule.4 Today, the law recognizes four
main types of intellectual property: copyrights, patents, trademarks, and trade
secrets; all are largely or exclusively governed by federal statutes. In
addition, modern common law also recognizes various forms of intellectual
property in special situations, such as property rights in news, celebrity
status, and domain names.



§6.02 Copyrights

[A] Overview
The heart of American copyright law is found in the Constitution, which

authorizes Congress “[t]o promote the progress of science and useful arts, by
securing for limited times to authors and inventors the exclusive right to their
respective writings and discoveries.”5 A copyright is effectively the grant of
a limited monopoly that serves important public purposes. As the Supreme
Court has explained: “It is intended to motivate the creative activity of
authors ... by the provision of a special reward, and to allow the public access
to the products of their genius after the limited period of exclusive control
has expired.”6

Modern copyright law is governed by federal statutes, interpreted by a
growing body of federal case law. A parallel system of state common law
copyright protection existed for many years, but was preempted by federal
law in 1978. The United States is a party to a number of copyright treaties,
including the Berne Convention and the Universal Copyright Convention. In
addition, it has ratified the Agreement on Trade-Related Aspects of
Intellectual Property Rights (“TRIPS”), which requires all members to adopt
the same copyright standards on various issues. As a result, the federal
statutes governing copyrights have been modified over time to ensure
consistency with these international standards.

[B] Copyright Requirements

[1] Generally
Federal law provides copyright protection for “original works of

authorship fixed in any tangible medium of expression.”7 Thus, three
elements must be established: (a) originality; (b) a work of authorship; and
(c) fixation.

Traditionally, a fourth element was vital. The owner of the work was also
required to give notice of the copyright, typically by placing her name, date
of first publication, and a copyright symbol (e.g., ©) on the work. However,
the notice requirement was eliminated when the United States joined the



Berne Convention; thus, works published after February 1989 need not bear
any notice.

The copyright owner will often register the copyright with the federal
Copyright Office, but registration is no longer required for a valid copyright.
Still, there are certain advantages to registration. For example, it establishes
the prima facie validity of the copyright. Most important, registration is
required before the owner may sue for infringement.

[2] Originality
To meet the originality requirement, the work must (a) be an independent

creation of the author and (b) demonstrate at least some minimal creativity.
Suppose A writes a novel about the American Revolution. Independent
creation simply means that the author must create the work, rather than
merely copy the work of another; A meets this test because she created the
work. Only a small quantum of creativity is required for originality, so A's
novel will suffice. On the other hand, short phrases such as titles or slogans
do not reflect sufficient creativity for copyright protection. Thus, if the title
of A's novel is simply “The Revolution,” this title is not protected.

Compilations and derivative works—works that use preexisting data or
material—may be copyrighted if they display sufficient creativity. The
leading case in this area is Feist Publications, Inc. v. Rural Telephone
Service Co., Inc.8 Plaintiff Rural, a local telephone company, gathered
information from its customers and published this data in a phone book for
the region. Feist copied the information without Rural's permission and
published its own competing phone book. The Supreme Court noted that the
names, locations, and phone numbers of subscribers could not be
copyrighted, because they were facts—and thus were not “original.” It
recognized that a “factual compilation” might display sufficient creativity in
the selection and arrangement of facts to quality for copyright protection.
The Court stressed that the required level of originality is “extremely low,”
so that “even a small amount will suffice” as long as the work possesses
“some creative spark, ‘no matter how crude, humble or obvious’ it might
be.”9 But Rural's book, which merely listed the subscribers in alphabetical
order with locations and phone numbers, was a “garden-variety white pages
directory, devoid of even the slightest trace of creativity.”10

[3] Work of Authorship



A federal statute lists eight types of “works of authorship,” but this list is
illustrative, not exclusive. The eight basic types are: (a) literary works; (b)
musical works; (c) dramatic works; (d) pantomimes and choreographic
works; (e) pictorial, graphic, and sculptural works; (f) motion pictures and
other audiovisual works; (g) sound recordings; and (h) architectural works.11

Computer programs are specially covered as a type of literary work.12

However, copyright protection does not extend to any “idea, procedure,
process, system, method of operation, concept, principle, or discovery.”13

Why not? First, an idea or principle—like other facts—is not protected by
the law. A central theme in copyright law is the idea-expression
distinction.14 Copyright protects the form in which an idea is expressed, not
the idea itself. Thus, while the text of an author's novel about the American
Revolution is protected, the historical facts about the Revolution are not.
Second, functional or utilitarian works—such as procedures, processes,
systems, and so forth—are governed by patent law, not copyright law.15

[4] Fixation
The Constitution only authorizes copyright protection for the “writings” of

authors. The Supreme Court has interpreted this term to cover “any physical
rendering of the fruits of creative intellectual or aesthetic labor.”16

Accordingly, copyright law requires that a work be fixed in a tangible
medium. Thus, poet G, who writes her poem down on paper, meets the
fixation requirement, while poet H, who merely says his poem aloud, does
not.

[C] Rights of Copyright Owner

[1] Nature of Rights
The heart of copyright protection is the right to exclude others from using

the work in certain ways. The copyright owner may generally prevent all
others from: (a) reproducing the work; (b) creating derivative works; (c)
distributing copies of the work to the public; (d) performing the work
publicly; (e) displaying the work publicly; and (f) performing the work by
digital audio transmission.17 For example, if A owns the copyright to a
novel, B may not reproduce copies of the book without A's consent.
However, A might voluntarily sell B a license to publish the book or assign



his copyright to B.
Under narrow circumstances, one may obtain a compulsory license that

allows the use of certain copyrighted works without owner consent, in return
for the payment of royalties set by statute. Suppose C composes and
performs a new song, which is then placed on a compact disc and sold to the
public. Because recordings of “nondramatic musical works” are subject to
compulsory licensing, D may record and sell his own version of the song,
without C's consent, so long as he pays the required royalties.

It is important to understand that a global copyright does not exist. The
federal copyright laws only provide copyright protection within the United
States. Accordingly, an author must satisfy the copyright requirements of
each nation where she seeks protection.

[2] Duration of Rights
How long does copyright protection last? The answer to this question is

complex. Because Congress has periodically increased the duration of
copyrights for new works, it is necessary to know when the particular work
was created and, for works created before 1978, whether the copyright term
has been renewed.

For works created on or after January 1, 1978, the general rule is that the
copyright extends for the lifetime of the author plus 70 years;18 renewal of
the term is not possible. So if F completes a painting in 2012 and dies in
2025, the copyright ends in 2095. One major exception to the basic rule is
the work made for hire, that is, a work made either in the course of an
employee's job duties or a special type of work that is commissioned by
another party (e.g., an instructional text).19 Copyright protection for a work
made for hire lasts for 95 years from the first publication, or 120 years from
creation, whichever is less.

[D] Infringement

[1] Standards for Infringement
To prevail in an infringement action, a copyright owner must prove: (a) he

holds a valid copyright in the work; (b) the defendant copied the work; and
(c) the copying was an “improper appropriation.” In addition, the distributor
of a product that is capable of both lawful and unlawful uses may be liable



for inducing consumers to use the product to infringe a copyright.20

It is often difficult to prove copying. Accordingly, the plaintiff usually
relies on evidence to show that (a) the defendant had access to the work and
(b) the defendant's work is similar enough to the original work to show
copying.21 In general, where the plaintiff has strong proof of access, less
similarity is required; and where similarity is readily apparent, less proof of
access is needed.

To prove the final element—improper appropriation—plaintiff must show
that the defendant copied so much of the original work that an ordinary
person would conclude the two works are substantially similar.22

[2] Defenses
The fair use doctrine is the most important defense to infringement claims

—and also the most confusing area of copyright law. In a nutshell, the
doctrine allows “reasonable use” of copyrighted material without the owner's
consent. Whether a particular use is reasonable under the circumstances turns
on a number of factors, including four set forth by statute: (a) the purpose
and character of the use; (b) the nature of the copyrighted work; (c) the
amount and substantiality of the portion used in relation to the copyrighted
work as a whole; and (d) the effect of the use on the potential market for the
copyrighted work.23 The defendant's intent, the First Amendment protection
for free speech, and other factors may also be relevant.

The Supreme Court examined the doctrine in the landmark decision of
Harper & Row, Publishers, Inc. v. Nation Enterprises.24 The case arose
when The Nation magazine printed an article containing excerpts from
former President Ford's soon-to-be-published memoirs, without permission
from the copyright holder. The Court rejected the fair use defense, even
though The Nation had used only 300 words from the 200,000-word
manuscript. It stressed that the use (a) was commercial and in bad faith, (b)
infringed Ford's interest in confidentiality, (c) took the most important parts
of the book (the “heart”), and (d) caused actual damage to the market for the
book.

At bottom, the fair use doctrine seeks an appropriate balance between two
goals: protecting the copyright owner's monopoly and allowing the public to
benefit from use of the work. Broadly speaking, the doctrine is more likely to
protect a transformative use—one that relies on the copyrighted work as raw



material to create a new and different work.25 As the Supreme Court
expressed it, “the goal of copyright, to promote science and the arts, is
generally furthered by the creation of transformative works.”26 Thus, if K
writes a new novel, the doctrine would permit L to quote short passages in
her published review of the book. But fair use does not allow someone to
simply reproduce and sell all of a copyrighted work; so L could not print and
sell copies of K's book.

[3] Remedies
The successful plaintiff may obtain several remedies: (a) an injunction

against further infringement; (b) impoundment and destruction of all
infringing copies; and (c) damages. The plaintiff may choose to recover
either the actual damages suffered (plus the profits made by the infringer) or
statutory damages.



§6.03 Patents

[A] Overview
Like copyright, patent protection originates in the Constitution's

authorization for Congress “[t]o promote the progress of science and useful
arts, by securing for limited times to authors and inventors the exclusive
right to their respective writings and discoveries.”27 Also like copyright,
patent protection is governed exclusively by federal law, in the form of
statutes and interpretative case law. However, international principles
increasingly affect domestic patent law. For example, the Agreement on
Trade-Related Aspects of Intellectual Property Rights (“TRIPS”), has
required all WTO members to adopt the same patent standards on various
issues, such as the duration of patent rights.

The property rights of a patent owner (called a patentee) are limited. In
order to obtain a patent, the applicant must publicly disclose enough
information to allow others “skilled in the art” to make and use the invention.
Competitors may use this data to create new, non-infringing inventions.
Moreover, once the patent term ends, others may freely manufacture and sell
the formerly-patented invention, thus reducing the cost to consumers.

[B] Patent Requirements

[1] Generally
The Patent Act provides that any person who “invents or discovers any

new and useful process, machine, manufacture, or any composition of
matter, or any new and useful improvement thereof” may obtain a patent.28

The case law interpreting this provision and related statutes has identified
four necessary elements: (a) patentable subject matter; (b) utility; (c) novelty;
and (d) nonobviousness.

Unlike copyright or trademark protection, which can arise without any
government action, a patent must be approved by the U.S. Patent and
Trademark Office (PTO). So suppose that inventor K has created a new
device that meets the four basic patent requirements. She must now file a
patent application with the PTO, which includes the claims (the specific



words used to describe the scope of the invention), a written description, and
drawings of the invention. The description and drawings must be so “full,
clear, concise, and exact” that a skilled person could make and use the
invention,29 which effectively adds a fifth requirement for a patent,
commonly called enablement. After appropriate examination of the
application, the PTO will issue the patent if all five requirements are
satisfied.

[2] Patentable Subject Matter
Only four broad types of inventions can be patented: a “process, machine,

manufacture, or any composition of matter.”30 A process is essentially a
technique or method of doing something; the inventions that fall in the other
three categories, usually called products, are tangible physical objects. Thus,
for example, an idea cannot be patented; but a process or product utilizing
that idea may qualify for protection. Similarly, the laws of nature, physical
phenomena, and abstract ideas are not patentable.31

The Supreme Court explored the scope of patentable subject matter in
Diamond v. Chakrabarty,32 where a microbiologist sought a patent for a live,
genetically-engineered bacterium; the bacterium had the ability to break
down crude oil, making it potentially useful to mitigate the effect of oil
spills. The Court noted that natural phenomena were not patentable: “[A]
new mineral discovered in the earth or a new plant found in the wild is not
patentable subject matter. Likewise, Einstein could not patent his celebrated
law that E=mc2 nor could Newton have patented the law of gravity.”33

However, it stressed that the bacterium was qualitatively different—“a
nonnaturally occurring manufacture or composition of matter—a product of
human ingenuity.”34

Conversely, the Court held that human genes are not patentable subject
matter in Association for Molecular Pathology v. Myriad Genetics, Inc.35 It
stressed that Myriad, the applicant, did not create the genes, but merely
determined their location; the genes already existed in nature, unlike the
genetically-engineered bacterium at issue in Diamond. The Court reasoned
that “[g]roundbreaking, innovative, or even brilliant discovery does not by
itself satisfy the ... inquiry.... Myriad found the location of the ... genes, but
that discovery, by itself, does not render the ... genes ‘new ... composition[s]
of matter, ... that are patent eligible.”36



[3] Utility
An invention must be useful in order to qualify for a patent.37 That is, it

must provide some type of actual benefit. The amount of benefit provided is
irrelevant. This requirement is satisfied by the vast majority of inventions
sought to be patented; almost by definition, a rational person would normally
not seek a patent for a useless device. However, the issue sometimes arises
where scientists working in biotechnology, chemistry, or related fields have
created a new substance or process, but have not yet discovered a use for it.
The Supreme Court responded to such a situation in Brenner v. Manson,38

with the comment that: “Until the ... claim has been reduced to production of
a product shown to be useful, the metes and bounds of that monopoly are not
capable of precise delineation.... [A] patent is not a hunting license.”

[4] Novelty
Consistent with its goal of encouraging creative effort, the patent system

only protects the inventor who has created a new or novel device.39 In order
to determine novelty, the PTO compares the invention with the prior art—
that is, the devices, patents, publications, and other information that existed
before the patent application was filed. Novelty is absent if the prior art
contains “every element” of the invention and enables “one skilled in the art
to make” it.40

Suppose that A and B separately create the same invention, without
knowing about each other's work. Who is entitled to the patent? Under
current law, the patent will be issued to the first person who files an
application.41

[5] Nonobviousness
An invention that is obvious cannot be patented. The test is whether the

differences between the invention and the prior art are such that the invention
“would have been obvious at the time ... to a person having ordinary skill” in
the subject area.42 In Graham v. John Deere Co.,43 the Supreme Court
identified four criteria to be considered in this analysis: (a) the scope and
content of the prior art; (b) differences between the prior art and the claims at
issue; (c) the level of ordinary skill in the pertinent art; and (d) “secondary
considerations” such as commercial success of the invention, whether the
invention meets “long felt but unresolved needs,” and failures by other



inventors. In practice, nonobviousness is usually the most difficult element
for a patent applicant to meet.44 As the Supreme Court conceded in Graham,
“[w]hat is obvious is not a question upon which there is likely to be
uniformity of thought.”45

[C] Rights of Patentee

[1] Nature of Rights
The patentee holds a negative right—the ability to prevent other people

from making, using, or selling the invention within the United States. A
patent issued by the PTO has no force or effect outside of this country. Thus,
an inventor must file a separate patent application in each nation where she
seeks patent protection. Of course, issuance of a patent does not itself allow
the owner to begin selling the invention, because other regulatory approvals
may be necessary.

[2] Duration of Rights
The standard term for a patent is 20 years from the date the patent

application is filed. Suppose K files her application in 2017 and the PTO
issues the patent in 2019. Between 2017 and 2019, K has no direct patent
protection.46 Once issued, K's patent endures until 2037. A patent cannot be
renewed. Thus, K's invention enters the public domain in 2037.

As a practical matter, however, most patents end before the expiration of
the 20-year term. In order to keep a patent in effect, the inventor must
periodically pay maintenance fees to the PTO. Because most patents are not
commercially viable, inventors often stop paying these fees; when this
happens, the patent lapses.

[D] Infringement

[1] Standards for Infringement
A person is liable for direct infringement if he “makes, uses, offers to sell,

or sells any patented invention within the United States” or if he imports
such an invention into the United States, without the consent of the
patentee.47 It is not necessary to prove that the defendant intended to infringe
another's patent, or even that he knew such a patent existed. Indirect



infringement—in effect, aiding and abetting direct infringement—is also
actionable, but here the defendant's intent to induce or contribute to
infringement must be proven.

There are two types of direct infringement: literal infringement and
infringement under the doctrine of equivalents. Literal infringement occurs if
the defendant's device includes every element of at least one claim for the
patented device. Of course, a dishonest person might make small alterations
to a patented device to avoid such liability. The doctrine of equivalents was
developed to deal with this problem. If the defendant's device “performs
substantially the same overall function or work, in substantially the same
way, to obtain substantially the same result”48 as the patented device, then
infringement has occurred.49

[2] Defenses
Although a patent is presumed to be valid, the defendant can avoid

liability by proving the patent to be invalid. One important defense is
exhaustion, also called the first sale doctrine: once a patented product is sold,
the buyer is free to resell and repair the product without the patent holder's
consent.50 Misuse—which occurs when the patentee attempts to improperly
extend the patent in order to monopolize the market for an unpatented
component—is also a defense, as is inequitable conduct in the patent
application process. Finally, the standard equitable defenses of estoppel and
laches apply when injunctive relief is sought in an infringement action.

[3] Remedies
A traditional remedy for patent infringement is a permanent injunction that

prohibits the infringing activity.51 In addition, the successful patentee
receives compensatory damages, measured by either his lost profits or a
reasonable royalty, whichever is larger. The court has discretion to award up
to three times the amount of compensatory damages for willful infringement.



§6.04 Trademarks

[A] Overview
A trademark is any “word, name, symbol, or device” used by a person “to

identify and distinguish his or her goods” from those sold by others, and “to
indicate the source of the goods.”52 A word, name, symbol, or device used to
identify or distinguish services is a service mark, and is largely governed by
the same rules as a trademark.53

As these definitions indicate, trademark protection has two main purposes.
First, it ensures that consumers are not misled or confused about the origin of
goods and services. Second, it encourages the trademark owner to provide
quality goods or services by allowing him to “reap the financial,
reputational-related rewards” that they generate.54

Trademark law is a subdivision of unfair competition law, which mainly
consists of common law. Thus, the historic foundation of trademark
protection is state common law, unlike copyright and patent law, which arise
from federal statutes. However, this common law foundation has been
supplemented by the Lanham Act, which creates a federal trademark
registration system and provides a variety of federal remedies for
infringement. In addition, federal law has expanded traditional trademark
law principles in two specialized areas: dilution (see §[D][2] infra) and
cybersquatting (see §6.07).55

[B] Trademark Requirements

[1] Generally
Three requirements are necessary for trademark protection: (a)

distinctiveness; (b) non-functionality; and (c) first use in trade. The
trademark owner may elect to register the mark under the federal Lanham
Act, but registration is not required for validity. Many states also provide
optional registration systems.

As a practical matter, the vast majority of trademarks are registered under
the Lanham Act because of the resulting benefits. For instance, the owner of



a registered mark is entitled to bring an infringement action in federal court.
In addition, a registered mark is presumed to be valid, so the plaintiff
claiming infringement does not have the burden of proving validity. Finally,
registration is deemed to be constructive use of a mark throughout the United
States, which may expand the geographic protection that the mark receives.

[2] Distinctiveness
A mark must be distinctive—that is, it must allow the goods and services

of one person to be distinguished from those of another.56 Under the Lanham
Act, marks are grouped into four categories, in order of strength: (a) arbitrary
or fanciful; (b) suggestive; (c) descriptive; and (d) generic.

An arbitrary or fanciful mark is one that, standing alone, suggests nothing
about the nature of the product or service. For example, “Kodak” is a
fanciful mark—one wholly invented by its holder. A suggestive mark, in
contrast, uses existing words or symbols, but requires imagination to
determine the nature of the products or services involved (e.g., “Coppertone”
for suntan lotion). The marks in both categories are considered inherently
distinctive. Thus, they may be registered without any proof that they have
acquired secondary meaning, as discussed below.

A descriptive mark is one that describes some aspect of the product or
service (e.g., “Play-Doh” for children's clay). This type of mark does not
qualify for protection unless it has acquired a secondary meaning—that is,
unless the public comes to associate the mark with a particular source for a
certain product or service. For example, in Qualitex Co. v. Jacobson
Products Co., Inc.,57 the Supreme Court held that the use of a color (green-
gold) on dry cleaning press pads could be a trademark, because it had
attained secondary meaning. The Court reasoned: “It is the source-
distinguishing ability of a mark—not its ontological status as color, shape,
fragrance, word, or sign—that permits it to serve these basic purposes....
And, for that reason, it is difficult to find, in basic trademark objectives, a
reason to disqualify absolutely the use of a color as a mark.”58

Finally, a generic mark—one that is frequently used to refer to a type of
goods or services (e.g., “Jelly Beans”)—cannot qualify for any protection,
because it cannot serve to distinguish their origin.59

[3] Non-Functionality



The second requirement is non-functionality. Patent law provides
intellectual property protection for useful or functional inventions. Thus, if
an aspect of a product is exclusively functional, it cannot be protected by
trademark law; instead, any protection must be found under patent law. The
Supreme Court explained in Qualitex that a product feature is functional “if
it is essential to the use or purpose of the article or if it affects the cost or
quality of the article, that is, if exclusive use of the feature would put
competitors at a significant non-reputation-related disadvantage.”60

[4] First Use in Trade
Finally, the mark must be actually used in trade—a bona fide use in

marketing goods or services in the ordinary course of business. At common
law, the first person to use a mark in trade in a particular geographic area
secured protection for the mark within that region. This meant, of course,
that another person was free to use the mark in a different region.61

The Lanham Act somewhat narrows this requirement by mandating that
the mark be “used in commerce” in order to qualify for federal registration;
this means that goods bearing the mark must be actually transported or sold.
However, the Lanham Act expands the geographic scope of protection
because federal registration is deemed to be constructive use of the mark
throughout the United States, as noted above. Suppose A first uses a mark in
New York in 2017 and obtains federal registration in the same year; if B tries
to use the same mark in Oregon in 2019, A can enjoin B's use, even though
A has never used the mark in Oregon.

[C] Rights of Trademark Owner

[1] Nature of Rights
In general, the trademark owner holds the exclusive right to use the mark

inside the United States in connection with his goods or services. Thus, he
may bar competitors from using that mark—or one that is confusingly
similar—in a manner that may mislead consumers.

International law is moving slowly toward a truly global trademark
system. The United States took a significant step in this direction when it
joined the Madrid Protocol. Under this Protocol, one who owns a trademark
registered in the United States may file a single application for trademark



protection within the boundaries of all other Protocol signatories—now more
than 80 nations.

[2] Duration of Rights
At common law, an owner may continue to use the mark forever, unless it

is abandoned or forfeited. However, federal registration endures only for ten
years, at which time it must be renewed; an infinite number of renewals are
available.

[D] Enforcement of Rights

[1] Infringement

[a] Standards for Infringement
In order to prevail in an infringement action under the Lanham Act, the

plaintiff must prove: (a) he holds a valid mark; (b) the defendant has used “in
commerce” a copy or imitation of the mark; and (c) the defendant's use is
“likely to cause confusion, or to cause mistake, or to deceive.”62

The central issue in most infringement cases is the final element—
likelihood of confusion.63 In other words, would an “appreciable number of
ordinarily prudent consumers”64 be confused into thinking that the
defendant's goods or services are related to the plaintiff's mark? In answering
this question, courts consider a number of factors, including: (a) the
similarity of the marks; (b) the strength of the plaintiff's mark; (c) the
similarity of the two parties' goods or services; (d) any evidence of actual
confusion; and (e) the defendant's intent.65

[b] Defenses
A variety of affirmative defenses are available to the defendant in an

infringement action, including abandonment of the mark,66 fair use,67 and
the traditional equitable defenses (e.g., laches, unclean hands).

[c] Remedies
The most common remedy is an injunction against further infringement.

Alternatively, especially where the risk of confusion is minor, a court may
instead require the defendant to use a disclaimer in connection with his
goods or services (e.g., “Not connected with —”). The court may also award



a monetary judgment, usually equal to the defendant's profits, plus any other
compensatory damages suffered by plaintiff and costs; in the case of willful
infringement, the court may award treble damages. Finally, the court may
order the seizure and destruction of goods bearing the infringing mark.

[2] Dilution
In 1995, Congress adopted the Federal Trademark Dilution Act, which

prohibits the dilution of a famous mark under certain circumstances.68 In this
context, dilution means unauthorized use of a mark that weakens the
distinctiveness of the mark (“blurring”) or harms the reputation of the mark
(“tarnishment”). The owner of a famous mark may obtain an injunction
against another person's use of that mark in commerce, if the use (a) begins
after the first mark has become famous and (b) causes dilution of the famous
mark.69



§6.05 Trade Secrets
A trade secret is information that (1) the owner has taken reasonable

measures to protect and (2) has economic value from not being generally
known or ascertainable.70 Examples of trade secrets may include business
strategies, computer programs, customer lists, designs, drawings, financial
data, formulas, manufacturing techniques, plans, prices, and prototypes. The
definition is so broad that it might encompass virtually any type of valuable
information.71

Traditionally, trade secrets were governed by state law. Almost all states
adopted the Uniform Trade Secrets Act (UTSA), which created a
standardized framework of trade secret law. In 2016, Congress supplemented
this state law foundation by creating separate federal protection for trade
secrets through the Defend Trade Secrets Act (DTSA)—the most important
expansion of intellectual property law in decades.72

The core provisions of the UTSA and the DTSA are similar. Both use the
definition of “trade secret” set forth above. Both impose liability for the
“misappropriation” of a trade secret. Both define “misappropriation” to mean
(1) acquisition of a trade secret by one who knows or should know that it
was acquired by “improper means,” (2) disclosure or use of a trade secret by
one who knows or should know that it was acquired by “improper means,” or
(3) disclosure or use of a trade secret by one who knows or should know,
before materially changing his position, that it was acquired by accident or
mistake.73 “Improper means” include theft, bribery, misrepresentation,
breach of a duty to maintain secrecy, and espionage.74

Trade secret protection may be lost in a variety of ways. A person who
obtains a trade secret through proper methods—including reverse
engineering and independent discovery—is free to use it. Similarly,
protection ends when the information becomes so generally known that it no
longer provides a competitive advantage.

The successful plaintiff may obtain an injunction, compensatory damages,
and exemplary damages. The duration of injunctive relief is usually limited
to the period needed to reverse engineer or otherwise discover the secret, a
so-called “head start injunction.” For example, suppose A misappropriates



B's formula for a new soft drink; if a competitor like A could discover the
formula by two years of effort, B will receive an injunction that bars A from
using the secret for only two years.



§6.06 Rights in News: International News
Service v. Associated Press

Under limited circumstances, the common law protects mere information,
regardless of its form. The leading case is International News Service v.
Associated Press,75 where plaintiff Associated Press complained that
defendant International News Service was pirating and reselling the news
that plaintiff had gathered. The articles that plaintiff distributed to its
customers could be copyrighted, but not the information they contained.
Stressing that defendant was appropriating material that plaintiff had
acquired through the investment of labor, skill, and money, and was thus
“endeavoring to reap where it has not sown,” the Supreme Court held that
plaintiff had a temporary “quasi property” right in its news for so long as the
news retained commercial value.76

Dissenting, Justice Brandeis restated the traditional common law view:
“The general rule of law is, that the noblest of human productions—
knowledge, truths ascertained, conceptions, and ideas—become, after
voluntary communication to others, free as the air to common use.”77

Consistent with this sentiment, later courts have generally refused to extend
the INS approach beyond the narrow context of “hot news.”



§6.07 Rights of Publicity

[A] Nature of Rights
The last sixty years have witnessed the evolution of a new form of

intellectual property: a celebrity's right of publicity. In most jurisdictions, an
actor, politician, or other famous person has a property right to the exclusive
use of his name and likeness for financial gain.78 For example, if L renames
his liquor store “George W. Bush's Liquor Store,” the former president could
sue to enjoin this unauthorized use of his name.79

Some courts have extended this protection to the more amorphous concept
of a celebrity's “identity” or “persona.”80 An example is White v. Samsung
Electronics America, Inc.,81 where Vanna White, co-host of the television
game show Wheel of Fortune, claimed that defendant's advertisement
appropriated her identity. It showed a robot (with hair and attire similar to
White's) next to a copy of the Wheel of Fortune game board, with the legend
“Longest-running game show. 2012 A.D.” Even though White's name and
likeness were not used, the Ninth Circuit concluded that her right of publicity
had been invaded because the robot figure would remind a reasonable viewer
of White.82

[B] Critique
Recognition of a celebrity's right of publicity presents troubling questions.

All creative effort builds on the foundation of the past. As the definition of
intellectual property is extended to encompass more of that foundation, we
may impair creativity in the future. As Judge Kozinski observed in a later
chapter in the White saga, “[o]verprotection stifles the very creative forces
it's supposed to nurture.”83

Another concern is interference with freedom of speech. Famous people
are part of the fabric of American culture and history. Even as the scope of
protected intellectual property expands, the right of free speech contracts.84

In Martin Luther King, Jr. Center for Social Change v. American Heritage
Products,85 for example, the Georgia Supreme Court held that the defendant
could not manufacture and sell plastic busts of Dr. Martin Luther King, Jr. A



concurring justice wondered—and rightly so—whether this rule would
prohibit other uses of King's name or likeness, such as a portrait for the state
capitol, a statue for a local park, or a book about his life.86



§6.08 Rights in Domain Names
Suppose X improperly takes a domain name registered to Z. Is X liable for

conversion? In Kremen v. Cohen,87 the Ninth Circuit reasoned that
“[r]egistering a domain name is like staking a claim to a plot of land at the
title office.”88 It accordingly held that the plaintiff had a property right in the
name which was subject to conversion,89 even though conversion liability
has traditionally required interference with rights in a tangible object.

The related problem of cybersquatting was addressed by the 1999
Anticybersquatting Consumer Protection Act. Cybersquatting occurs when a
person registers the domain name of a well-known trademark in order to
profit from the mark, either by selling the domain name to the trademark
owner or by diverting business from the owner. Under federal law, a
trademark owner may sue anyone who in bad faith registers or uses a domain
name that is (1) identical or confusingly similar to a distinctive mark or (2)
identical, confusingly similar to, or dilutive of a famous mark.90



§6.09 Moral Rights of Artists
The Berne Convention requires that all member nations, including the

United States, recognize the moral rights of those who create literary or
artistic works. Under this approach, the creator's work is viewed in non-
economic terms, as an extension of her personality. For example, even if
writer A assigns the copyright in her novel to company B, she retains certain
rights in the work, including the right of attribution (the right to claim
authorship of the work) and the right of integrity (the right that the work not
be distorted or mutilated). The works covered by the Convention include
books, dramatic works, songs, movies, photographs, paintings, sculpture, and
architecture.

Congress enacted the Visual Artists Rights Act (“VARA”) in 1990,91 after
the United States ratified the Berne Convention. VARA confers limited
rights of attribution and integrity on artists who create original paintings,
prints, sculptures, and, in limited cases, photographs.92 For instance, in
Martin v. City of Indianapolis,93 the Seventh Circuit held the defendant city
liable in damages for demolishing a “large outdoor stainless steel
sculpture”94 as part of an urban renewal project.95

However, despite the mandate of the Berne Convention, it remains unclear
whether U.S. law protects the moral rights of authors who create other types
of works, such as novels, movies, or songs. The leading case in the area is
Gilliam v. American Broadcasting Companies, Inc.,96 where the court upheld
the right of the Monty Python comedy group to prevent ABC from deleting
racy scenes from episodes of the television show before broadcasting it in the
United States. But the Gilliam holding was based on copyright and unfair
competition law, not the moral right of integrity.
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§7.01 Accession

[A] Basic Rule
When one person uses labor or materials to improve a chattel owned by

another, the doctrine of accession determines who receives title to the
resulting product.1 The original owner of the chattel almost always retains
title where the improver acted in bad faith (e.g., stole the chattel). Under
some circumstances, however, the accession doctrine may vest title in the
good faith improver. If title is awarded to the improver, he is obligated to
compensate the original owner for the value of the chattel in unimproved
condition.

Accession illustrates the strong influence of Lockean labor theory on
American property law. Locke posited that each person owns his own body,
and thus his own labor; if one mixes his labor with raw materials found in a
“state of nature” to produce a new item, it is owned by the laborer (see
§2.03[A]). It was simple for common law courts to extend this principle to
the analogous situation where the improver mistakenly believes that he owns
the raw materials. As between the industrious improver and the idle owner,
accession assigns title to the improver, thereby rewarding and encouraging
productive labor.

[B] Addition of Labor Only
One branch of the doctrine involves adding only labor to a chattel owned

by another. Suppose that S uses O's clay to create a valuable sculpture,
mistakenly believing that O agreed to this use. Who owns the sculpture? As a
general rule, one who in good faith applies labor to another's property
acquires title to the resulting product if this process either (1) transforms the
original item into a fundamentally different article (e.g., seeds planted to
produce a crop)2 or (2) greatly increases the value of the original item (e.g.,
timber made into barrel staves).3 Under this doctrine, S owns the sculpture;
O is entitled to damages equal to the fair market value of the original clay.4

[C] Addition of Labor and Materials



The other branch of accession involves adding both labor and materials to
another's chattel. When materials owned by two different owners are
combined together in good faith, the owner of the “principal” materials
acquires title to the final product. For example, suppose M innocently installs
a custom truck body on a bare truck frame owned by O. If M's materials add
more value to the finished truck than O's frame, M owns the truck; O
receives only the fair market value of the frame.5



§7.02 Adverse Possession of Personal Property

[A] Traditional Approach
Title to personal property can be acquired through adverse possession.6

Most courts apply the adverse possession standards for real property (see
Chapter 27) to chattels as well, either directly or by analogy. Thus, under the
traditional view, one whose possession of a chattel is actual, adverse, hostile,
exclusive, open and notorious, and continuous for the appropriate statute of
limitations period obtains title to it, subject to the qualifications discussed
below. The limitations period for recovery of a chattel (usually 2–6 years) is
shorter than the parallel period for real property (usually 5–20 years). In
most states, the limitations period begins running when the adverse possessor
obtains possession of the chattel.7

[B] Critique of Traditional Approach
Application of the real property adverse possession standards to chattels is

troublesome. Suppose that for six years X possesses a valuable antique vase
owned by Z; X displays the vase prominently in his living room during this
period. Is this conduct sufficiently “open and notorious”? If the elements of
adverse possession are intended to give adequate notice to the true owner of
the chattel so as to start the statute of limitations running, one might argue
that X's acts are insufficient because Z is unlikely to receive notice.8

Under the traditional approach, however, X has probably acquired title to
the vase. After all, X has used the vase in the same manner that any normal
owner would. What more could X do? The difficulty here stems from the
fundamental difference between real and personal property. Because real
property is immobile, its ordinary use by an adverse possessor may provide
notice to the true owner; the law presumes that owners periodically inspect
their lands. Yet because a chattel is portable, the adverse possessor's ordinary
use will normally not put the true owner on notice.

[C] Emerging Approaches

[1] Discovery Approach



A small group of states has responded to the inadequacy of the traditional
standard by adopting a “discovery” approach, particularly where the chattel
has artistic, historic, or other special importance. In these states, the statute of
limitations begins running only when the true owner actually knows (or
reasonably should know) that the adverse possessor holds the item. Thus, as
a practical matter, the limitations period does not commence unless the
conduct of the adverse possessor is obvious enough to place a diligent owner
on notice.

The New Jersey Supreme Court's decision in O'Keeffe v. Snyder9

illustrates the discovery approach.10 Three pictures painted and owned by
plaintiff Georgia O'Keeffe disappeared from an art gallery in 1946; O'Keeffe
learned in 1976 that defendant Snyder had acquired the paintings and
brought a replevin action against him. Snyder claimed ownership by adverse
possession, asserting that the applicable six-year limitations period had
expired in 1952. Observing that the traditional adverse possession standard
may not be sufficient to put the original owner on actual or constructive
notice when art or other chattels are merely displayed in a private home, the
court adopted the discovery rule in its stead. Thus, “if an artist diligently
seeks the recovery of a lost or stolen painting, but cannot find it or discover
the identity of the possessor, the statute of limitations will not begin to
run.”11

The discovery approach imposes a significant burden on the adverse
possessor. For example, in order to commence the limitations period for
recovery of a painting, the adverse possessor might be required to maintain
the painting on public display in a museum or to publish periodic newspaper
advertisements seeking the true owner. Ironically, the good faith adverse
possessor who is unaware of any competing claimant will be unlikely to take
these steps and thus will not acquire title. Yet the bad faith adverse possessor
who knowingly complies with the law will obtain title from the negligent
owner.

[2] “Demand and Refusal” Approach
The “demand and refusal” approach adopted by New York affords owners

even greater shelter than the discovery approach. Under this view, the
limitations period for a replevin action against the good faith purchaser of a
stolen chattel does not commence until the purchaser receives and refuses the



owner's demand to turn over possession of the item.12



§7.03 Bailments

[A] Bailments in Context
Broadly defined, a bailment is the rightful possession of chattels by

someone other than the owner.13 Bailments are ubiquitous in everyday life.
For example, bailments are created when: A borrows B's book; A leases B's
trailer; B stores her furniture in A's warehouse; and A finds B's lost watch. In
each instance, A is a bailee (the person holding possession of the item) and B
is a bailor (the owner of the item). The bailee is obligated to care for the
item, and ultimately to redeliver it to the bailor.

The law governing bailments is extraordinarily complex. Over the last
century, a property-based approach to bailments has slowly eclipsed the
traditional contract approach. Certainly, many bailments stem from contract
(e.g., A leases a car from Avis). The resulting impetus to explain bailments
in contract terms was understandable; and decisions in some states still recite
the necessity for an express or implied contract before a bailment may be
found. Yet two types of bailments do not fit neatly into the contract model:
many gratuitous bailments arise from agreement, but do not involve
consideration; and involuntary bailments are imposed by law, in the absence
of agreement. The property approach is broad enough to encompass all
bailment categories. Yet the influence of the contract model lingers in some
jurisdictions.

[B] Creation

[1] Possession of Chattel
Under the property-based approach, a bailment arises when the bailee has

rightful possession of a chattel owned by another person. Possession means
(a) physical control over the chattel and (b) the intent to exercise that control.
For example, suppose O obtains a safe deposit box at B Bank; both O and B
Bank have a separate key to the box, and both keys are required to open the
box. These facts create a bailment because B Bank, as bailee, exercises
control over the vault in which the safety deposit box is located. O, the
bailor, cannot obtain access to her box without B Bank's consent.



[2] “Park and Lock” Arrangements
One of the most intriguing bailment issues concerns the status of cars

parked pursuant to “park and lock” arrangements. Assume O drives his car
into the entrance to L's parking lot, takes a ticket from L's machine that
causes the barrier gate to raise, parks and locks the car, and retains his keys.
Exit from the lot is controlled by L's employee, a cashier in a booth; L's
security employees patrol the lot periodically. O returns to find that his car
has been stolen. Can O now sue L for breach of the bailee's duty of care?

Cases are almost evenly split on the point. A bailment was found in the
leading case of Allen v. Hyatt Regency-Nashville Hotel.14 There the
Tennessee Supreme Court emphasized that the car owner had utilized an
indoor commercial garage located in a hotel. In addition to the hotel
employee who monitored the exit, hotel security personnel patrolled the area
regularly. The court concluded that these facts created the requisite control
for a bailment to exist, even though the car owner retained his keys and
chose his own parking space.

Ellish v. Airport Parking Company of America, Inc.15 illustrates the
opposing viewpoint. The New York appellate court explained that the airport
parking lot at issue was designed to provide temporary storage space for cars
in an urban area, quite unlike the “traditional warehouses of the professional
bailee with their stress on security and safekeeping.”16 It observed that the
plaintiff retained as much control as possible over the car; she chose her own
parking space, retained her keys, and did not expect the defendant to move
the car during her absence. Further, plaintiff was warned when she entered
the lot that it was not attended. The court reasoned that she had no
expectation that the defendant would take special precautions on her behalf.
Thus, the relationship was one of license, not bailment.

[C] Duties of Bailee

[1] Basic Standard of Care
The legal principles defining the bailee's duty of care are in transition.

During the nineteenth century, most states adopted a rather intricate
approach developed by Supreme Court Justice Joseph Story, under which the
bailee's duty of care varied according to the type of bailment involved.17 If
the bailment was solely for the benefit of the bailor (e.g., when a finder finds



a lost article), the bailee was liable only for gross negligence. If the bailment
was for the mutual benefit of bailor and bailee (e.g., when a customer test
drives a dealer's car), the bailee was held to the ordinary negligence standard.
Finally, if the bailment was solely for the benefit of the bailee (e.g., when a
neighbor borrows a lawn mower), the bailee was liable for damage caused by
even slight negligence.

Today almost all states18 have replaced this elaborate system with the
ordinary negligence standard.19 Regardless of the category of bailment
involved, this modern view requires a bailee to exercise the same degree of
care that a reasonable person would exercise under the circumstances.20 For
example, in Peet v. Roth Hotel Co.,21 a hotel was held liable for the value of
a ring that was lost after the plaintiff bailor entrusted it to the hotel's cashier
for delivery to a hotel guest.22 As is typical in bailment disputes, the plaintiff
was unaware of the circumstances surrounding how the hotel lost the ring,
and thus unable to prove negligence. The Minnesota Supreme Court
followed the modern solution to this proverbial dilemma; it ruled that
plaintiff established a prima facie case by proving only that the bailment
existed and the ring was not returned to him. This shifted to the hotel the
burden of providing evidence that the ring was lost without any negligence
on its part, a burden it could not meet.23

[2] Misdelivery
In contrast, the bailee who delivers the item to the wrong person is usually

held strictly liable, on the theory that this constitutes conversion. If O leaves
his rare book behind in R's restaurant where it is later destroyed by flooding,
R will be liable only if the damage was caused by R's own negligence. But if
R, in complete good faith and after exercising all due care, instead delivers
the book to T (a third party who has no legal right to it), then R is strictly
liable. Most commentators agree that this distinction makes little sense.24

The bailee's liability should be governed by a uniform standard, not by a
standard that varies according to the type of event that causes the loss.25

[3] Exculpatory Contracts
Bailees often attempt to exculpate themselves from future negligence by

contract, using a variety of methods (e.g., language on claim check or sign
on wall). In general, American courts will not enforce a provision that limits



the bailee's liability if the bailor is not actually aware of the provision. Even
where the bailor is so aware, many courts refuse to uphold such provisions
on public policy grounds, especially where there is a disparity of bargaining
power between the parties.26



§7.04 Bona Fide Purchasers

[A] General Rule
Suppose T steals 20 bags of wheat from O, and then sells them to B, who

pays fair value and believes in good faith that T owns the wheat. As between
O and B, who owns the wheat? As a general rule, a seller of personal
property cannot pass on better title than she possesses, even to a bona fide
purchaser. Thus, O still owns the wheat. Because T's mere possession of the
wheat gave him no rights to it, he could not transfer title to B. This common
law principle is codified in Uniform Commercial Code §2-403(1): “A
purchaser of goods acquires all title which his transferor had or had power to
transfer.”27 This approach places a heavy burden on the buyer to investigate
the validity of the seller's title, and presumably serves the policy goal of
deterring theft. In theory, as the difficulty of selling stolen goods increases,
the rate of theft should decline.

[B] Exceptions

[1] Overview
Common law courts recognized that strict adherence to the rule would

impair legitimate commerce. Suppose O recovers his wheat and seeks to sell
it to M. O may be unable to prove his ownership to M's satisfaction; during
the era when the rule evolved (and still today, in most instances), there were
no public records that identified the owner of a particular chattel. In addition,
from the perspective of law and economics, even if O's ownership could be
proven, the transaction costs might be high. Prospective buyers like M might
be reluctant to purchase O's wheat for either reason.

As a result, courts developed several exceptions that protect the title of a
bona fide purchaser of personal property under limited circumstances. In
order to qualify as a bona fide purchaser, a buyer must both (1) pay valuable
consideration and (2) believe in good faith that the seller holds valid title.
The same principles are incorporated into the Uniform Commercial Code,
which protects the good faith purchaser for value in specific situations.



[2] Entrustment of Goods to Merchant
One exception involves the owner who entrusts goods to a merchant.28

Suppose that O breaks her diamond bracelet, and brings it to J, a jeweler, for
repair; J then sells the bracelet to B, a bona fide purchaser. B now owns the
bracelet. Under the Uniform Commercial Code, one who entrusts possession
of goods to a merchant who deals in goods of that kind gives the merchant
power to transfer title to a bona fide purchaser in the ordinary course of
business.29 The common law rule is substantially the same.

The conventional rationale for this doctrine is estoppel. By placing her
bracelet in the hands of J, a merchant who regularly sells jewelry, O
impliedly represents to the world that J is authorized to sell it. In other
words, by her conduct O is estopped to deny J's authority when the rights of
a bona fide purchaser are involved.

[3] Goods Obtained by Fraud
Another exception concerns goods that a buyer procures from an owner by

fraud. The buyer's title to the goods is not void, but merely voidable if and
when the owner successfully litigates the issue. Until then, the buyer can
transfer valid title to a good faith purchaser for value.30 Suppose O sells his
ancient Roman statue to F in exchange for a painting that F fraudulently
claims was painted by Picasso; F then sells the statue to B. If B is a bona fide
purchaser, she now owns the statue. As between the wholly innocent bona
fide purchaser, on the one hand, and the original owner who could have
prevented harm by exercising due care, on the other, justice imposes the loss
on the more culpable party, the original owner.

[4] Money and Negotiable Instruments
Finally, the bona fide purchaser of money or negotiable instruments

(including checks, promissory notes, and the like) prevails over the original
owner.31 For example, if T steals a $1,000 bill from O's safe, and gives it to
bona fide purchaser B in exchange for a used car, B owns the bill. The
reason for this exception is apparent: commerce would be paralyzed if the
recipient of money or other forms of payment bore the burden of
investigating the payor's title.



§7.05 Property Rights in Body Parts

[A] The Controversy
A wishes to sell her kidney to B. C and D, a married couple in the middle

of divorce proceedings, dispute “custody” of a frozen embryo. Both
situations raise the same question: can property rights exist in human bodies
or body parts?

The United States seemingly answered this question with a firm “no”
when the Thirteenth Amendment32 abolished slavery for moral,
philosophical, and religious reasons.33 In the post-Civil War era, one human
being could no longer own another. The same rationale logically suggested
that one person could not own part of another, but the issue rarely surfaced.
To the contrary, human blood and hair—once removed from the body—were
routinely treated as property and regularly sold. While the law did not allow
people to sell themselves into slavery, it did permit them to sell certain
replenishable body parts.

In recent decades, extraordinary advances in medical technology have
reopened the issue. When organ transplants became feasible, for example,
the need for human organs skyrocketed. Similarly, the development of in
vitro fertilization and other reproductive technologies designed to help
infertile couples have created a growing demand for human genetic materials
(eggs and sperm) and embryos. The use of body parts for these purposes
raises complex questions that our legal system has only begun to address.

Two principal issues arise: (1) who has decision-making authority over the
human body and body parts? and (2) to what extent can government restrict
this authority? Property law may help to answer these questions, either
directly or by analogy.

[B] Rights in Body Parts Generally

[1] The Role of Property Law
The law generally acknowledges the authority of all persons to control the

destiny of their body parts. Replenishable body parts such as blood, bone
marrow, and hair present the clearest illustration of this principle.34 For



example, A may cut her hair and then (a) transfer it (e.g., as a token given to
a loved one), (b) use it (e.g., in making a wig), or (c) exclude others from its
possession (e.g., by keeping it in a drawer).

The same principle applies, though with somewhat less force, to
nonreplenishable body parts. Suppose B has two kidneys, while his brother C
needs a kidney transplant to survive. The law allows B to donate one kidney
to C, and indeed society would applaud this decision. It saves C's life, while
allowing B's own life to continue unimpaired. B thus has the authority to
decide the future of his kidney; he can transfer it to C, or continue to use it
himself and exclude others from its use. Yet B's decision-making authority is
limited by law. Presumably B could not donate both of his kidneys to C,
because this would be the equivalent of suicide. Moreover, while B may
unquestionably donate one kidney to C or anyone else,35 B may not sell his
kidney for transplantation. The National Organ Transplant Act prohibits the
sale in interstate commerce of any human organ “for use in human
transplantation.”36 There is, however, a flourishing international market in
body organs.

How should we characterize the respective rights of A and B in the
examples above? From the perspective of property law, their rights closely
resemble those in the traditional “bundle of sticks,” including the rights to
transfer, use, and exclude.37 Yet many courts have proven reluctant to adopt
a pure property law approach to the area.

[2] Moore v. Regents of the University of California
[a] The Issue
The most prominent decision in the area—Moore v. Regents of the

University of California38—involved extreme facts. While treating plaintiff
Moore for leukemia, physicians at the UCLA Medical Center discovered that
some of his white blood cells (“T-lymphocytes”) possessed an unusual
quality: they overproduced certain proteins (“lymphokines”) that regulate the
body's immune system. This quality would make it easier for researchers to
identify the genetic material that produced a particular lymphokine; large
quantities of that lymphokine could then be manufactured and used to help in
the treatment of disease. Moore's cells were not genetically unique; rather,
this overproduction was apparently caused by his leukemia. In short, Moore's
cells had potential commercial value; but no one informed Moore of this.



Removal of Moore's spleen was necessary to save his life. Moore
consented to the operation, but was unaware that the physicians had retained
his spleen (and other bodily fluids and tissues extracted during follow-up
visits) for research purposes. Eventually, the physicians were able to use
Moore's cells as raw material to produce a “cell line” (a “culture capable of
reproducing indefinitely”); they received a patent on the cell line.39

Moore sued the Regents (as owners of the Medical Center), the
physicians, and others for damages on various causes of action, including
conversion. To sustain a cause of action in conversion, a plaintiff must show
wrongful interference with ownership or possession of personal property.
Defendants demurred to Moore's complaint, asserting that he could not meet
this standard as a matter of law. Moore, on the other hand, insisted that he
continued to own the cells after they were removed from his body. The case
ultimately reached the California Supreme Court.

[b] The Decision
The majority held that Moore retained no ownership interest in the cells

after removal, and thus could not sue on a conversion theory.40 Interestingly,
the court seemed to assume that Moore had decision-making control over his
cells before removal, consistent with the general principle that a person has
broad autonomy over his body. While sometimes seeming to follow a
property rights analysis, however, the court was unwilling to characterize the
removed cells as Moore's property, for two main reasons.41

First, it concluded that a California statute governing the disposition of
human body parts following scientific use drastically preempted the patient's
control over removed cells. “[T]he statute eliminates so many of the rights
ordinarily attached to property that one cannot simply assume that what is
left amounts to ‘property’ or ‘ownership’ for purposes of conversion law.”42

The implication here is that Moore effectively “owned” his cells before they
were removed, when his rights were eliminated by a specialized statute.

Second, striking a utilitarian theme, the court reasoned that recognizing
conversion liability would harm society by discouraging vital medical
research. Fearing strict liability for conversion—regardless of good faith—
scientists and biotechnology companies would be reluctant to conduct such
research because “clear title” to human cells could never be established. The
key to understanding the majority opinion is the unusual context in which the



case arises: the surgical removal of body parts ultimately used for medical
research.

The decision sparked a mixture of concurring and dissenting opinions. For
example, one concurring justice raised moral objections to any sale of the
“sacred” human body. Adopting a formalistic “bundle of rights” analogy, a
dissenting justice argued that Moore at least retained one property right
despite the statute: the “right to do with his own tissue whatever the
defendants did with it.”43

[c] Reflections on Moore
Moore provoked a firestorm of critical legal commentary, more directed

toward the rationale than the result.44 If Moore owned his cells before the
removal, which the majority seems to assume, it is not clear how he lost
ownership. More to the point, how did the defendants obtain ownership? It is
tempting to dismiss the opinion as counterintuitive: Moore cannot own his
cells, but the defendants can own them? Why?

Much of the difficulty stems from the court's reluctance to concede that
property rights can exist in human cells. Certainly, once the cells were
removed from Moore's body, they were a type of property for some
purposes. If a thief had stolen the cells from the Medical Center, he could
have been sued in conversion by the Regents and also prosecuted for larceny;
and if the Center had burned down, presumably the fire insurance policy
would have covered the value of the destroyed cells.

On the other hand, if the cells were deemed property, then the majority
must explain why Moore lost ownership. Some observers question the court's
interpretation that the statute eliminated all of Moore's rights. The statute on
its face is merely a health measure, intended to protect the public from
disease caused by the improper disposal of human tissue, not a statute
intended to abridge property rights. Moreover, the statute only restricts the
disposal of such tissue “following conclusion of scientific use.” It does not
purport to restrict the use or transferability of human tissue before or during
scientific use. Thus, as the dissenting justice points out, Moore logically
retained at least one stick in the metaphorical bundle: control of the future
scientific use of his cells.

Why didn't Moore lose his rights by abandoning the cells? This finding
was unavailable to the court due to the procedural posture of the case. The



case arose on demurrer, where all facts pleaded in the complaint are
presumed to be true. Moore (unsurprisingly) did not plead facts establishing
abandonment.

The court might have reached its result by a different route. It could have
agreed that Moore owned the cells, but held that his property rights did not
include the right to sell them or otherwise profit from their commercial use.
Just as body organs cannot be sold for transplantation purposes, many other
forms of property are “market-inalienable.” They can be given away, but for
reasons of public policy, they cannot be sold.45

[3] Should Human Organs Be Sold?
The demand for human organs in the United States far outstrips the

supply. Thousands of patients who desperately need kidney transplants, for
example, will not receive them due to a chronic shortage of available
kidneys. Many law and economics scholars argue that the federal ban on the
interstate sale of organs should be lifted. They assert that a free market
serves as an efficient system for allocating all scarce resources. From this
perspective, the shortage of organs is easily explained: potential providers
have no incentive to supply organs because they cannot receive payment.
Allowing the sale of human organs would solve this problem. Suppose A
wishes to sell her extra kidney to B, who will die without an immediate
transplant. Permitting the proposed A-B sale maximizes the utility of each; B
lives and A receives payment. Under this view, a free market in human
organs maximizes overall social utility.

The sale of human organs is extraordinarily controversial, raising some of
the same concerns that surround legal constraints on abortion and
prostitution.46 Personhood theory would object to organ sales as
incompatible with human dignity. The same reasons that supported the
abolition of slavery suggest that the human body—and therefore body organs
—cannot be treated as mere property. Under this view, the state should
intervene to protect A and other potential sellers, even over their objection.
Conversely, sales of body organs would be consistent with libertarian theory:
if A and B, as competent adults, voluntarily agree to a kidney sale, the state
should not restrict their autonomy. Even as all persons have the fundamental
right to control their own bodies, this approach holds that all persons have
complete decision-making authority over parts of their bodies, without any



need for the societal paternalism inherent in the current ban.
Some utilitarian theorists suggest that the social cost of organ sales may

outweigh any benefit. Under the current regime, organs are available for
transplantation at no cost. Permitting organ sales would tend to increase the
overall cost of medical care. Moreover, a market approach would exacerbate
the division between rich and poor. Today the patient's wealth is largely
irrelevant in the allocation of available organs. But under a market approach,
organs would tend to go to the rich, not to the poor. For the same reason, the
poor would be more likely suppliers of organs than the rich, presenting
concerns of human exploitation.

A final concern is the social burden caused by unregulated organ sales.
Suppose A sells not only her kidney, but—in a future era of transplantation
technology—also sells her corneas, arms, legs, and other nonrenewable body
parts. If A is blind, immobile, and incompetent, society will presumably bear
the cost of her lifetime care. In this sense, organ sales pose the same social
dangers that justify regulation of drug use, gambling, and other self-
destructive activities.

[C] Rights in Human Eggs, Sperm, and Embryos

[1] Genetic Material as Property
The issue of rights in human eggs, sperm, and embryos is particularly

complex because such genetic materials have the potential to create a human
being. Of course, the likelihood that any particular egg, sperm, or even
embryo will successfully develop into a living person is extremely slim.
Commentators have advanced three alternative legal approaches to genetic
material: (a) treating it as “property,” (b) treating it as “life,” and (c)
according it a middle status of special respect.47

Genetic materials are effectively treated as property for most routine
purposes, although the property label is infrequently used. Because human
beings “own” their bodies, the argument goes, they similarly “own”
whatever their bodies produce.48 Thus, for example, the law permits men to
sell their sperm, and allows women to sell their eggs. The legal status of
embryos also illustrates the point. Suppose that W and H, a married but
infertile couple, contract with an in vitro fertilization clinic to help them
produce a child. The clinic will require them to execute advance instructions



governing the status of future embryos. Utilizing eggs from W and sperm
from H, the clinic creates embryos which are frozen and stored for later
implantation in W's uterus. W and H now have decision-making control over
the embryos, at least as far as the clinic is concerned, and are thus treated as
co-owners. In disputes arising between “parents,” on the one hand, and third
parties such as clinics or storage facilities, on the other, property law
principles provide a tool for resolving disputes.49

[2] A Right to Destroy Embryos?
The most challenging legal and ethical issues involve the destruction of

embryos. The property law model applies with lesser force in this context.
Suppose W and H—due to divorce, death, or financial difficulties—instruct
the storage facility to discard (and thus destroy) the embryos.
Acknowledging the decision-making authority of W and H as progenitors,
most courts would enforce this directive.50

Suppose W and H begin divorce proceedings and disagree about the fate
of the embryos. What happens? In Davis v. Davis,51 for example, W sought
“custody” of the embryos in order to donate them to an infertile couple; but
H, anxious to avoid the financial and psychological burdens of fatherhood,
argued that they should be destroyed. The Tennessee Supreme Court
concluded that the embryos were neither “persons” or “property,” but rather
occupied an “interim category that entitles them to special respect because of
their potential for human life.”52 Yet the court then proceeded to analyze the
rights of W and H in property-like terms. It recognized that both W and H
had “an interest in the nature of ownership” in that they had joint decision-
making authority over the embryos.53 Because W and H disagreed, the court
reasoned that the outcome hinged on balancing their respective interests for
and against procreation. Under this standard, H's interest in avoiding
procreation prevailed, in part because W still had the opportunity to achieve
parenthood through a future in vitro fertilization procedure.54



§7.06 Trespass to Chattels
X throws a rock at a stranger's car, cracking its windshield; Y scares his

neighbor's flock of sheep into running over a cliff, where several are injured;
and Z destroys her roommate's valuable computer with a hammer. All three
are examples of the tort of trespass to chattels, which the Restatement
(Second) of Torts defines as intentionally (a) dispossessing another of a
chattel or (b) using or intermeddling with a chattel which is in the possession
of another.55

Suppose that D sends unsolicited email (aka spam) to clients of an internet
service provider, leading some clients to terminate their accounts. Would this
be a trespass to chattels? The court so held in the leading case of
CompuServe, Inc. v. Cyber Promotions, Inc.,56 reasoning that “[e]lectronic
signals ... sent by computer” were “sufficiently physically tangible to support
a trespass cause of action.”57 It observed that “defendants' multitudinous
electronic mailings demand the disk space and drain the processing power of
plaintiff's computer equipment,”58 thus impairing the value of that
equipment. Most later courts have endorsed the CompuServe approach to the
issue.59
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§8.01 The Estates System
What does it mean to “own” property? O, a layman, might believe that he

“owns” his home. But technically O owns only an “estate” in the home,
probably fee simple absolute. O's estate consists of a cluster of legally-
enforceable rights concerning the home.

Estates and future interests are the traditional building blocks of property
law. The United States largely inherited the system of estates and future
interests that evolved in England. Understanding the historical context in
which this system arose—the focus of this chapter—is crucial to
understanding modern property law. The current law governing estates is
discussed in detail in Chapters 9–11, while future interests are covered in
Chapters 12–14.



§8.02 Defining “Estate” and “Future Interest”
A present estate (sometimes called a possessory estate or just abbreviated

as estate) is a legal interest that entitles its owner to the immediate
possession of real or personal property. For example, if A owns a present
estate in the farm known as Greenacre, he may now reside on Greenacre,
cultivate its fields, harvest its crops, exclude other persons, and otherwise use
the land. A does not “own” the land that comprises Greenacre. Rather, A
owns an estate “in” Greenacre. The cluster of legal rights that constitute A's
estate is seen as conceptually different from the land.

What if B now has a legal right to take possession of Greenacre in the
future (e.g., “five years from now” or “upon A's death”)? B does not hold a
present estate because he is not entitled to immediate possession. Instead, his
right is classified as a future interest. A future interest is a non-possessory
interest that will or may become a present estate in the future.

The universe of estates and future interests concerns only the basic rights
and duties of an owner in relationship to other private persons. It does not
address the separate subject of land use regulation: the rights and duties
between an owner and the state in relation to land (see Chapters 36–40).



§8.03 Property Law in Feudal England

[A] The Feudal Foundation
The English property law system may be traced backward in time to a

single defining event: the Norman Conquest of 1066.1 William the
Conqueror became the King of England after leading his invading Norman
army to victory over the ruling Saxons at the Battle of Hastings. However, as
one historian observed, “[f]or nearly twenty years after the Battle of
Hastings, the chances were against survival of the Anglo-Norman
monarchy.”2 William's reign was threatened by continued domestic rebellion
and by the risk of foreign invasion. How could a small group of Normans
occupy and defend the whole of England? William met this challenge by
creating a complex military and governmental organization resting on
principles of feudal tenure borrowed from Europe.

The heart of the new feudal system was a huge redistribution of land under
terms imposed by the crown. William, as king, was quickly deemed to
“own” all land in England. The Saxon nobles who had opposed William
forfeited their lands to him; and other landowners—more or less voluntarily
—ceded ownership to William. Over time, William transferred control over
large tracts of land to approximately 1,500 supporters known as tenants in
chief, in return for military service and other carefully-defined duties that
were seen as a burden on the land itself. The results of this land
redistribution were chronicled in the Domesday Book of 1086, which
catalogued the landholdings of each tenant in chief.

The relationship between William and his tenants in chief was not a
commercial, arms-length one, as is found in a modern sale of land. Rather,
the feudal relationship between a lord and his vassal was intensely personal.
In an elaborate ceremony known as homage, the vassal knelt and swore
personal allegiance to the lord, creating mutual obligations of loyalty and
support. Thus, when William, as lord, granted land to his tenants in chief, as
vassals, they were considered to “hold” the land “of” the king. The tenants in
chief did not “own” land in the modern sense. Rather, they essentially had
the right to use, possess, and enjoy the land, but on the king's behalf.
Initially, William granted land only for the lifetime of the tenant in chief.



When the holder died, William might regrant the land to the holder's eldest
son as a favor, but had no obligation to do so. In a sense, the tenant in chief
was more akin to a well-trusted provincial governor than to a contemporary
landowner.

The relationship between William and his tenants in chief became the
basic model for landholding arrangements throughout feudal England.
Through a process called subinfeudation, the tenants in chief created similar
arrangements with their own vassals, who in turn created similar
relationships with others, and so forth.

[B] Feudal Tenures

[1] Free Tenure and Unfree Tenure
Over time, feudal England recognized two categories of landholdings: free

tenures and unfree tenures. The free tenures could be held only by the upper
classes, essentially nobles and gentry, whose dignity and social position were
incompatible with physical labor. The unfree tenures were held by the
peasants or villeins who actually worked on the land. The king's courts
protected only the rights of tenants holding free tenures, and thus set the
stage for the later development of the common law of property.

The free tenures—based on the relationship between William and his
tenants in chief—were by far the most important category. All of these
tenures shared a common core: each tenant owed the lord both service and
incidents. And the obligation to provide service and incidents was considered
to be attached to the land, thereby binding the tenant's successors in
perpetuity.

[2] Services
Four free tenures were recognized in feudal England, each characterized

by the type of service the tenant owed to the lord. The Normans had four
basic needs: “safety, subsistence, salvation, and splendor.”3 Each need was
met by a different type of tenure.

Knight service was the most honorable (and initially the most important)
form of tenure. Most of the tenants in chief held their lands in knight service,
which required them to provide a specified number of fully equipped knights
to the king for 40 days of military service each year.



Socage tenure addressed the subsistence element. It required the tenant to
periodically furnish to his lord a specified money payment (e.g., 20 pence), a
fixed quantity of a particular agricultural product (e.g., 20 hens), or a defined
labor (e.g., plowing a field two days each week).

Frankalmoign tenure involved a grant of land to a priest, church, or other
religious body, accompanied by the service of praying for the grantor's
salvation.

Finally, serjeanty tenure usually required the tenant to perform ceremonial
or personal services to the king.

[3] Incidents

[a] Incidents During the Tenant's Lifetime
In addition to service, each free tenant owed the lord various other

obligations, together called the incidents of tenure. Like service, the
incidents were considered to burden the land. Four incidents existed during
the tenant's lifetime:

(1) homage (the ceremony by which the tenant became a vassal);
(2) fealty (the oath by which the tenant promised to be loyal to the lord);
(3) aids (the tenant's duty to provide financial support to the lord on

specified occasions, e.g., ransoming the lord from imprisonment); and
(4) forfeiture (the return of the land to the lord if the tenant was disloyal

or failed to perform the required service).

[b] Incidents at Tenant's Death
At the tenant's death, four other incidents might arise: escheat, relief,

wardship, and marriage. Over time, these incidents became far more valuable
than the tenurial service or the lifetime incidents, and this development in
turn influenced the law's evolution.

Suppose tenant in chief A held land of the king in knight service. If A died
without heirs, the land would return or escheat to the king, who could then
grant it anew to another noble. Modern law recognizes the same basic
concept; if a person dies intestate without heirs today, her property escheats
to the state.4

Alternatively, suppose that A was survived by two grown sons, B and C.



Although initially the king could regrant the land to whomever he pleased in
this situation, over time the custom arose—later converted into an obligation
—that the land would pass to the tenant's eldest son.5 However, the heir was
required to pay the king a fixed sum, called a relief, to obtain the land. The
modern counterpart to the relief is the inheritance tax.

Wardship and marriage, the two remaining incidents, applied only to
knight service and serjeanty tenure. Suppose A died leaving D, a five-year-
old boy, as his only heir. The incident of wardship allowed the king, as
overlord, to have possession of A's lands until D reached the age of 21;
during this period, the king was entitled to the rents and profits from the
land. The incident of marriage allowed the lord to sell the right to marry the
heir. D, the minor heir, could refuse the marriage, but was then required to
pay the lord a substantial fine.

[C] Subinfeudation and the Feudal Pyramid
Each tenant holding “of” a lord could create subtenures through a process

called subinfeudation. Over time, this produced a complex pyramid of
landholding arrangements that evolved into the Anglo-American system of
estates in land.

Suppose again that tenant in chief A holds of the king in knight service the
modern equivalent of 50,000 acres of land; A is required to provide five
equipped knights for the king. A might grant the use of 5,000 acres to K, one
of his knights, in knight service; K would be required to provide one knight
to A, and would also owe to A the feudal incidents. K, in turn, might
subinfeudate 1,000 acres to F in socage tenure, receiving in return the fixed
sum of 1,000 pence per year and feudal incidents. The result is a chain of
feudal relationships among the king, A (tenant in chief), K (called a mesne
lord), and F (called a tenant in demesne). Each occupies a particular niche or
status in the feudal pyramid. K, for example, owes service and incidents to
A, but receives them from F.

As a result of subinfeudation, one parcel of land could simultaneously be
the subject of many different tenures. F's 1,000-acre parcel, for example, is
burdened by two tenures in knight service and one socage tenure. Thus, in
effect, multiple persons could “own” property rights in the same land at the
same time. Under this example, F holds the right to present possession of the
1,000-acre tract. Yet K, A, and the king all hold rights in the same tract that



may give them possession in the future. For instance, if F dies without heirs,
the land will escheat to K.

[D] Evolution of the Estates in Land System

[1] Problems Produced by Subinfeudation
Over time, the feudal tenures withered away under the pressure of social

and economic changes, to be replaced by the modern estates in land. The
transformation was initially sparked by a decline in the value of the feudal
services. As changes in the technology of warfare rendered knights obsolete,
knight service became irrelevant. Further, as inflation eroded the purchasing
power of money, the socage tenures which required fixed monetary
payments lost most of their value. However, because the value of land rose
with the prevailing inflation, the feudal incidents that were tied to the
possession of land—forfeiture, escheat, marriage, and wardship—retained
their value.

As incidents became far more valuable than services, subinfeudation
increasingly undercut the rights of the lords. Suppose that F is about to die
without heirs, and realizes that his land will then escheat to his lord, K. Due
to inflation, the fixed rent of 1,000 pence has minimal value; assume that the
reasonable rental value of the land is 10,000 pence annually. F might
altruistically subinfeudate to B, a worthy but poor young farmer, in socage
tenure for 10 pence per year. When F dies, the land does not escheat to K.
Rather, K is entitled to the service due from F (1,000 pence per year) and
succeeds to F's rights against B (10 pence per year). But the worth of this
service to K is comparatively small. K loses the opportunity to receive the
current rental value, 10,000 pence, because F has circumvented the incident
of escheat. In this manner, tenants like F used subinfeudation to avoid the
valuable incidents of escheat, marriage, and wardship.

[2] Statute Quia Emptores
The lords responded in 1290 with the enactment of the Statute Quia

Emptores,6 which abolished subinfeudation, and thus, in the short run,
shored up the feudal system. Yet in the long run Quia Emptores ensured the
disintegration of the system for two reasons. First, Quia Emptores greatly
simplified landholding arrangements. No new tenures could be created and
the existing tenures slowly disappeared with escheat or forfeiture. Over time,



the middle layers of the feudal pyramid vanished, until most tenants in
possession of land held directly of the king. Second, in exchange for banning
subinfeudation, the lords allowed each free tenant to substitute another tenant
in his stead without securing the lord's approval. In effect, a tenant could
freely alienate his interest in land. No longer would each tenant and lord be
bound together in the personal obligations of loyalty and support that
characterized the early feudal system. Instead, the relationship between
tenant and lord was increasingly viewed in economic terms.

[3] From Tenures to Estates
With the principle of free alienation firmly established by Quia Emptores,

it became possible to transfer—and thus create—different forms of land
ownership known as estates. Each free person occupied a niche or status in
the feudal pyramid; as feudalism waned, the related term estate was used to
describe these new forms of landholdings. The estate system was built on the
basic feudal contours. Multiple persons could hold interests in the same land
at the same time. One person could hold the right to immediate possession of
land, while others could hold a right to acquire possession in the future.

Over time, the king's courts recognized and protected three basic freehold
estates—the life estate, the fee tail, and the fee simple (see §9.05). In a sense,
each estate was an echo of the feudal past. The life estate endured for the life
of a specific person or persons, like the original grants of William the
Conqueror. The fee tail endured from generation to generation as long as the
bloodline of the original holder continued; like William's later grants, it
expired if a holder died without closely-related heirs. Finally, as the logical
consequence of Quia Emptores, the fee simple was freely transferable and
endured literally forever; it escheated to the king only if the holder died
without any heirs.

Even as these new estates developed, an intricate network of future
interests arose (see §12.04). By definition, if an owner holding fee simple
transferred a lesser estate, such as the life estate or the fee tail, one or more
future interests were created.



§8.04 Property Law in Post-Feudal England

[A] New Economic and Social Conditions
Between 1500 and 1700, evolving economic and social conditions opened

a new chapter in the development of English property law. Agriculture
shifted from subsistence crops to farming for national and foreign markets,
as innovative techniques enhanced production and transportation facilities
improved. With increased demand for manufactured woolen goods, sheep-
raising efforts expanded. In turn, as ownership of land became more
profitable, new tensions arose that shaped the law's future evolution.

Two themes dominated the era. One was the demise of feudalism. Over
the kings' stubborn objections, the remaining feudal remnants were slowly
swept away by a rising tide of private property law centered on estates in
land. The other, somewhat overlapping theme, was an epic battle to
determine the future course of the new estates in land system. Would it tilt
toward protecting the autonomy of existing landowners to transfer their lands
on whatever terms they chose? Or would it tilt toward restricting such rights
in order to ensure that land was freely alienable, as the newly-wealthy
commercial interests desired?

[B] The Demise of Feudalism
Feudalism was an anachronism in England long before 1500. In particular,

landowners resented the burdensome feudal incidents—which were by now
usually owed directly to the king—just as modern landowners dislike
taxation. Beginning in the 1300s, landowners sought to avoid the incidents
through a creative technique known as the use. O, an owner, could convey
his land to T, a trusted person, for the use or benefit of B, a relative or friend
of O. This arrangement deprived the lord of the incidents that would
otherwise arise on O's death; and B could enforce T's obligation in chancery
court. In 1535, King Henry VIII was able to protect his revenues by
abolishing the use through the famous Statute of Uses,7 a temporary reprieve
for the feudal system.

Yet almost immediately, the collapse of feudalism continued. An initial
step was the enactment of the Statute of Wills8 in 1540. Under prior law, an



estate in land could not be devised; if a tenant died without an heir, it
escheated to the lord. The Statute of Wills permitted the tenant to devise his
rights, thus narrowing the incident of escheat.

In 1660, the Statute of Tenures9 effectively ended feudalism. It abolished
the feudal incidents of aids, homage, marriage, relief, and wardship, and
converted all lingering knight service tenures into socage tenures. After
1660, if O, an English landowner, held fee simple, he could be said to hold
the modern equivalent of full ownership. Certainly, the concept of tenure
remained in theory; O was still deemed to “hold” “of” someone else, not to
“own” land directly. But with the demise of the feudal incidents, tenure had
no practical significance other than the residual incident of escheat if O both
died without heirs and failed to devise his estate.

[C] The Battle between Autonomy and Free
Alienation

[1] The Basic Tension
As feudalism waned, a second epic struggle developed: would the

emerging property law system favor owner autonomy or free alienation? The
basic battle lines were drawn between large landowners, on the one hand,
and newly-wealthy trading and commercial interests, on the other.

Large landowners sought unfettered autonomy to transfer their rights on
whatever terms they deemed appropriate, regardless of the impact on society
in general. In an era when land was the principal form of wealth, these
owners wished to control the disposition of their property long after their
deaths in order to protect the economic, political, and social power of
successive family generations. For example, suppose O devises Redacre, a
large farm, “to my elder son G and his heirs, on condition that Redacre is
always used for growing turnips, and if not so used, then to my younger son
H and his heirs.” G holds a special form of fee simple called fee simple
subject to an executory limitation, while H owns a future interest called an
executory interest; if G or any of G's successors ceases using Redacre for
growing turnips, then H or his successor acquires fee simple absolute in
Redacre. From O's perspective, the restriction makes sense; it encourages G
and his successors to continue the currently desirable use of growing turnips
on Redacre, which will provide income for their support without risking the



family wealth in speculative ventures.
The trading and commercial forces, on the other hand, tended to view land

as an economic investment. They argued that land should be freely
transferable or alienable (like iron, fish, timber, and other commodities) to
maximize its profitability. Accordingly, this group opposed future interests
that tended to restrict the free transfer of rights in land. Consider again the
farming restriction that O imposed on Redacre in the hypothetical above.
Suppose that 100 years after O's death, raising turnips on Redacre no longer
makes economic sense; the land is more valuable for other uses (e.g., as a
factory site). Yet G's successor M is effectively locked into the low-value use
of turnip farming. M cannot sell the land to an investor seeking a factory site;
nor can M mortgage it in order to develop a factory on the land. Why?
Because any buyer or lender would lose all rights once the turnip growing
use terminated. If all English land could be burdened with similar
restrictions, national economic development would be impaired.

[2] A Swinging Pendulum
The evolution of English property law between 1500 and 1700 can be

broadly described as a pendulum swinging first toward owner autonomy and
then back toward free alienability.

The period began with an explosion in future interests. In 1472, the
decision in Taltarum's Case10 ended the practical effectiveness of the fee tail
by allowing a collusive lawsuit to end the entail. As a result, the landed
gentry increasingly turned to various types of future interests—particularly
contingent remainders held by transferees—to control future inheritances.
During the early 1500s, courts expanded the types of remainders that could
be created in real property.

This trend accelerated with the enactment of the Statute of Uses11 in 1535,
which similarly enlarged the categories of permissible interests in land. It
permitted the creation of a second major type of contingent future interest
that could be held by transferees: the executory interest. It also allowed the
creation of trusts, and thus authorized a new layer of future interests in
equity. Finally, the Statute of Wills12 in 1540 allowed owners to transfer
rights in property by devise. This provided an efficient vehicle for creating
the broad range of future interests that was now authorized.

The swing of the pendulum back toward free alienability is symbolized by



a series of common law restrictions that progressively curtailed future
interests, such as the Rule in Shelley's Case13 (1581) (see §14.13) and the
Rule Against Perpetuities (see §§14.10, 14.11), which effectively began with
the Duke of Norfolk's Case14 (1681).

[D] The New Estates in Land System
By 1700, the English common law of property was relatively settled.

Almost all of this body of law dealt with estates in land and their
accompanying future interests. Little or no attention was devoted to areas
that today form major components of modern property law, such as sales,
financing, and public land use restrictions. Rather, the common law was
primarily concerned with classifying different estates and interests held by
private owners, and describing the legal effects that flowed from these
classifications.

As the product of over 600 years of legal evolution since the Norman
Conquest, the estates in land system was extraordinarily complex. A few of
its components were meaningless relics of feudalism. Others were products
of the struggle against feudalism. Still other aspects were compromises
forged in the tug of war between supporters of owner autonomy and
advocates of free alienabilility.



§8.05 Estates in Land in the Early United
States

[A] The “Reception” of English Property Law
Independence confronted our new nation with a dilemma: should we

follow traditional English property law or create a uniquely American
property law system? In the short run, necessity compelled the states to
continue the use of relatively familiar English common law, which had been
employed during the colonial era, despite the prevailing revolutionary
antipathy toward the crown. This process is called the reception of English
common law.

Thus, the states largely adopted the English principles governing estates in
land and future interests. The feudal relic of tenure, however, was rejected.
The Revolution was seen as severing all ties between American landowners
and the king, including the traditional (although already irrelevant) notion of
tenure. Although some states viewed themselves as successors to the crown,
most states abolished tenure. In addition, other factors narrowed the
influence of the English system.15

[B] Simplification Due to Lack of Legal Resources
As a practical matter, the states were able to implement only a simplified

version of English property law due to a lack of legal resources. English-
trained lawyers were quite rare; most American lawyers and judges had
learned the law through a combination of self-education and apprenticeship.
Also, English law books were relatively scarce in America. Blackstone's
eminently readable—but oversimplified—Commentaries on the Laws of
England became the standard legal treatise, perhaps even more popular in the
United States than in England. Accordingly, much of the complexity and
nuance that characterized the English system was lost in the transplantation
process.

[C] Express Exception for Local American
Conditions



In embracing the common law, each state added a major exception:
English principles would apply only to the extent consistent with local
American conditions. In terms of property law, one fundamental difference
between England and the new United States was geography. Most of the
English land surface was devoted to agricultural use, and its property law
system was accordingly attuned to a mature agrarian economy. Applying
English rules to the vast, unowned wilderness of the United States often
made little sense. For example, in England the holder of a life estate had only
a limited right to cut timber due to the shortage of remaining forest. This rule
was unnecessary (and indeed, counterproductive) in the United States, where
the vast forests were considered the equivalent of weeds—obstacles to
agricultural development.

[D] Little Demand for English Complexities
The surplus of “unowned” American land meant that much of the English

system was irrelevant. The key feature of the system was that multiple
persons could own simultaneous interests in the same property. There was
little demand for this multilayered structure in the United States, where fee
simple absolute land was abundant but labor was scarce. Why should citizen
C hold land as a mere life tenant or tenant for years when fee simple land
was freely available in the West?

[E] Democratic Concerns
Finally, certain feudal aspects of English property law were rejected

outright as inconsistent with the goals of American democracy. For example,
the states rejected the English rule of primogeniture, which restricted
inheritance to the eldest son, as inconsistent with social equality. States
similarly abolished the estate in fee tail—which allowed an owner to
transmit property through generations of descendants without any sale to
third parties—due to the fear of creating a landed aristocracy that would
dominate American political life.



§8.06 Trends in Modern Law Governing
Estates in Land

[A] The Victory of Fee Simple Absolute
The modern law governing estates in land is a jigsaw puzzle consisting of

both new and archaic pieces. Developments in the United States have eroded
away much of the elaborate English system in favor of fee simple absolute,
the most basic estate. Because of changing cultural attitudes, freehold estates
other than fee simple absolute are rarely created today. Moreover,
contemporary legislatures and courts are typically hostile toward such other
estates for two reasons. First, the future interests that accompany other
estates tend to limit the free alienation of property, anathema in a society that
increasingly views land as a commodity. Second, there is a clear movement
toward disregarding “dead hand” control of land, in favor of protecting the
good faith expectations of living property owners.

Today, virtually all land in the United States is held in fee simple absolute,
unencumbered by any future interests. The law governing the fee simple
absolute is relatively straightforward. Accordingly, the importance of estates
in land as a discrete area of property law is slowly declining. Many of the
traditional freehold estates in land—and the intricate future interests that
accompanied them—are now increasingly obsolete (see Chapter 9). Yet
remnants of the common law complexity linger, causing confusion to judges,
attorneys, and law students alike.

[B] Developments in Communal Ownership
Communal ownership was a central feature of English property law.

Multiple persons could share a concurrent estate in land, each having an
equal right to possession and enjoyment of the entire parcel. American states
largely adopted the English system of concurrent estates. Two of these
estates—the tenancy in common and the joint tenancy—remain in
widespread use today with only minor modifications from their common law
ancestors, particularly as vehicles for owning family property (see Chapter
10). Beginning in the 1960s, the rise of condominium development produced
an explosion in the use of concurrent estates among non-family members,



which continues today.

[C] Toward Gender Equality in Marital Property
Ownership

The modern law governing marital property largely ignores the traditional
English common law approach (see Chapter 11). Driven by feudal principles,
the English system was premised on gender inequality; it vested virtually
total control over family property in the husband. Modern American law has
steadily moved toward gender equality.
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§9.01 A Byzantine System
American property law has long been dominated by a byzantine system of

estates in land. Precise, elaborate, and sometimes arbitrary rules are used to
classify estates and future interests into various categories. For decades, the
study of property law was almost exclusively devoted toward mastering this
system of classification. Yet this complex system is increasingly irrelevant.
Virtually all land sales transactions today involve only fee simple absolute,
the most basic estate. The other historic estates and future interests discussed
in this chapter are rarely if ever created in land. In addition, statutes in many
states have greatly simplified the subject.

Modern law recognizes only certain types of estates that are equated with
“ownership,” traditionally called freehold estates.1 Accordingly, if the
language of a deed, trust, or will creates a freehold estate, it will be deemed
to be one of the following:

(1) fee simple absolute (often abbreviated as “fee simple”) (see §9.05[B]);
(2) fee simple determinable (see §9.06[C][2]);
(3) fee simple subject to a condition subsequent (see §9.06[C][3]);
(4) fee simple subject to an executory limitation (see §9.06[C][4]);
(5) life estate absolute (usually abbreviated as “life estate”) (see

§9.05[D]);
(6) some form of defeasible life estate (see §9.06[C][5]); or
(7) fee tail (see §9.05[C]).



§9.02 Creation of Estates
Estates and their accompanying future interests originate in two main

sources: deeds (see Chapter 23) and wills (see Chapter 28). Certainly, estates
and future interests can arise from a trust (see Chapter 28), but inevitably
either a deed (if an inter vivos trust) or a will (if a testamentary trust) is
employed to transfer the property into the trust. Similarly, estates and future
interests that already exist may be transferred (but not created) through
intestate succession.

Suppose that O holds fee simple absolute—the largest estate recognized
by law—in Brownacre; he wants to create a present estate in P for the
duration of P's life and a future interest in Q that matures into a present estate
when P dies. O could accomplish this goal by executing a deed that
immediately conveys Brownacre “to P for life, and then to Q and his heirs.”
Or O might execute a will that (effective upon O's death) devises Brownacre
“to P for life, and then to Q and his heirs.”



§9.03 Classifying Estates
The central challenge that estates present is classification. English

common law developed a number of specific types of estates, together with
an intricate system for determining which language in a deed, trust, or will
created each type. American law inherited and somewhat modified this
system. Thus, our law is preoccupied with rules designed to determine the
precise name of a particular estate. Which legal pigeonhole does particular
language fit into? Once the type of estate is identified, it is usually simple to
determine the resulting rights and duties of the affected parties.

Three main variables are used in classifying an estate: (1) is it freehold or
nonfreehold?, (2) is it absolute or defeasible?, and (3) is it legal or equitable?
Depending on the answer to each of these inquiries, additional variables may
become important.



§9.04 Estates: Freehold or Nonfreehold?
The law traditionally recognized six basic types of estates: three freehold

estates (fee simple, fee tail, and life estate) and three2 nonfreehold estates
(term of years tenancy, periodic tenancy, and tenancy at will). Modern law
generally retains this system, although some of these estates are rare or
obsolete. There appears to be a judicial consensus that no new estates may be
created; thus, any language creating an estate will be interpreted to mean one
of the traditional types. The basic permissible estates are shown on Table 1
below.

The freehold/nonfreehold distinction was a product of English feudalism.
Freehold estates were held by the powerful: the nobles, gentlefolk, and
others with a niche on the feudal pyramid. In early England, such estates
could be created only through an intricate ceremony (feoffment with livery of
seisin), which was performed on the land to be transferred. The holder of
such an estate was said to have an almost mystical form of possession known
as seisin. He was benefited by the social, political, and economic facets of
the feudal pyramid and obligated to perform feudal duties to a superior. In
contrast, nonfreehold estates were held by the powerless—common people
who typically farmed the land. A nonfreehold estate could be created
informally by agreement; its holder did not have seisin and owed no feudal
duties.

Table 1: Present Estates



Modern law still reflects the freehold/nonfreehold split, even though its
feudal rationale ended long ago. Perhaps predictably, the branch of English
law governing freehold estates evolved quite differently from that relating to
nonfreehold estates. Today we view freehold estates as forms of “owning”
land, while nonfreehold estates are merely seen as forms of “leasing” land.
The balance of this chapter covers freehold estates; nonfreehold estates are
discussed in Chapter 15.



§9.05 Basic Categories of Freehold Estates

[A] Duration of Estates
The technical distinction between the three basic freehold estates is

premised on duration. For example, the duration of the fee simple is
potentially infinite, while the life estate lasts only for the lifetime of a
particular person.

Each type of estate creates different rights and duties in its holder. The fee
simple absolute stands alone as the largest “bundle” of permissible property
rights, unencumbered by any future interest. By definition, all other freehold
estates are accompanied by a future interest in another person, and the rights
of the estate owner are accordingly diminished. Thus, if A holds only a life
estate in Greenacre, someone else must hold the right to possession of
Greenacre after A's death. A's rights over Greenacre are limited by this future
interest. For example, A cannot destroy the productive apple orchard on
Greenacre because this would permanently interfere with future enjoyment
of the property and thus constitute waste (see §9.09).

[B] Fee Simple

[1] Characteristics
Fee simple roughly corresponds to the layperson's understanding of

“ownership.” The most common type of fee simple—called fee simple
absolute—is the largest aggregation of property rights recognized under
American law. It is also—by far—the most common estate utilized for
ownership of land. Over 99% of all privately-owned land in the United
States is held in fee simple absolute.3 If you “own” a home, farm, or other
real property, your estate is almost certainly fee simple absolute.

Technically, fee simple is a freehold estate whose duration is potentially
infinite.4 Thus, if O holds this estate it may endure forever. It does not end if
O conveys it to another person; nor does it end if O dies. Rather, it endures
over time, being transferred in multiple transactions by wills, deeds, or
intestate succession to perhaps an infinite number of new owners.

Despite the conventional definition, the risk that a fee simple absolute



might end is more theoretical than real. In theory at least, this estate might be
terminated by escheat. Suppose O dies without leaving a will (in other
words, “intestate”) and leaves no legal heirs who are entitled to his property
under the rules governing intestate succession. Under these circumstances,
his fee simple absolute is transferred to the state by operation of law, a
process called escheat. In a few states, escheat is seen as ending a fee simple
absolute and other estates. In most states, however, the escheat process
simply transfers a continuing estate to the state as another new owner.

[2] Creation
Under the common law approach, a fee simple estate could be conveyed

only if a precise legal formula was used. In large part, this result reflected the
law's early preference for the life estate. Unless the correct wording was
employed to convey a fee simple or fee tail, the resulting estate would be
considered a life estate.5

If O held fee simple in Greenacre, he could convey his estate to A by
using a formula that included the phrase: “to A and his heirs.” The words “to
A” are termed words of purchase; they identify the person who now owns
the estate. The words “and his heirs” are called words of limitation. They
serve only to signal the type of estate A receives, here fee simple absolute,
and do not create any property rights in anyone else. Thus, if A has three
children (B, C, and D) at the time of O's conveyance, the children have no
interest at all in Greenacre despite use of the phrase “and his heirs.” A can
convey or devise his rights in Greenacre to anyone and exercise all of his
other rights concerning the property regardless of the wishes of B, C, and D.

In contrast, modern American law assumes that an owner normally intends
to convey the entire estate rather than a lesser estate. This produces a
constructional preference for the fee simple. Suppose O holds fee simple
absolute in Greenacre, and executes a conveyance to A. Unless O uses
language that clearly evidences his intent to create a lesser estate, his
conveyance will be construed as transferring fee simple absolute to A. For
example, if O grants Greenacre “to A” today, A receives fee simple absolute.
It is no longer necessary for O to add the traditional verbiage “and his
heirs.”6

This fee simple preference mirrors several concerns. First, most grantors
both hold fee simple absolute and intend to transfer their entire estate.



Construing ambiguous language in a deed or will as transferring fee simple
absolute implements this intent and respects the autonomy of the grantor.
Second, the fee simple preference serves the interrelated goals of
marketability and efficiency.

[3] Rights and Duties of Estate Owner
Fee simple absolute provides an owner with the maximum quantum of

rights recognized under American law. Suppose H, an unmarried man, owns
fee simple absolute in Greenacre, consisting of ten acres of apple orchards.
By definition, no one has a future interest in the property, and thus H owes
no duties to other interest holders. Nonetheless, like all property rights, H's
rights are affected by various utilitarian restrictions imposed to benefit
society as a whole. As one court commented, “[a] man's right in his real
property of course is not absolute.”7 What are H's basic rights?

First, H is entitled to the use of Greenacre forever. Accordingly, he may
harvest the apples or allow them to rot; he may nurture the trees or chop
them all down. No private person has the right to challenge this conduct. Of
course, H's right is not absolute, for government might regulate the manner
in which H uses the land (see Chapters 36–40). While H could chop the trees
down, he might not be able to burn them down; states often regulate open
burning on private land to protect nearby properties against fire danger.
Similarly, the smoke produced by H's fire might drift across adjacent land
owned by N, a neighboring owner; if this smoke unreasonably interferes with
N's use and enjoyment of his property, N could successfully sue H on a
private nuisance theory (see Chapter 29). But absent such unusual
circumstances, H is relatively free to use Greenacre as he wishes simply
because he owns all of the private property rights in the metaphorical
“bundle of rights” that represents title.

Second, H is entitled to sole possession of Greenacre, which generally
allows him to exclude all other persons from the land (see Chapter 30).
Suppose T, a hungry stranger, wishes to enter Greenacre to obtain an apple;
H may legally prevent T's entry. If T enters without H's consent, T is liable to
H in damages for trespass and might also face criminal trespass charges. Yet
the right to exclude is not absolute. A wide range of nonpermissive entries is
sanctioned by the law (e.g., police officers may enter in pursuit of a fugitive).
In the celebrated State v. Shack8 decision, the New Jersey Supreme Court



extended this principle by holding that employees of publicly-funded health
and legal services organizations could enter a farm to meet with workers
living there despite the vehement protests of the employer-owner.

Finally, H may transfer his rights in Greenacre. During his lifetime, H may
convey his estate by deed to whoever he wishes; alternatively, H may devise
his rights by will to the devisees of his choice. In either case, H can opt to
transfer either all or part of his estate. For example, H could grant a life
estate to his sister S, retaining a reversion.9 Even H's right to transfer,
however, is somewhat restricted. A variety of doctrines limit the types of
future interests that H can create; other rules curtail restraints on alienation
and similar conditions that H may impose on his successors.

[C] Fee Tail

[1] Characteristics
The fee tail10 is a largely-obsolete freehold estate whose duration was

measured by the lives of the lineal descendants of a designated person.11 For
example, if O granted Greenacre “to A and the heirs of his body,” this
language created an estate that would endure as long as A's bloodline
continued. Assume A had only one child, B, who in turn had only one child,
C. Upon A's death, B automatically received the right to possession of
Greenacre; upon B's death, the right to possession passed in turn to C. This
cycle continued until the family line expired.12

Today the fee tail is virtually extinct in the United States. Yet fee tail
remains a subject of academic interest, principally because the reasons for its
rejection help explain the foundational principles of American property law.

[2] Creation
Why create a fee tail? Early English landowners wanted the ability to

ensure that their land would be passed on to successive generations of their
descendants, and thus remain within the family. In feudal England,
ownership of land was central to both social identity and personal wealth. If
a landowner could limit the alienability of family lands over the long term,
he could safeguard the prestige and honor of his descendants. Suppose L
owned fee simple absolute in Redacre. If L were about to die, he could of
course convey fee simple absolute to his son M. What if M proved an



incompetent manager and was forced to convey Redacre to his creditors? Or,
even worse, what if M fell into a drunken stupor and gambled Redacre
away? Landowners like L sought a method to prevent incompetent or
dissipated descendants from alienating the family lands.

The fee tail was born in 1285 with the enactment of the statute De Donis
Conditionalibus.13 Under this statute, lands could be restricted so that they
would pass only to lineal descendants of the first taker. Eventually,
specialized forms of fee tail emerged, including fee tail male (limited to male
lineal descendants) and fee tail special (limited to lineal descendants from a
particular wife). If a landowner like L conveyed fee tail in Redacre to M
(e.g., “to M and the heirs of his body”), M could not endanger future
generations by transferring fee simple. At most, M could transfer the right to
use Redacre during his lifetime; upon M's death, his eldest child would
automatically be entitled to possession of the land.

Over the ensuing centuries, English land was increasingly “entailed,” that
is, held in fee tail. Indeed, the entailed family manor became a stock feature
in English novels,14 until the estate was formally abolished there in 1925.
But long before then, fee tail owners were able to circumvent the entail
through either of two ingenious and complex procedures, the common
recovery (a collusive lawsuit that allowed the successful fee tail holder to
convey fee simple)15 and the fine.

[3] Accompanying Future Interests
Suppose O conveyed Greenacre “to A and the heirs of his body.” By

definition, two future interests arose: (a) one in the lineal descendants of A
for as long as A's bloodline continued; and (b) one in O that would become
possessory when A's bloodline ended. A's living lineal descendants (and
prospective future descendants) all received a remainder. Thus, for example,
if A had one living son, S, when O's conveyance became effective, S
received a vested remainder in fee tail. But if A had no living children at the
time, his unborn, potential descendants would hold a mere contingent
remainder in fee tail.

A separate future interest became possessory when the fee tail ended, here
when A's bloodline expired. The classification of this interest turned on who
acquired it when the fee tail was first created. The future interest was a
reversion (see §13.02[A]) if it was created in the transferor. Suppose O



conveyed Greenacre “to A and the heirs of his body”; O retained a reversion
by operation of law simply because he conveyed less than his entire estate. If
O later conveyed his reversion to his daughter D or another successor, it
would still be considered a reversion.

On the other hand, if O conveyed the property “to A and the heirs of his
body, and then to B and her heirs,” O transferred all of his rights. Because
ultimate future interest was held by B, who received it in the same
conveyance that created the fee tail itself, B's future interest was considered a
remainder (see §14.03).

[4] Rights and Duties of Estate Owner
The rights of a fee tail owner were quite restricted when compared to

those of the fee simple owner. The holder of fee tail was entitled to the use
and enjoyment of the land involved, but not to the extreme of committing
waste (see §9.09). For example, if A held fee tail in Greenacre, A could
harvest the apples from its orchards or allow them to rot, like a fee simple
owner. But—unlike the fee simple owner—A could not chop down the trees
because this would unreasonably interfere with the ability of future interest
holders to enjoy their rights.

More importantly, the fee tail owner had only a limited right of transfer.
Because the owner's possessory right ended at death, it could not be devised
or inherited. At most, the owner could convey the right to possess the
property during his lifetime. Thus, if A (trying to settle his gambling debts)
purported to convey Greenacre to B in fee simple in 1500, B received only
what A had—the right to possession of Greenacre until A died. If A died in
1501, B's rights ended and the possessory estate in Greenacre automatically
passed to A's eldest son.

[5] The Demise of Fee Tail
The fee tail was largely abolished in the United States over 200 years ago.

The principal architect of this reform was Thomas Jefferson, who feared that
this estate would undermine democracy. He worried that fee tail would
contribute to the development of a hereditary aristocracy (akin to the hated
English aristocracy) that could control American political and social life.16

Jefferson's utopia was a nation of small landowners. Ownership of land
would empower each citizen with the self-sufficiency necessary to make



independent political decisions, free from the pressure of a landed employer,
creating a society founded on individual merit rather than ancestral status.
Jefferson spearheaded a successful effort to convince the Virginia legislature
to ban fee tail.

Eventually most other states also abolished fee tail.17 Jeffersonian
concerns played a role in this process,18 as did the traditional concern for
free alienation of land. Fee tail would limit the marketability of land, thus
impairing American economic development. Suppose O owned fee tail in
land suitable for a shipyard, but lacked the capital required to develop it. As
a practical matter, O could not sell the land for shipyard use, because a buyer
would receive only O's fee tail, which could end at any time; a prudent
investor was unwilling to take this risk. Similarly, O could not finance the
development of the shipyard with a loan secured by a mortgage on the land,
because the mortgage would end whenever O died. In short, land held in fee
tail was destined for economic limbo.

What happens if a modern grantor attempts to create fee tail? In almost
every state, this contingency is addressed by statute. The majority of states
interpret fee tail language as creating fee simple absolute in the first taker.
Thus, if O conveys Greenacre “to S and the heirs of his body,” S simply
receives fee simple absolute.19 A few states follow different views. In some,
the fee tail is preserved for one generation, and is then converted to fee
simple absolute in the issue of the first taker.20 In other states, fee tail
language creates a life estate in the first taker, followed by a vested
remainder in fee simple absolute in the first taker's issue.

[D] Life Estate

[1] Characteristics
The life estate is a freehold estate whose duration is measured by the lives

of one or more specified persons.21 For example, a grant “to B for B's life”
creates a life estate in B for as long as she lives. B, as the holder of the life
estate, is called the life tenant. Alternatively, the duration of the life estate
may be measured by the life of a person other than the grantee (e.g., “to B
for the life of C”); this is called a life estate pur autre vie.22 The life estate is
considered the smallest of the three freehold estates.

The life estate is most commonly encountered in the family gift. In the



nineteenth and early twentieth centuries, life estates typically involved either
the family home or the family farm. For example, suppose W owned a farm
in 1920 and wanted both to support her aged sister S and to ultimately give
the farm to W's grandchildren. W might devise a life estate in the farm to S,
followed by a remainder in W's grandchildren. For a variety of reasons,
creation of a legal life estate in land today is unwise and thus rare. The
modern life estate is an equitable estate, usually created to facilitate a family
gift in trust.

[2] Creation
After the Norman Conquest, the estates initially granted by the king to his

supporters were for life terms only. Later, the holder of a fee simple could
choose to create a life estate by using appropriate language in a deed or will.
Under the formalistic English common law, a fee simple or fee tail could be
created only by precise words of inheritance. Thus, any freehold estate
created without such words of inheritance was deemed to be a life estate. A
grant “to B,” for example, created only a life estate in B.

Reversing the common law approach, modern American law presumes
that every grant passes all of the grantor's estate, unless the grantor's contrary
intention is clearly indicated. As a result, ambiguous language in a
conveyance by a grantor holding fee simple (e.g., “to B”) is judicially
interpreted as transferring fee simple absolute.

An example is White v. Brown,23 where the Tennessee Supreme Court
construed a holographic will that provided: “I wish Evelyn White to have my
home to live in and not to be sold.”24 Concluding that this sentence did not
clearly state the intent of the testatrix, the court held that it devised a fee
simple estate. Thus, today the holder of a fee simple estate can create a life
estate only by using language that clearly reflects this intention (e.g., “to B
for life” or “to B for his lifetime”).25

Although life estates are usually created by an express grant or devise,
they can sometimes arise by operation of law. For example, at common law a
widow received “dower,” a specialized type of life estate in certain lands
owned by her deceased husband (see §11.02[D][1]); similarly, in some states
an attempt to create a fee tail will be construed as creating a life estate
instead.



[3] Accompanying Future Interests
By definition, whenever a life estate is created a future interest also arises.

If O, holding fee simple absolute in Greenacre, conveys “to A for life,” he
has granted A less than the sum of his property rights. O's resulting right to
possession of Greenacre upon A's death is termed a reversion (see
§13.02[A]). But if O creates this future interest in a third person (e.g., “to A
for life, and then to B and his heirs”), it is called a remainder (see §14.03).

[4] Rights and Duties of Estate Owner
The life tenant is entitled to the use and enjoyment of the land, including

any rents and profits it produces. But—like the fee tail owner—the life
tenant cannot commit waste (see §9.09). For example, if T has a life estate in
the apple orchard known as Greenacre, she is entitled to harvest the apples or
not to harvest them, as she chooses; but T cannot chop the trees down, for
this would be considered waste.

Similarly, a life tenant has a restricted right of transfer. A life tenant may
transfer what she has—possession of the land for the duration of the life
estate—but nothing more. Thus, while a life tenant in theory might lease,
mortgage, or even convey her interest, the land is bound by these transfers
only for so long as the life estate endures; accordingly, as a practical matter,
such transfers are difficult. Moreover, the normal life estate cannot be
inherited or devised. In the example above, T's life estate ends when she dies.
Suppose, however, that T holds a life estate pur autre vie, measured by the
life of U. If T dies before U, T's life estate continues and may be transferred
to others upon T's death.

The life tenant's right to sell her interest is often illusory because its value
is uncertain and speculative. T's life estate in Greenacre, for example, may be
virtually worthless (e.g., if T dies tomorrow) or quite valuable (e.g., if T lives
for 50 more years). An interesting issue arises when the life tenant wishes to
maximize the value of the interest by forcing a sale of the affected land over
the objections of the remainderman. Baker v. Weedon26 illustrates the
problem. There the 73-year-old plaintiff was a life tenant in a Mississippi
farm; the farm produced income of only $1,000 per year, too little for her to
live on. But fee simple absolute in the farm was valued at $168,500. If the
fee simple could be sold, and her life estate transferred to the sales proceeds,
she would earn enough interest to support herself (e.g., over $8,000 per year



assuming a 5% return). The remaindermen refused to join voluntarily in
selling the fee simple because they expected that future construction of a
nearby highway would double the land's value in a few years. Plaintiff
sought a judicial decree that would (a) order sale of the fee simple absolute
over the remaindermen's objections and (b) recognize her life estate in the
proceeds.27 Prior Mississippi decisions had authorized such judicial sale only
where necessary to preserve the estate, that is, if the property involved had
deteriorated to the point that its income would not pay for required taxes and
maintenance. But the Baker court embraced a new rule, holding that such a
sale would be proper if “necessary for the best interest of all the parties.”28

The case was remanded to allow plaintiff the opportunity to prove that an
immediate sale would serve the best interests of all.

Most states have enacted statutes in recent decades that expand judicial
power to order the sale or other transfer of fee simple in this situation. There
is quite a bit of state by state variation, but the most common approach
echoes the Baker standard: sale will be decreed if it is “expedient.”29

[5] Evaluating the Life Estate
Today the legal life estate in real property has been eclipsed by a more

effective tool—the trust (see Chapter 28). As Baker v. Weedon30 illustrates,
the legal life estate is relatively inflexible. Even if circumstances change
dramatically, the future interest holder may have veto power over any
alteration in the status quo. However, if an owner creates a life estate in trust
(an “equitable life estate”), the trustee holds legal title and can accordingly
take appropriate steps to protect all parties against changed circumstances,
including selling trust assets. England abolished the legal life estate in land
in 1925, and American states may ultimately follow this lead. In short, the
legal life estate in land is headed toward extinction.

The life estate is commonly used in connection with personal property
assets (e.g., stocks and bonds) held in trust. Thus, if O dies leaving a stock
portfolio valued at $5,000,000, his will might create a testamentary trust for
the benefit of his remaining family members. His wife W receives an
equitable life estate in the stock portfolio, while his children C and D receive
equitable vested remainders.31



§9.06 Freehold Estates: Absolute or
Defeasible?

[A] Basic Distinction
Each freehold estate is either absolute or defeasible. The distinction

between the two categories turns on the answer to a simple question: how
might the estate end?

Most estates are absolute, meaning that their duration is restricted only by
the standard limitation that defines that category of estate. For example, the
fee simple is defined as an estate that is potentially infinite, absent escheat.
Thus, if O conveys Blueacre “to S and his heirs,” S receives the standard
type of fee simple, one which is potentially infinite and which will end (if at
all) only by escheat; S owns fee simple absolute. Similarly, a life estate is
defined as an estate whose duration is measured by the life of a person or
persons. So if O conveys Greenacre “to D for life,” D owns a life estate
absolute. Its length—consistent with the basic definition—is measured by the
life of a person.32

On the other hand, a defeasible estate is subject to a special provision—
included in the language in the deed, trust, or will that creates the estate—
that may end the estate prematurely if a particular future event occurs.
Suppose O conveys Blueacre “to S and his heirs for so long as S refrains
from smoking a cigar.” S clearly owns a type of fee simple, yet it is clear that
his estate will end if he smokes a cigar, long before any possible escheat. S
holds a type of defeasible fee simple called fee simple determinable. Or O
might convey Greenacre “to D for life, but if D ever smokes cigars, then to E
and her heirs.” Here D owns a form of life estate, but one which may end
early; this is a fairly rare type of defeasible life estate, called a life estate
subject to an executory limitation. Here, the estates of S and D may end
prematurely, if either one smokes a cigar. Although the examples above
assume a contingent future event (that is, one uncertain to occur), a
defeasible estate will also be found where the stated event is virtually certain
to occur, e.g., “to X until it next snows in Alaska.”

The discussion of defeasible estates below focuses on the defeasible fee



simple because—although defeasible estates are becoming an endangered
species—the defeasible fee simple remains the most common type.

[B] Why Create Defeasible Estates?
Although widely used in the past, defeasible estates are rarely created

today. The defeasible estate was once commonly utilized in conveyances for
charitable purposes such as parks,33 schools,34 hospitals, orphanages, and the
like. It provided leverage to ensure that the donor's intent was followed even
after death. Suppose that D, holding fee simple absolute in Greenacre,
wished to encourage the creation of a hospital by donating land for the
hospital site. She could convey fee simple absolute in Greenacre to a non-
profit hospital corporation. But this might allow the corporation to operate a
hospital on the land for a few years, cease operations, and sell the land for
another purpose. D could avoid this risk by conveying only a defeasible
estate in Greenacre, such as “to Corporation for so long as Greenacre is used
as a hospital.” Under this granting language, if the hospital use ever ended,
the Corporation's estate also ended. Logically, this threatened loss of title
would induce a charitable donee to respect the donor's original intent.

Defeasible estates were also sometimes used to secure economic goals or
to control the behavior of family members. If F, a farmer, wanted to ensure
that his crops could be easily transported to market, he might grant a strip of
his land to the railroad “for so long as used as a railroad.”35 Or if G, a strict
teetotaler, hoped to persuade her son S never to drink alcohol, she might
grant property to S “for so long as S never drinks alcohol.”

The use of defeasible estates and related conditions to control the behavior
of family members is controversial. Could parent P devise land to daughter
D for so long as she remains married to H, follows certain religious
practices, or pursues a specified career? Modern cases involving such
conditions are scant.36 The Restatement of Property generally provides that
restrictions related to religion, personal habits, education, or occupation are
valid;37 but it limits the enforceability of restrictions concerning marriage,
remarriage, divorce, or separation.38

[C] Types of Defeasible Estates

[1] Basic Distinctions



The three types of defeasible fee simple estates are:
(1) fee simple determinable;
(2) fee simple subject to a condition subsequent; and
(3) fee simple subject to an executory limitation.

Two basic distinctions are used in categorizing a defeasible fee: (a) who
holds the future interest? and (b) is the defeasance language expressed in
words of time or words of condition? Where the future interest is retained by
the transferor (or his successors), the estate is fee simple determinable if
words of time (e.g., “for so long as”) are used, and fee simple subject to a
condition subsequent if words of condition (e.g., “on condition that”) are
used. If the future interest is held by a transferee (that is, a person other than
the transferor or his successors), the estate is a fee simple subject to an
executory limitation where defeasance language is used.

[2] Fee Simple Determinable
The fee simple determinable automatically expires at the time when a

particular event occurs, immediately giving the transferor the legal right to
possession.39

Suppose W owns fee simple absolute in Silveracre and grants “to City for
so long as Silveracre is used for a park.” This conveyance creates a fee
simple determinable estate in City. First, under this language W, the
transferor, retained the future interest in Silveracre, called a possibility of
reverter. Even though W's conveyance to the City does not expressly reserve
any interest, her possibility of reverter arises as a matter of law simply
because she did not convey her entire estate. Second, the defeasance
language is expressed in words of time; the City's estate endures only so long
as park use continues. Suppose City operates a park on the land for 10 years,
and then builds a sewage treatment plant on the site. Once the park use ends,
the City's estate expires according to its terms and the right to possession of
Silveracre automatically reverts to W, all without any action on her part. W
again holds fee simple absolute in Silveracre.

It is sometimes difficult to distinguish between fee simple determinable
and fee simple subject to a condition subsequent. In general, the hallmark of
a fee simple determinable is language of time or duration.40 This estate is
created by granting language indicating that a fee simple estate will continue



only for the duration of a specified state of affairs such as “so long as” (e.g.,
“to City for so long as the land is used as a park”), “while” (e.g., “to City
while the land is used as a park”), and “during” (e.g., “to City during the
time the land is used as a park”). For example, in Mahrenholz v. County
Board of School Trustees,41 the grant of land to a school district with the
restriction “this land to be used for school purposes only; otherwise to revert
to Grantors herein” was held to create fee simple determinable. The appellate
court reasoned that the term “only” indicated an intent to “give the land ...
only as long as it was needed and no longer.”42

Where the granting language is so ambiguous that the above guidelines are
unhelpful, most courts will construe the estate as fee simple subject to a
condition subsequent in order to avoid forfeiture.43 While the fee simple
determinable causes automatic forfeiture when the stated event occurs, the
fee simple subject to a condition subsequent presents only the risk of
forfeiture.44

[3] Fee Simple Subject to a Condition Subsequent
The fee simple subject to a condition subsequent is—as the name suggests

—a fee simple where the granting words are followed by a limiting condition
in favor of the transferor. The estate is accompanied by a future interest held
by the transferor, most commonly called a right of entry.45 The hallmark of
this estate is that it does not automatically expire when the triggering
condition occurs. Instead, once the condition occurs, the future interest
holder has the power to take affirmative action to end the estate.46 If the
holder fails to exercise this option, the estate continues.

Suppose that W holds fee simple absolute in Silveracre and grants “to
City, but if the land is not used as a park, W may re-enter and retake the
premises.” If City uses Silveracre as a park, but then 10 years later builds a
sewage treatment plant there, the City's estate does not automatically end.
Instead, W merely has a right to end the City's estate, which W may or may
not choose to enforce. Until W acts, the City's estate continues.

While the fee simple determinable is characterized by words of time, the
fee simple subject to a condition subsequent is characterized by words of
event or condition. This estate is typically created by using phrases such as
“on condition that” (e.g., “to City on condition that the land be used as a
park”), “but if” (e.g., “to City but if the land is not used as a park, then ...”),



and “provided however” (e.g., “to City, provided however that the land shall
be used as a park ...”).

Under the traditional English approach, once the stated condition
occurred, the future interest holder could end the estate only by physically
re-entering the land with accompanying witnesses. Today physical re-entry is
no longer necessary in the United States; indeed, given the growing concern
about the risk of violence stemming from self-help, this method should be
deemed unacceptable in any event.47 In some states, the future interest holder
can end the estate simply by giving formal notice to the estate owner; other
states require the future interest holder to file an ejectment or quiet title
action against the estate owner.

[4] Fee Simple Subject to an Executory Limitation
The fee simple subject to an executory limitation is a fee simple estate that

automatically expires when a stated event occurs (like fee simple
determinable), but gives the right to possession to a transferee (unlike fee
simple determinable).48 This estate arose only after the Statute of Uses
authorized executory interests in 1536.

Suppose O conveys Silveracre “to City, but if the land is not used as a
park, then to Z and his heirs.” Here the future interest owned by Z is an
executory interest, which will automatically divest or “cut short” the City's
estate if the park use ceases, without any affirmative act by Z. Because the
future interest is held by Z (a transferee from O) rather than by O, the City's
estate is a fee simple subject to an executory limitation.

What if O instead conveys Silveracre “to City for so long as the land is
used as a park, and then to Z and his heirs”? Some authorities classify O's
estate as fee simple determinable, while most view it as fee simple subject to
an executory limitation.49 Another approach is to describe this estate as a
“fee simple determinable with an executory limitation.”50

[5] Defeasible Life Estates
Defeasible life estates are permissible but exceedingly rare. For example,

if O holds fee simple absolute in Greenacre, she could create any of the
following estates: life estate determinable, life estate subject to a condition
subsequent, or life estate subject to an executory limitation.



[6] Consequences of the Distinctions
The distinction between fee simple determinable and fee simple subject to

a condition subsequent—however precise in theory—is becoming
increasingly blurred. Historically, the distinction has produced three different
legal impacts: (1) liability for rent; (2) commencement of the statute of
limitations period for adverse possession; and (3) applicability of equitable
defenses. Yet critics wonder whether grantors actually intend that these
differing results follow from minor variations in granting language. Today
there is a clear trend toward eliminating the distinction between the two
estates, and treating both as fee simple subject to a condition subsequent.51

One traditional distinction is liability for rent. Once a fee simple
determinable automatically expires, the former estate owner has no legal
right to possession and is liable to the new owner for the fair rental value of
the land. In contrast, if the land is held in fee simple subject to a condition
subsequent, no rent liability attaches until the future interest holder takes
affirmative action to end the estate. Suppose O grants a defeasible fee simple
in Blueacre, a farm, to D, and the triggering event is D's consumption of
alcohol; D first drinks alcohol in 2017, but remains in possession of Blueacre
until O brings suit in 2025. If D's estate was a fee simple determinable, it
ended in 2017, and D owes O rent for eight years; on the other hand, if D
held fee simple subject to a condition subsequent, D owes no rent for his
occupancy before O sues in 2025.

Another historic difference is when the statute of limitations for adverse
possession commences. All states agree that once a fee simple determinable
ends, continued possession by the former estate owner starts the adverse
possession period; if D held fee simple determinable in the example above,
he started adversely possessing Blueacre in 2017. But there is less logical
consistency on the issue when a fee simple subject to a condition subsequent
is involved. Seemingly, D's estate continues until O brings suit in 2025, so
D's possession is not adverse until then; some states follow this view. But
others hold—illogically—that the period begins running when the stated
event occurs, here in 2017, regardless of whether the future interest holder
chooses to terminate the estate.

Finally, equitable defenses such as waiver and estoppel are sometimes
utilized to bar a future interest holder from terminating fee simple subject to
a condition subsequent.52 Because fee simple determinable ends



automatically, such defenses are usually inapplicable.

[D] Rights and Duties of Estate Owner
The owner of a defeasible estate generally has virtually the same rights

and duties as an owner of the parallel absolute estate, except that he cannot
commit waste.53 For example, absent a contrary condition in the grant or
devise, one holding fee simple determinable is entitled to exclusive use and
possession of the affected land, and has the full right to transfer the interest,
just as if the holder owned fee simple absolute. Of course, any of these rights
may be restricted by special conditions inserted by the transferor (e.g., “for
so long as X refrains from picking the apples on the land” or “provided,
however, that X allows neighbors to cross the land to reach the lake”).

[E] Judicial Hostility toward Defeasible Estates
American courts have been traditionally and understandably hostile

toward defeasible estates.54 In part, this attitude reflects the law's long-
standing concern for the free alienation of land. Property held in a defeasible
estate is often difficult to lease, mortgage, sell, or otherwise transfer because
of the risk that title may be lost. Another reason for this hostility is judicial
abhorrence of forfeiture. The termination of a defeasible fee is often seen as
providing a windfall to the future interest holder (perhaps a distant relative of
the original transferor), while imposing an inequitable loss on the estate
owner.

Various judicial mechanisms are employed to limit the scope of defeasible
estates. Most importantly, the granting language must indicate a clear intent
to impose a condition on the estate. Words that merely recite the intent or
purpose of the grantor do not limit the estate that is granted. For example, in
Wood v. Board of County Commissioners,55 a deed that recited that the
conveyance was “for the purpose of constructing and maintaining thereon a
County Hospital”56 was held to transfer fee simple absolute; the language did
not restrict the fee simple granted, but only stated the grantor's purpose.57

Similarly, words of covenant or promise (e.g., “and the grantee promises to
use the land only for a hospital”) merely create a contract obligation in the
grantee, not a defeasible estate. In addition, where ambiguous language
could be construed as creating either an absolute or a defeasible estate, courts
uniformly follow a constructional preference for an absolute estate.58 Even



where a defeasible estate clearly exists, courts tend to construe the
conditional language narrowly, in order to avoid forfeiture.59

[F] The Lingering Demise of Defeasible Estates
The defeasible estates are slowly following the fee tail into extinction in a

lingering death scene reminiscent of a tragic opera. Modern landowners
rarely create new defeasible estates, preferring to convey fee simple absolute.
In part, this shift reflects our changing culture; as a philosophical matter,
landowners are less concerned with restricting the autonomy of future
owners than were their nineteenth-century predecessors.

Moreover, as a practical matter, sophisticated landowners are increasingly
aware of the constraints that a defeasible estate imposes on land. Land held
in a defeasible estate is unlikely to be utilized for its highest and best use;
potential buyers, lessees, and lenders, for example, are usually reluctant to
invest in land when the owner's title might immediately end.

Finally, even if a new defeasible fee estate is created, statutes in many
states indirectly facilitate its conversion to fee simple absolute by restricting
the duration and enforceability of the accompanying future interest (see
§13.05).



§9.07 Freehold Estates: Legal or Equitable?
Each estate and future interest discussed above could also be created in

trust (see Chapter 28). O, holding fee simple absolute in Greenacre, might
convey Greenacre “to T in trust for L for life, and then for R.” This grant
effectively splits the metaphorical bundle of rights in a different manner. T,
the trustee, holds “legal” title to Greenacre, here fee simple absolute. But L
and R, the beneficiaries, simultaneously hold “equitable” interests in
Greenacre. L owns an equitable life estate and R holds an equitable vested
remainder.



§9.08 Restrictions on Transfer: Rule Against
Restraints on Alienation

[A] The Importance of Free Alienation
One of the foundational precepts of the English property law system was

that land should be freely transferable or “alienable.” Accordingly, the law
was hostile to restraints on alienation—provisions in deeds or wills which
purport to prohibit or restrict future transfers. Modern American law reflects
similar antagonism.

Why should the legal system protect free alienation? Restraints on
alienation are viewed as preventing the maximum utilization of land.
Suppose O owns fee simple absolute in Greyacre, a perfect site for a new
factory, but cannot transfer any interest because his deed contains an
enforceable prohibition against transfer. Under these circumstances, O will
probably be unable to secure financing to build and operate the factory
because he cannot grant potential lenders a mortgage on Greyacre to secure
the loan; O might be unwilling to invest his own money in improving
Greyacre because he would never be able to recoup it through sale.
Similarly, O cannot sell Greyacre to investors who already have sufficient
capital for the factory project. If the restraint is valid, Greyacre remains
devoted to a low-intensity use (e.g., agriculture) and society loses the
benefits that the factory would produce.

Free alienation also serves two lesser policies. It protects the good faith
expectations of creditors by allowing them to execute on property in order to
satisfy the owner's unpaid debts. Finally, it prevents the undue concentration
of wealth that—particularly in the young United States—was seen as a
potential threat to democratic values.

[B] Restraints on Fee Simple Estates
American courts uniformly hold that any total or “absolute” restraint on

alienation of a fee simple estate (whether absolute or defeasible) is null and
void, regardless of the form of the restraint.60 Suppose O attempts to express
a restraint in defeasible fee language, imposing a “forfeiture restraint.” If O



devises Greenacre “to B, but if B ever attempts to transfer Greenacre, then to
C,” a court would find the restraint void; thus, B owns fee simple absolute,
and C receives no interest. A similar result follows if O imposes a “disabling
restraint” by devising Greenacre “to B, however any transfer of Greenacre
shall be void”; the restraint is invalid. Similarly, a “promissory restraint”—a
promise by the grantee not to transfer the property—is generally held
unenforceable.61

Suppose instead that O conveys Greenacre to B on condition that it “is
never transferred to anyone other than C, D, or E” or “not transferred to
anyone during the next 10 years.” Such phrases impose only partial restraints
on alienation. The law governing these limited restraints is somewhat
unclear. For example, many courts will invalidate restraints that limit the
number of transferees or prevent transfer for a specified duration.62 But the
Restatement (Second) of Property advocates a broader view; it suggests that
a partial restraint that is reasonable given its purpose, nature, and duration
should be upheld.63

[C] Restraints on Life Estates
The common law was less concerned with restraints on alienation of the

life estate, presumably because its limited duration already impairs
marketability. The modern American rule is that forfeiture and promissory
restraints on a life estate are valid, but that disabling restraints are void.64



§9.09 Restriction on Use: Waste

[A] Waste in Context
Waste is the principal common law mechanism for resolving land use

disputes where property rights are divided between persons holding present
estates and future interests in the same land.65 In general, absent a
superseding agreement, the waste doctrine restrains the present estate owner
from acting in a manner that unreasonably injures the affected land and thus
reduces the value of the future interest. The law effectively presumes that the
original grantor intended the estate owner to pass on possession of the land
to the future interest holder in approximately the same condition as it was
received.

Suppose L owns a life estate in Redacre, and R owns the ensuing vested
remainder. L might prefer to exploit Redacre in a manner that maximizes his
short term profit—for example, by extracting all the oil from Redacre—even
if this causes long run damage to R's interest. As Judge Richard Posner
observed, a life tenant in this situation has “an incentive to maximize not the
value of the property, ... but only the present value of the earnings stream
obtainable during his expected lifetime.”66 Posner posits that various factors
may prevent the life tenant and remainderman from negotiating a mutually-
acceptable plan for using the land; he envisions waste as the law's solution to
this stalemate.

Two principal types of waste are recognized today: affirmative waste and
permissive waste. England and the young United States formerly recognized
a third category, called ameliorative waste, under which any change in the
character of the land was deemed actionable waste.67 Converting forest into
farm land was deemed waste, for example, even if this change increased the
market value of the land. Nineteenth-century American courts abandoned
this rule as inconsistent with the need for agrarian development of the
nation's wilderness land.68

[B] Affirmative Waste
Affirmative waste (or voluntary waste) occurs when the voluntary acts of



the present estate owner significantly reduce the value of the property. For
example, if life tenant L wantonly destroys the valuable residence on the
land, L will be liable to remainderman R in waste. Conversely, the
demolition of obsolete and worthless improvements in order to permit the
productive use of the land will not constitute waste, as explained in the
classic Melms v. Pabst Brewing Co.69 decision.

Does the life tenant commit waste by exploiting natural resources on the
land such as minerals or timber? Most jurisdictions follow the traditional
English rule regarding mining activities. If an open mine existed on the land
when the present estate owner took possession, its operation may continue
until the resource is totally depleted; this result is justified by the
presumption that the original grantor intended to permit this ongoing use to
continue. On the other hand, the present estate owner may not open a new
mine, unless all affected future interest holders agree.70 Similarly, American
courts have relaxed the strict application of waste as applied to timber
cutting. If the original owner engaged in commercial tree harvesting, by
analogy to the “open mines” rule most courts will allow the life tenant to
continue such cutting. Even absent such a history, American courts usually
allow the life tenant to cut trees to the extent consistent with good husbandry,
either to clear land for cultivation or to obtain firewood and building
materials.

[C] Permissive Waste
Permissive waste stems from inaction: the failure of the possessor to

exercise reasonable care to protect the estate. Most permissive waste cases
involve the life tenant who fails to repair a dwelling (e.g., fails to fix a leaky
roof), resulting in substantial loss.71 In addition, permissive waste will be
found where the possessor fails to pay property taxes and assessments,
mortgage payments, and related expenses necessary to preserve the estate for
the future interest holder.72
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§10.01 The Nature of Concurrent Ownership
A present estate in real or personal property can be simultaneously owned

by two or more persons, each holding the right to concurrent possession.1
Three basic types of concurrent estates are generally recognized: the tenancy
in common, the joint tenancy, and the tenancy by the entirety. Suppose O
conveys fee simple absolute in Greenacre to A and B “as tenants in
common.” A and B now own the concurrent estate called tenancy in
common; it provides them with equal rights to simultaneously use and enjoy
all of Greenacre.

The rules governing concurrent estates attempt to reconcile three often-
conflicting policies that underlie American property law: autonomy,
efficiency, and equity. From the standpoint of the law and economics
movement, communal ownership is inherently inefficient and does not
maximize the productive use of property.2 Judge Richard Posner asserts that
cotenants such as A and B “are formally in much the same position as the
inhabitants of a society that does not recognize property rights.”3 He
observes, for example, that if A spends his own money to repair buildings on
the common property, B will share in the enhanced value stemming from the
repairs, but—despite the equities of the situation—has no obligation to
compensate A. Ultimately, A can escape the cotenancy through partition, but
at the expense of disregarding O's autonomy to dispose of his property as he
wishes.



§10.02 Types of Concurrent Estates

[A] Tenancy in Common

[1] Characteristics
The simplest concurrent estate—and the most frequently encountered—is

the tenancy in common. Each co-owner of this estate holds an undivided,
fractional share in the entire parcel of land; and each is entitled to
simultaneous possession and enjoyment of the whole parcel. This “unity of
possession” is the hallmark of the tenancy in common.

Suppose again that A and B are tenants in common in fee simple absolute
in Greenacre, a 100-acre farm; A holds a 75% undivided interest and B holds
the remaining 25% interest. B is entitled to possession of all 100 acres, and
so is A. Their respective fractional ownership shares are quite different, but
each has an equal right to possession of the whole parcel. Rather than
viewing B, for instance, as effectively owning 25 acres, the law views B as
owning an undivided share of the entire 100-acre tract. Notably, the other
key unities required for a valid joint tenancy or tenancy by the entirety—
time, title, and interest—are irrelevant to the tenancy in common. A and B
can be tenants in common even if they acquired their interests at different
times and by different instruments, and even though the fractional size of
their shares is different.

Use of the tenancy in common has expanded in recent decades with the
advent of the condominium (see Chapter 35). If K “owns” a condominium
unit, she actually may hold two related sets of rights. She owns title to her
individual unit, which includes the air space within the unit (as bounded by
the floor, ceiling, and common walls) and may also extend part way inside
the exterior or common walls. In addition, a condominium owner such as K
is often also a tenant in common in the remaining parts of the building
structure and in the underlying land.

Tenants in common do not have a right of survivorship, unlike joint
tenants or tenants by the entirety. Thus, if A and B are tenants in common in
Greenacre and A dies, A's tenancy in common interest will pass to his
devisees or heirs, not to B.



[2] Creation
Today any conveyance or devise to two or more unmarried persons (e.g.,

“to A and B”) is presumed to create a tenancy in common, absent clear
language expressing an intent to create another estate.4 This rule stems from
state statutes that repudiate the traditional English preference for the joint
tenancy. Under early English common law, a conveyance or devise5 was
presumed to create a joint tenancy (absent express language to the contrary),
probably because its right of survivorship tended to vest ownership in one
person, rather than in many; this facilitated the collection of feudal services
and incidents.

A tenancy in common may also arise involuntarily. The leading example
is intestate succession. Suppose D, holding fee simple absolute in Blueacre,
dies intestate and leaves three children—E, F, and G—as her only surviving
relatives. Under these circumstances, the laws governing intestate succession
will award each child a one-third interest in Blueacre as a tenant in common
with the others. Similarly, a tenancy in common will arise when (a)
severance ends a joint tenancy or (b) divorce ends a tenancy by the entirety.

[3] Transferability
A tenant in common has the right to sell, mortgage, lease, or otherwise

transfer all or part of his interest without the consent of other cotenants; and
such a transfer does not end the tenancy in common.6 Unlike the joint
tenancy and tenancy by the entirety, the tenancy in common does not include
a right of survivorship. Accordingly, a cotenant may devise his interest or
allow it to descend by intestate succession.

[B] Joint Tenancy

[1] Characteristics
The joint tenancy differs from the tenancy in common in that each joint

tenant has a right of survivorship. Suppose C and D are joint tenants in fee
simple absolute in Redacre. While C and D are both alive, each has an equal,
undivided right to simultaneous possession and use of Redacre. But each has
the right to sole ownership of Redacre if the other dies first. Thus, for
example, if C dies, D now holds fee simple absolute in Redacre.

The right of survivorship stems from the common law's schizophrenic



vision of a joint tenancy, expressed in archaic French as “per my et per
tout.”7 Joint tenants were seen as both (a) a unit that owned the entire estate
and (b) individuals who each owned an undivided fractional share (or
moiety) in the estate. Since joint tenant D already owned the entire estate, C's
death was not seen as creating any new rights in D. Rather, the death merely
withdrew C's interest from the estate, leaving D as the only remaining owner.

What if D murders C? As a matter of public policy, the murderer cannot
profit from the crime; the murder severs the joint tenancy. D receives only a
one-half interest as a tenant in common, and the remaining interest passes to
C's devisees or heirs other than D.8

What if C and D die simultaneously, for example, in an auto accident?
Here the joint tenancy is treated like a tenancy in common, with no right of
survivorship. C and D are each deemed to own a half interest in the property
that passes to their respective heirs or devisees.9

[2] Creation
Consistent with its vision of joint tenants as a unit, English common law

required four unities in order to create (and continue) a valid joint tenancy:
time, title, interest, and possession. The joint tenants had to acquire title at
the same time; they had to acquire title by the same deed or will, or by joint
adverse possession; each interest had to be identical, meaning each joint
tenant owned the same fractional interest in the same estate; and each joint
tenant had to have an equal right to possession of the entire parcel. For
example, if O conveys a “one-half undivided share in Greenacre as a joint
tenant” to E on Monday, and then conveys a similar interest to F on Tuesday,
E and F are not joint tenants because the unities of time and title are missing;
E and F acquired their interests at different times and by different deeds.
Instead, E and F are tenants in common.

The modern standard for creating a joint tenancy differs markedly from
the common law model. At common law, the joint tenancy was the law's
“default” setting; absent clear contrary language, any concurrent estate was
presumed to be a joint tenancy as long as the four unities were present. By
contrast, today in most states a concurrent estate is considered a tenancy in
common unless the intent to create another estate is clearly expressed.10 The
rationale for rejection of the English rule is straightforward. The original
reason for favoring the joint tenancy ended with feudalism. Moreover,



recognizing a right of survivorship in ambiguous cases may be inequitable,
as where, for example, a merchant has extended credit in reliance on the
deceased customer's apparent property rights.

Predictably, states vary widely on the phrasing that manifests the requisite
intent to create a joint tenancy. In most jurisdictions, language such as “to E
and F as joint tenants” or “to E and F as joint tenants with right of
survivorship” will suffice.11 On the other hand, phrases like “to E and F
jointly” may be insufficient.12

Moreover, while many states still require the traditional four unities, some
states have eroded this standard. For example, at common law an owner
could not create a joint tenancy by conveying to herself and others, because
the unities of time and title were absent. Of course, this requirement could be
—and commonly was—circumvented by the use of a “straw man.” A,
owning fee simple absolute, would convey her entire interest to B, who
would then convey to A and C as joint tenants with right of survivorship. A
number of states now permit an owner to create a joint tenancy through a
direct conveyance,13 presumably because the common law bar could be
avoided through a sham transaction.

[3] Transferability
In contrast to the relatively free alienability of a tenancy in common

interest, a joint tenancy interest is virtually inalienable. Due to the right of
survivorship, a joint tenant's interest ends upon death, so the interest cannot
be devised or descend by intestate succession. Similarly, any inter vivos
conveyance of a joint tenancy interest will break the unities of time and title,
severing the joint tenancy; thus, the grantee receives merely a tenancy in
common interest. The authorities are split as to whether a lease, mortgage, or
other transfer of a lesser interest will sever a joint tenancy (see §10.04[A]
[2]).

[4] Contemporary Relevance of the Joint Tenancy in Land
The joint tenancy in land has been extensively used in recent years to

avoid the cost and delay of probate proceedings.14 In particular, many
married couples hold title to their family residences as joint tenants,
presumably as a result of decades of well-intentioned (but simplistic) advice
from real estate brokers and bank officers.15



Suppose H and W, a married couple about to purchase Greenacre jointly,
want to ensure that the survivor obtains sole title. They could take title as
tenants in common, and execute mirror-image wills that devise the interest of
the first dying spouse to the surviving spouse. But if H now dies first, W's
right to sole possession of Greenacre will not receive legal recognition until
the probate of H's will is completed and H's 50% interest in Greenacre is
distributed to W under judicial supervision; further, the inclusion of
Greenacre in H's estate will increase the cost of the procedure. Instead, H and
W might take title as joint tenants; when H eventually dies, W automatically
becomes the sole owner without the need for H's interest to pass through
probate.16

[5] Special Rules for Joint Bank Accounts
Bank accounts are often held in joint tenancy. Yet even if the formal

agreement with the bank appears to create a “joint account” or “joint and
survivorship account,” the account holders may not have intended the legal
consequences that accompany a true joint tenancy. Depositor D might open a
joint account with her son S so that S can handle her financial affairs; or D
might plan to use the account as a will substitute, intending that S have no
rights in the account proceeds until D's death.

Accordingly, the nature of a joint account turns on the intent of the parties,
not the terms of the agreement with the bank. In applying this principle,
many states follow two helpful principles contained in the Uniform Probate
Code. First, during the lifetime of the account holders, the amount on deposit
is presumed to belong to each party in proportion to his contribution to the
account, absent clear and convincing evidence of a contrary intent.17 In
effect, during life the account is treated like a tenancy in common, each party
owning a fractional share based on actual contributions. Second, the amount
remaining on deposit at the death of an account holder belongs to the
surviving party or parties, unless the terms of the account specify
otherwise.18 The law presumes the parties intended the right of survivorship
that characterizes a joint tenancy.

[C] Tenancy by the Entirety

[1] Characteristics
The tenancy by the entirety—now abolished in many states—is a medieval



relic.19 Historically, the law viewed a husband and wife as a single legal unit
controlled by the husband. Under this logic, a married couple could not hold
title as tenants in common or joint tenants because a wife had no existence as
a legal person. Thus, at common law, every conveyance or devise to a
husband and wife was deemed to create a tenancy by the entirety that vested
title in the spouses as a unit, without any individual shares.20 A valid tenancy
by the entirety required the four unities of time, title, interest, and possession,
plus the fifth unity of a valid marriage.

Like the joint tenancy, the tenancy by the entirety provides a right of
survivorship. But a tenancy by the entirety is a far more durable estate
because it can be terminated21 only by divorce of the couple, death of one
spouse, or the agreement of both spouses. One spouse cannot unilaterally
break the required unities and thereby transform the estate into a tenancy in
common. However, if one spouse murders the other, the tenancy by the
entirety is severed and the murderer cannot enforce the right of
survivorship.22

Originally, this estate gave the husband exclusive possession of the land
and the sole right to the rents and profits it produced.23 The husband could
transfer this possessory right to a third party over his wife's objection, but
could not defeat the wife's right of survivorship. In most jurisdictions,
therefore, the husband's creditors could levy on property held in tenancy by
the entirety to satisfy his debts. As one court admitted, “[i]t is possible that a
wife might receive no benefits at all from land held by the entireties if she
predeceases her husband.”24 The later Married Women's Property Acts (see
§11.03[B]) largely redressed this imbalance by vesting control equally in
both spouses.

[2] Creation
The tenancy by the entirety is recognized in about half of the states. Many

of these states still follow the common law presumption that any conveyance
or devise to a married couple creates a tenancy by the entirety. In other
jurisdictions that recognize the estate, however, the intent to create a tenancy
by the entirety must be clearly expressed (e.g., “to A and B as tenants by the
entirety”).

Moreover, most jurisdictions still require the traditional five unities: time,
title, interest, possession, and marriage. The principal exception to this rule



permits one spouse to create a tenancy by the entirety by a direct conveyance
to both spouses, even though the unities of time and title are absent. If W,
married to H, holds fee simple absolute in Blueacre as her sole property, she
can create a tenancy by the entirety by conveying “to W and H as tenants by
the entirety.”

What if a grantor attempts to create a tenancy by the entirety in two
unmarried persons? Some states consider the resulting estate to be a joint
tenancy, reasoning that it best approximates the grantor's intent. Other states
apply the default standard, construing the estate as a tenancy in common.

[3] Transferability
The dominant characteristic of the estate is that neither spouse possesses a

separate share; rather, the couple as a unit owns the entire estate. Thus, under
traditional theory, the consent of both spouses was required to convey the
estate. But, given his historical control, the husband could transfer his right
of survivorship and the right to lifetime possession (including rights to future
income), subject to the wife's right of survivorship.

However, the Married Women's Property Acts (see §11.03[B])—adopted
in all common law marital property states—eliminated the husband's right of
exclusive control. Under these statutes, either spouse has the power to
manage and control marital property, including property held in tenancy by
the entirety.25

[4] Rights of Creditors

[a] A Shield against Creditors?
Does the modern tenancy by the entirety shield property from creditors'

claims? As a potential source of debtor protection, the estate has enjoyed an
undeserved reprieve from extinction in some states.

The legal muddle stems from judicial efforts to reconcile tenancy by the
entirety theory with the provisions of the Married Women's Property Acts.
The basic theme of these Acts is equality: each spouse owns, manages, and
controls his or her separate property, which is subject to the claims of that
spouse's creditors. For example, if H and W are married, H's wages (and all
property acquired with those wages) are his separate property; H's creditors
can levy on H's property, but not on W's property.



Before these reform statutes, the rights of creditors in tenancy by the
entirety property were relatively clear. Because the husband controlled the
property, creditors could levy on it to satisfy his debts; as a practical matter,
the husband's debts were family debts, since the wife was deemed
incompetent to contract. After the Married Women's Property Acts, however,
states still recognizing the estate wrestled with a dilemma. If a wife is now
entitled to the equal use and enjoyment of tenancy by the entirety property,
how can that property be subject to the claims of her husband's creditors
without her consent? Conversely, how can the wife's creditors levy on
tenancy by the entirety property over the husband's objection? Most states
resolve this dilemma by concluding that the creditor of an individual spouse
cannot reach tenancy by the entirety property. Some states allow creditors to
execute on the right of survivorship of the debtor spouse only,26 while others
permit creditors to sell the debtor spouse's interest subject to the non-debtor
spouse's right of survivorship.

[b] Majority Approach: Sawada v. Endo
The Hawaii Supreme Court's decision in Sawada v. Endo27 illustrates the

majority view. There, the plaintiff Sawadas sued to cancel a fraudulent
conveyance in order to collect on personal injury judgments. Defendant
Endo asserted that at the time of the conveyance, the property was held in
tenancy by the entirety, and thus not subject to execution by creditors.

The court reasoned that the effect of the Married Women's Property Acts
was to convert the tenancy by the entirety into a “unity of equals and not of
unequals as at common law.”28 Accordingly, neither spouse owned a
separate interest that could be conveyed to, or reached by, creditors. The
court noted that this result protected the integrity of the family unit by
ensuring that real property was available as housing and as security for
educational and other expenses. Unfairness to creditors was avoided, the
court observed, because they (a) were charged with notice of a spouse's
limited estate in deciding whether to extend credit, or (b) never relied on the
asset in the first place.

[c] Reflections on the Sawada Approach
The majority approach, as exemplified by Sawada, may be criticized on

several grounds.29 Initially, one may ask whether state legislatures—bent on
achieving gender equality between spouses—actually intended to curtail or



frustrate creditors' rights. Certainly this result is not compelled by the
common law tradition. Indeed, perhaps a more logical outcome would be to
conclude that the equality resulting from Married Women's Property Acts
subjects tenancy by the entirety property to claims of creditors against either
spouse.30

The “family asset protection” rationale underpinning Sawada is
overbroad. The majority rule insulates all property held in tenancy by the
entirety from creditors, far beyond the amount required for family housing or
support. For example, assume H and W hold title to a $5,000,000 beachfront
estate and a $20,000,000 shopping center in tenancy by the entirety. Under
the majority approach, neither asset can be reached by creditors. A more
narrowly tailored doctrine—such as the homestead protection available in
many states to insulate the ordinary family home from creditors—would be
preferable.31 In any event, why should certain property owners be exempt
from creditors' claims, when workers too poor to own land are subject to
wage garnishment for their debts?

Finally, the Sawada court may underestimate the impact on creditors.
Victims of tortious conduct like the Sawadas obviously cannot protect
themselves in advance by evaluating the creditworthiness of future
tortfeasors. And to suggest that the Sawadas or other involuntary creditors
cannot recover because the property “was not a basis of credit” (i.e., was not
relied upon in deciding to extend credit) is disingenuous. The court
seemingly vests tortfeasors with de facto immunity from suit as long as their
assets are held in tenancy by the entirety.

[5] Requiem for the Tenancy by the Entirety?
The tenancy by the entirety may be slowly withering away. Once the law

finally acknowledged that married women were legally capable of owning
property, the archaic rationale for the estate vanished. Many states have
abolished the tenancy by the entirety and England—where the estate
originated—banned it altogether in 1925.

Certainly, the estate's new popularity as a debt avoidance device has
temporarily arrested its decline in some states. But as the resultant creditor
unfairness becomes more apparent, the demise will continue. In the interim,
the patchwork of widely varying state approaches will undoubtedly provoke
both confusion and injustice.



One interesting example is the problematic impact of this estate on the
national battle against drug trafficking operations. Under federal law,
property used to sell illegal drugs, or acquired with proceeds from such sales,
is subject to civil forfeiture by government agencies; yet property owned by
an “innocent” owner cannot be seized.32 If property is held in joint tenancy
or tenancy in common, the concurrent interest of the guilty spouse can be
readily seized; the innocent spouse becomes either a cotenant with the
government or receives half of the sales proceeds. But what if the property is
held in tenancy by the entirety? Most courts conclude that only the
survivorship right of the guilty spouse—whose value is speculative and
uncertain—can be forfeited.33 Accordingly, the innocent spouse is entitled to
lifetime use of the property, together with a right of survivorship. This
disparity may tend to encourage drug dealers to relocate to states that
recognize the tenancy by the entirety.34



§10.03 Rights and Duties of Cotenants

[A] Relationship between Cotenants
The precise relationship between cotenants defies easy definition.35 In

some respects, the law treats them as relatively independent actors; for
example, one cotenant cannot contract on behalf of other cotenants.

In other respects, the law seems to impose stringent duties. Cases and
textbooks often recite that cotenants who receive their interests from a
common source at the same time (e.g., from a single deed or will) owe
fiduciary duties to each other; this universe would include all joint tenants
and most tenants in common. Yet the assertion that a broad fiduciary
relationship exists among most cotenants—like partners or trustees—is an
overstatement. Most of the decisions making this claim arise in one situation:
where a cotenant has acquired sole title to the cotenancy property through a
foreclosure, tax sale, or other involuntary sale.36 In that specialized context,
the acquiring cotenant is often deemed to hold title as a de facto trustee for
the benefit of the other cotenants, as long as they promptly pay their
proportionate share of the acquisition price.37

However, most decisions hold that—unlike a fiduciary—a cotenant has
little or no obligation to affirmatively safeguard the rights of other cotenants,
e.g., by repairing a leaky roof or purchasing casualty insurance. Moreover,
unlike a fiduciary, a cotenant is normally entitled to exclusive use of the
cotenancy property without any duty to compensate other cotenants.

[B] Right to Possession
In theory, each cotenant has an equal right to possession and enjoyment of

the whole property, regardless of the size of her fractional share.38

Accordingly, under the majority rule, even a cotenant in exclusive possession
of the property is not liable to the other cotenants for rent.39 If A, B, and C
are all tenants in common in Blueacre, and A holds sole possession of the
land, in most jurisdictions A is not required to pay rent or other
compensation to B or C.

Yet the basic precept that each cotenant has an equal right to possession is



little more than a legal fiction. How can multiple cotenants each utilize the
entire property simultaneously? Suppose again that A, B, and C are cotenants
in Blueacre; A is standing on the property, occupying a particular square foot
of land. In hyperbole that defies the laws of physics, the common law rule
permits B and C to simultaneously occupy the same square foot of ground.
Clearly, the respective possessory rights of A, B, and C conflict; three people
cannot stand in the same place.40

The common law recognized one major exception to the rule that a
cotenant had no duty to pay rent: ouster. Ouster occurs when a cotenant in
possession refuses the request of another cotenant to share possession of the
land.41 For example, assume cotenant A holds sole possession of Blueacre; B
appears at the front gate to Blueacre and demands that A unlock the gate to
allow him to enter and use the land; if A rejects this demand, he has ousted
B. As an ousted cotenant, B is entitled to recover his pro rata share of
Blueacre's fair rental value from A. On the other hand, if B simply demands
that A pay him rent, no ouster occurs when A refuses, because B has failed
to demand shared possession.42

Professor Evelyn Lewis notes that the majority “no rent liability” rule
originated in an agrarian age when property owners typically lived and
worked on family farms.43 The majority rule arguably made sense in that
context because ordinary owners had an immediate economic use for
cotenancy property; also, the rule tended to encourage the productive use of
land. But today, Lewis argues, the rule imposes unjust economic burdens on
cotenants who are unlikely to have a personal use for the cotenancy property.
At a minimum, she suggests that a cotenant using cotenancy property as a
personal residence should be required to pay rent under limited
circumstances, e.g., when persons who are already living elsewhere acquire
cotenancy interests by devise or intestate succession.

[C] Right to Rents and Profits
Each cotenant is entitled to a pro rata share of rents received from a third

person for use of the land.44 For example, if A, B, and C each own equal
shares as tenants in common in Blueacre, and A receives $30,000 in rental
income from X for use of the property, B and C are each entitled to $10,000
from A. If A refuses to pay, they may bring an accounting action against him
to force payment.



Similarly, if a cotenant exploits natural resources on the cotenancy
property such as minerals or timber, each cotenant is entitled to a pro rata
share of the resulting net profits. In White v. Smyth,45 a tenant in common
holding a one-ninth interest mined and sold valuable rock asphalt from the
property. When the other cotenants sued for compensation in an accounting
action, the defendant asserted that he had removed less than one-ninth of the
asphalt, and thus had only taken his fair share, just as he might have done
through partition. The Texas Supreme Court ruled that the defendant could
not effect a de facto partition through self-help and, accordingly, that each
cotenant owned a share in the mined asphalt. The defendant was ordered to
pay eight-ninths of his net profits to his cotenants.46

[D] Liability for Mortgage and Tax Payments
As a general rule, all cotenants are obligated to pay their proportionate

share of mortgage, tax, assessments, and other payments that could give rise
to a lien against the property if unpaid.47 Such payments are considered
necessary to prevent the estate from being lost by foreclosure. If one
cotenant pays more than a pro rata share, he or she may recover the excess in
a contribution action.48 For example, suppose K and L are tenants in
common in Greenacre, each owning a one-half share. If Greenacre is subject
to a mortgage requiring a payment of $2,000 per month, and K is forced to
cover these costs for one year ($24,000) because L refuses to pay, K is
entitled to recover half of his payments ($12,000) from L.49

However, in most states, a special rule applies to the cotenant in sole
possession of the property: the cotenant cannot recover for these payments
unless they exceed the reasonable rental value of the property.50 Thus, if the
fair rental value of Greenacre is $30,000 per year, and K held sole possession
of Greenacre during the year, K cannot recover any part of his mortgage
payments from L.51

[E] Liability for Repair and Improvement Costs
Under the majority rule, a cotenant who pays for repairs or improvements

to the common property is not entitled to contribution from the other
cotenants, absent a prior agreement. Thus, if D, a joint tenant in a home
known as Whiteacre, pays $15,000 to repair the leaky roof, he cannot sue his
cotenants E and F to recover their $10,000 pro rata share. Why not?



Cotenants exercising their business judgment may disagree over the
necessity, character, extent, and cost of repairs and improvements.52 If the
law permitted contribution actions for such expenditures, courts might be
forced to adjudicate multiple lawsuits between the same cotenants over
minor disagreements, consuming undue time, energy, and money.

To break such stalemates, the law provides the remedy of partition. Any
cotenant who cannot agree with another can permanently end the
relationship. Upon partition, a cotenant like D will receive a credit for the
excess cost of reasonable repairs he has borne.53 Improvements are treated
similarly; when partitioning the property, the court will either assign the
improved portion of the property to the improving cotenant if feasible, or
award that cotenant a credit for the added property value produced by the
improvement.

[F] Liability for Waste
In theory, a cotenant is liable for waste when he uses the common property

in an unreasonable manner that causes permanent injury, under much the
same standards that govern life tenants and other owners of present estates
accompanied by future interests (see §9.09). Yet the weight of authority
treats certain acts by a cotenant that would normally constitute waste—such
as extraction of minerals or cutting of timber—simply as sources of income
(like rents from third parties) for which he must account to the other
cotenants.54 While such acts are often judicially characterized as “waste,” the
traditional penalties for waste are not imposed.



§10.04 Termination of Concurrent Estates

[A] Severance of Joint Tenancy

[1] Conveyance of Joint Tenant's Entire Interest
In general, a joint tenant has the absolute right to end or “sever” the joint

tenancy without the consent (or sometimes even the knowledge) of the other
cotenants.55 The procedure is simple: the joint tenant merely conveys his
interest to a third person.56 For example, if A and B are joint tenants in
Greenacre, and B conveys his estate to C, the unities of time and title are
broken. This severs the joint tenancy, leaving A and C as tenants in common.

But can B convert the joint tenancy into a tenancy in common without
losing his interest in Greenacre? The formal response of English law was
“no.” B could not convey his interest from himself (as a joint tenant) to
himself (as a tenant in common) because the traditional ceremony of
feoffment with livery of seisin required two participants; “one could not
enfeoff oneself.”57 But indirectly, using one of those ingenious sleight-of-
hand tricks that brought flexibility to the common law, the answer was “yes.”
In a prearranged, sham transaction, B conveyed his interest to C (an
intermediary called a “straw man”), which severed the joint tenancy, and C
conveyed the resulting tenancy in common interest back to B. Common law
courts tolerated this fiction because it facilitated free alienation, and thus
encouraged productive use of land. Because the interest was no longer
burdened with a right of survivorship, it could be transferred more easily.

Although some states still require use of a “straw man,” the modern trend
is to allow a joint tenant to terminate the joint tenancy by conveying his
interest directly to himself. The rationale for the traditional rule ended in
1677 when the Statute of Frauds effectively replaced livery of seisin with the
deed. Moreover, as one court commented, “[c]ommon sense as well as legal
efficiency dictate that a joint tenant should be able to accomplish directly
what he or she could otherwise achieve indirectly by use of elaborate legal
fictions.”58

Yet the joint tenant's unilateral right to end the joint tenancy poses a
hidden peril. As Professor Samuel Fetters observed, “one joint tenant, while



secure in his own survivorship right, can defraud his cotenant of his
survivorship right with impunity.”59 Assume that H and W take title to
Redacre as joint tenants, but that unscrupulous H executes a deed conveying
his interest to B, his brother; H delivers the deed to B, telling B to keep the
conveyance a secret. If H dies first, the deed will be seen as having severed
the joint tenancy during H's lifetime; thus W is a mere tenant in common
with B. On the other hand, if W dies first, H simply destroys the secret deed
and claims sole title to Redacre.60

What if A, B, and C are all joint tenants in Greenacre and C conveys her
interest to D? D is a tenant in common because he does not share the unities
of time and title with A and B. But C's conveyance does not affect the unities
between A and B; thus, as between themselves A and B are still joint tenants.
Greenacre is now held in a hybrid form of ownership: D owns a one-third
interest as a tenant in common, while A and B each own a one-third interest
as joint tenants.61 Assuming A dies first, B and D will then be tenants in
common, B owning a two-thirds interest and D retaining his one-third
interest.

[2] Lease or Mortgage Executed by One Joint Tenant
When will a cotenant's transfer of less than her entire interest sever a joint

tenancy? This issue arises in two main contexts: leases and mortgages.
It is unclear whether a joint tenancy is severed when one joint tenant

leases the property. “[T]he problem is like a comet in our law: though its
existence in theory has been frequently recognized, its observed passages are
few.”62 Tenhet v. Boswell,63 an influential decision by the California
Supreme Court, held that while a joint tenant had power to execute a valid
lease, the lease did not effect a severance.64 Thus, the lease was subject to
the other cotenant's right of survivorship and ended when the lessor cotenant
died. While the reasoning of the Tenhet court is somewhat circular, the
decision seems to rest on the policy of protecting the good faith expectations
of the nonleasing cotenant that her survivorship right will endure. Some
decisions follow the Tenhet approach. Others conclude that a lease effects a
permanent severance, because the unity of interest is lost; this result is
presumably based on the policy of encouraging alienability by eliminating
the survivorship right.

The law governing the effect of a mortgage on a joint tenancy, in contrast,



is well developed. In states that follow the traditional view that a mortgage
transfers legal title to the mortgagee, a mortgage executed by one cotenant
effects a severance. This result is usually justified with the formalistic
conclusion that the unities of time and title have been broken. As a policy
matter, recognizing a severance protects the mortgagee (and thus presumably
enhances the availability of credit) by ensuring that the mortgage will
survive the death of the mortgagor joint tenant. Conversely, in states that
follow the modern approach that a mortgage merely creates a lien, most
courts find that no severance has occurred, again based on the formalistic
rationale that the unities are intact.65

[3] Agreement between Joint Tenants
A joint tenancy may be severed by agreement of all cotenants. The issue

arises most commonly in divorce proceedings that result in a property
settlement agreement. Does such an agreement sever a joint tenancy? Most
courts appear to follow a presumption that a divorcing spouse does not
intend to preserve any right of survivorship in the other spouse, and thus tend
to interpret ambiguous agreements as terminating the joint tenancy.66

However, an agreement between joint tenants that merely provides that one
of them will occupy the common property does not effect a severance.

[B] Partition
The traditional “escape hatch” from the confines of cotenancy is partition.

Any tenant in common or joint tenant may sue for judicial partition, which
ends the cotenancy, distributes the property among the former cotenants as
solely-owned property, and provides a final accounting among them. Absent
a contrary agreement, each cotenant has a right to obtain partition—without
proving any cause or reason—regardless of any inconvenience, burden, or
damage to other cotenants.67 Why? The conventional explanation is that free
partition is central to the efficient use of land. If cotenants are stalemated by
mutual disagreement about the future of their common property,68 the land
may not be developed for its most productive use. This perspective, which
views all land as a relatively fungible commodity, ignores Professor
Margaret Radin's concern for respecting the emotional attachment that many
owners feel toward family residences and other “personhood” property.69

There are two basic types of partition: partition in kind and partition by



sale. Partition in kind—the preferred technique—is a physical division of the
property into separate parcels.70 If E, F, and G all own equal shares as
tenants in common in Redacre, a 300-acre unimproved farm tract, a partition
in kind would probably assign each one sole ownership of a 100-acre
parcel.71 Of course, the value of the parcels might not be equal due to
differences in soil quality, topography, access, or water availability; a court
can equalize the distribution by ordering a money payment called owelty.

However, if physical division of the land is impossible, impracticable, or
inequitable, a court may order partition by sale. It is usually impracticable,
for example, to divide a single-family home. Under this technique, the
property is sold and the sales proceeds are divided among the cotenants
according to their respective shares. Partition by sale typically forces poorer
cotenants off their land because they cannot afford to bid successfully.72

The right to partition, while strongly favored in the law, is not absolute.
An agreement to restrict partition will be upheld if the restraint on alienation
it imposes is reasonable under the circumstances.73 Moreover, statutes
universally bar a condominium owner from obtaining partition; otherwise,
any owner could effectively destroy a condominium project.
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§11.01 Gender and Marital Property
The historic foundation of American marital property law is gender bias.

England's male-dominated society produced a body of common law that was
overtly oriented in favor of men and against women. Broadly speaking, the
law allowed men to exercise almost total control over marital property
during the marriage, upon divorce, and at death. Most American states
initially adopted this common law view.1 Since then, piecemeal reforms have
propelled this approach toward greater gender equality. Many critics contend
that even this reformed common law approach is still profoundly flawed by
gender inequality.

The principal alternative approach—adopted in nine states—is the
community property system. Under this view, marriage is seen as an
economic partnership between wife and husband, with each one having an
equal interest in the resulting marital assets during marriage, upon divorce,
and at death. The Uniform Marital Property Act, modeled on community
property principles, may ultimately bridge the gap between these two
approaches.

The movement toward a gender-neutral marital property law system is
concerned more with practical economics than with abstract idealism. For
example, under the traditional common law view, the spendthrift husband
could waste family property, leaving his wife and children without financial
support. Similarly, upon divorce the husband received the bulk of the family
property, again endangering the financial security of his wife and children.2
From the standpoint of utilitarian theory, it is desirable to craft a marital
property system that ensures that family assets are available to support all
family members.



§11.02 Traditional Common Law System

[A] Gender Bias and the Common Law
Marital property presents the most striking example of gender bias found

in the common law. Traditionally, as Blackstone summarized, “the husband
and wife are one person in law: that is, the very being or legal existence of
the woman is suspended during the marriage.”3 Upon marriage, a woman
lost her status as a legal person, and with it the right to control most of her
own property. Under the doctrine of coverture, she became a dependent (a
“femme covert”) entitled to her husband's protection and support, and
obligated in return to provide domestic services for him.4 Women were
viewed as physically, mentally, and morally inferior to men. Thus, the
husband's legal power over his wife “resembled a guardianship of an
incompetent.”5

[B] Rights During Marriage
The husband obtained a life estate in all freehold lands that his wife held at

the time of marriage or acquired later, called an estate jure uxoris. He was
accordingly entitled to sole possession of these lands during the marriage and
to receive all rents and profits that they produced. A wife could regain
control over her lands only upon divorce or the husband's death. In addition,
the personal property owned by the wife at marriage or acquired by her later
became the husband's property, except for her clothing and jewelry. For
example, if both H and W worked outside of the home, the earnings of both
were owned by H.

[C] Rights Upon Divorce
When divorce occurred—which was rare—property was divided between

the spouses according to who held title. Whether the husband was still
obligated to support the wife effectively hinged on whether the wife was at
fault in causing the divorce, e.g., through infidelity. The blameless wife was
entitled to continued support from the husband, called alimony. The
blameworthy wife, in contrast, received no further support.



[D] Rights Upon Death

[1] Dower
Suppose A died, holding fee simple absolute in the family farm, and was

survived only by his wife B and son C. Under the rules governing disposition
of real property upon death, the farm would descend to C, not B; a widow
was not considered an heir. C might support B thereafter, but such support
was not assured (e.g., what if B was not C's mother, but rather A's second
wife?). How could B survive?

The common law met this concern by giving the widow dower—a special
life estate in one-third of her deceased husband's qualifying real property.
During the marriage, the wife had a protected interest known as “inchoate
dower” in all freehold lands in which the husband had an estate that could be
inherited by the wife's issue. Thus, all fee simple estates and most fee tail
estates6 that the husband held at any time during the marriage were subject to
dower.7 Without the wife's consent, the husband could not voluntarily
transfer these interests to others, nor could creditors seize them to satisfy the
husband's debts. Upon the husband's death, the widow's dower became
“consummate,” and one-third of the qualifying lands were set aside for her
lifetime use. In theory, the widow could support herself by either leasing
these lands to others or farming them herself.

Today dower is virtually obsolete.8 Almost all states have abolished the
doctrine in favor of more effective techniques for protecting the surviving
widow.9 Even in its original form, the limitations of dower were clear.
Unless the husband owned a qualifying estate in farm land or other income-
producing real property, the widow might receive little practical benefit (e.g.,
imagine the widow holding a life estate in one-third of the family home).
Over time, as family wealth increasingly took the form of stocks, bonds,
cash, and other personal property—to which dower did not apply—the utility
of the doctrine diminished.

[2] Curtesy
When a wife died before her husband, the common law provided the

surviving husband with curtesy, the counterpart of dower. Curtesy was a
special life estate the husband received in real property that his wife held in
either fee simple or fee tail. While dower provided the wife with a life estate



in only one-third of her husband's qualifying lands, curtesy gave the husband
a life estate in all such lands held by his wife. Again unlike dower, curtesy
arose only if the marriage produced issue capable of inheriting the wife's
lands. Upon the birth of such issue, the husband received “curtesy initiate” in
the wife's qualifying lands, which precluded his wife from transferring any
interest in them without his consent. If his wife predeceased him, the
husband acquired “curtesy consummate” upon her death. Like dower,
curtesy has been abolished in almost all jurisdictions.



§11.03 Modern Common Law System

[A] Statutory Reforms
The modern common law approach to marital property—which prevails in

most states—bears little resemblance to its ancestor. Dramatically reshaped
by two waves of statutory reforms, it increasingly resembles the community
property system. At some point, the two systems will probably converge,
creating uniform standards in all states.

[B] Rights During Marriage: Married Women's
Property Acts

In the nineteenth century, reform legislation called the “Married Women's
Property Acts” eroded much of the anachronistic, gender-based system that
governed property rights during marriage.10 Coverture was abolished;
women were allowed to retain control of their property after marriage. Over
time, all common law property states acknowledged the legal rights of
married women to enter into contracts and to acquire and control property on
terms generally equal to men. Accordingly, a spouse was not liable to
creditors for non-marital debts incurred by the other spouse.11 Professor
Richard Chused has suggested that gender equality was not the exclusive
impetus for these reforms; he notes that they were at least partly enacted to
shield family property from the husband's creditors.12

Still, the result was a marital property system that—at least in theory—
provides wife and husband with the legal opportunity to enjoy equal rights
during marriage. The foundation of the reformed system is simple: property
is owned by the spouse who acquires it. For example, consider rights to
property that each spouse owns before marriage. If W already owns a farm
worth $200,000 when she marries H, W retains complete control over this
property after marriage. In the same manner, after marriage H continues to
own the $100,000 stock portfolio that he previously owned. Similarly, each
spouse owns whatever property he or she acquires during the marriage,
absent a gift to the other spouse.

In practice, however, the promise of gender equality remains unfulfilled.



Assume H and W are penniless when they marry. If H now begins earning
wages from employment outside the home, these earnings—and all other
assets purchased from them—are viewed as his property. W similarly has the
legal right to own any wages she earns from outside employment. Yet during
the nineteenth and twentieth centuries, married women were much less likely
to work outside the home than were married men. Thus, if H works outside
the home for 20 years, he “owns” his resulting wages and the assets they
produce: the family home, car, furniture, bank account, and so forth. If W
works only inside the home, the system assigns no monetary value to her
labors; W owns nothing, unless H makes her a gift of his property. Under
this model, H holds almost as much control over marital property as
coverture formerly provided.

As married women increasingly work outside the home, this imbalance
has lessened. Even for working women, however, inequality persists because
husbands statistically earn more than wives.

[C] Rights Upon Divorce: Equitable Distribution

[1] Toward Gender Equality
The late twentieth century brought revolutionary change to the law

governing the property rights of divorcing spouses. In the 1970s, common
law states began abandoning the traditional approach in favor of statutes
requiring equitable distribution. Today all common law states follow this
view, which—like the community property system—rests upon the
foundation that marriage is an economic partnership.

Under this approach, the divorce court distributes property between wife
and husband based on equitable principles after considering a variety of
criteria relating to each spouse's needs, abilities, and circumstances.13

Although these criteria vary considerably from state to state, most statutes
direct the court to take into account factors such as:

(1) the income and property of each spouse at the time of marriage;
(2) the duration of the marriage;
(3) the age and health of each spouse;
(4) the income and property of each spouse when the divorce action

begins;



(5) the occupation and vocational skills of each spouse;
(6) any antenuptial agreement;
(7) the special needs of each spouse;
(8) the contribution of each spouse to the marriage, in terms of both

acquisition of assets and provision of household services;
(9) the dissipation of assets by each spouse during the marriage;14 and
(10) the opportunity of each spouse for future employment.
As courts apply these equitable distribution criteria, there is a clear trend

toward equal distribution.15 For example, statutes in some states presume
that equal distribution is equitable, absent contrary criteria. Even without
statutory guidance, many courts appear to utilize equal distribution as a
starting point in determining an equitable result, by analogy to community
property principles. Like all legal standards involving numerous criteria, the
equitable distribution factors are difficult to apply in practice, leading some
courts to adopt equal distribution as the easiest path.16

[2] Marital Property Defined

[a] General Principles
There are three different approaches to defining the “property” that is

subject to equitable distribution.17 In some states, the statute covers all
property owned by either spouse, acquired at any time and from any source.
A second group of states follows a somewhat more restrictive definition,
limiting the scope of marital property to property acquired during marriage
by either spouse from any source (including property obtained by gift,
bequest, devise, or descent). Finally, a number of states apply equitable
distribution only to property acquired from income earned during the
marriage; this is essentially the same definition followed in community
property states.

[b] Educational Degrees/Professional Licenses
Are educational degrees, professional licenses, or careers “property” that

is subject to equitable distribution upon divorce? Beginning in the 1970s, as
“no fault” divorce laws swept the nation, courts have struggled with this
difficult issue.



[i] Majority Approach: Not Marital Property
Most jurisdictions refuse to recognize degrees, licenses, or the like as

property.18 An illustrative case is Marriage of Graham.19 Anne Graham
worked full-time as an airline stewardess for six years, financing the
education of her husband Dennis Graham; Dennis obtained an undergraduate
degree and a master's degree in business administration. Shortly thereafter,
upon divorce, Anne petitioned the court for a share in the monetary value of
Dennis's M.B.A. degree; the trial court awarded Anne $33,134, an amount
equal to 40% of the statistically-anticipated future earnings attributable to the
degree.20

The Colorado Supreme Court, however, concluded that an educational
degree “is simply not encompassed even by the broad views of the concept
of ‘property.’”21 In a widely-cited passage, the court reasoned that the degree
had none of the traditional characteristics of property: it had no exchange
value; was personal to the holder; could not be transferred to another; ended
on the death of the holder and was not inheritable; and could not be assigned,
sold, transferred, conveyed, or pledged. Rather, it was “simply an intellectual
achievement that may potentially assist in the future acquisition of
property.”22

The court's formalistic approach to the definition of property—widely
imitated by other courts—is troubling. For example, many types of property
have no exchange value (e.g., old love letters); some property rights expire
when the holder dies (e.g., a life estate); and often property rights cannot be
transferred (e.g., a tenancy for years that is expressly not transferable).

Instead, the result in Marriage of Graham and similar decisions following
the majority rule is better explained by two themes that lurk below the
surface of the opinion. One theme revolves around whether human abilities
should be considered property subject to private ownership. In part, the
Graham court seems to suggest that Dennis' education (an “intellectual
achievement”) was attributable to the inherent abilities he possessed before
marriage. For example, if Dennis still had two kidneys, while Anne had only
one left, a court would not classify the extra kidney as marital property
subject to equitable distribution, and the same rationale might be applied to
an education. The other theme is the practical difficulty of appraising the
value of an education. Statistics may have little relevance in the individual
case. Dennis' future income will be influenced by a wide range of factors



other than his education (e.g., his health, his interpersonal skills, his
employer's solvency). Some courts express concern that any such valuation
attempt is largely speculative.23

[ii] New York Approach: Marital Property
In contrast, it is well-settled in New York that educational degrees,

professional licenses, and other career-enhancements are marital property
subject to equitable distribution. The New York statute establishing the
equitable distribution criteria directs the court to consider, among other
things, the contribution of a spouse to “the career or career potential of the
other party.”24 It further requires consideration of the contributions made to
the acquisition of marital property by the spouse not holding title to it,
including the “expenditures and contributions and services as a spouse,
parent, wage earner and homemaker.”25

The leading decision interpreting this standard is O'Brien v. O'Brien,26

presenting facts strikingly similar to those in Marriage of Graham. The wife
worked as a teacher for nine years, allowing her husband to finish his
undergraduate degree, graduate from medical school, and complete
internship training. Two months after receiving his medical license, the
husband initiated divorce proceedings. The trial court awarded the wife
$188,800, representing 40% of the value of her husband's medical license.

The court had little difficulty affirming this result. It rejected plaintiff's
plea—based on decisions like Marriage of Graham—that the license did not
satisfy the traditional definition of property, reasoning that the applicable
New York statute created a “new species of property” unknown at common
law. The court observed that a working spouse often contributes substantial
income and sacrifices personal educational, career, and childbearing
opportunities, all to support the other spouse's pursuit of a professional
degree that will ultimately benefit both. Consistent with the premise of
equitable distribution that marriage is an economic partnership, it held that
the medical license was the product of the parties' joint efforts, and thus
marital property. As a secondary basis for its holding, the court noted that—
even outside of the statute—a professional license is a “valuable property
right” that, for example, cannot be revoked without due process of law.

Six years later, Elkus v. Elkus27 extended O'Brien by holding that a
plaintiff opera singer's career and celebrity status were marital property. The



defendant husband sacrificed his own potential career in order to serve as his
wife's voice coach and to care for their children, all of which increased the
value of her career. Although plaintiff's successful career was primarily
based on an “innate talent,” the Elkus court reasoned that the appreciation in
the value of her career due to the husband's efforts was marital property.

[iii] Alternative Approach: Reimbursement Alimony
Some states embrace a third approach, agreeing that graduate degrees and

the like are not property, but awarding “reimbursement alimony” to
compensate the supporting spouse for economic sacrifices made during the
marriage.28 Yet this remedy is quite limited. Usually only out-of-pocket
contributions to educational expenses such as tuition can be recovered. Thus,
for example, if W earned wages during the marriage, using $50,000 from her
earnings to pay for H's medical school tuition, she will be able to recover
$50,000 in alimony payments over time. But W's expenditures on rent, food,
and other family needs will not be repaid. Moreover, if W worked only
inside the family home and raised the couple's children, these non-monetary
contributions will be ignored.

[iv] Reflections on the “Degree Dilemma”
The legal scholarship exploring the “degree dilemma” emphasizes the

unfairness to women generally if graduate degrees, licenses, and other forms
of human capital are not treated as marital property.29 Young families
primarily invest in education or similar human capital, not tangible assets
such as land or stocks, and most commonly this investment enhances the
career potential of men, not women.30 Thus, for example, a dissenting justice
observed in Marriage of Graham: “As a matter of economic reality the most
valuable asset acquired by either party during this six-year marriage was the
husband's increased earning capacity.”31 The majority rule effectively
assigns this asset to the professional spouse, who is usually the husband, to
the detriment of the wife.

[D] Rights Upon Death: Elective Share
The elective share has replaced dower and curtesy in almost all common

law property jurisdictions.32 The surviving spouse may elect to either (a)
abide by the terms of the decedent spouse's will or (b) take a share (normally
one-half or one-third) of all property the decedent owned at death. For



example, suppose that H dies owning real and personal property valued at
$1,000,000; his will bequeaths $50,000 in stocks to W, his widow, and gives
the balance of his property to his cousin C. Under an elective share statute,
W may either accept the $50,000 bequest or repudiate the will and receive an
elective share, most likely $500,000.33 Inter vivos gifts made by the decedent
to the surviving spouse are normally not considered in this process; thus, for
example, W would still receive her elective share even if H had given her
$2,000,000 during his lifetime.34

Although the size of the elective share varies from state to state, there is a
clear trend—presumably influenced by the community property system—
toward a one-half share. The 1993 amendments to the Uniform Probate Code
reflect this trend.35 The Code formerly provided for a one-third share. As
amended, the Code provides the surviving spouse with a share of the couple's
combined assets, using a sliding scale based on the principle: “the longer the
marriage, the larger the share.” Thus, the surviving spouse who was married
for 15 years or longer receives a one-half share, while one married for a
shorter period receives less.36

Yet the traditional elective share approach suffers from loopholes that
threaten to undermine its effectiveness. For example, consider the inter vivos
gift to a third party. Suppose that H gives all of his property to his cousin C,
following the common law view that during life a spouse has complete
control over his or her own property. One week later, H dies, leaving his
wife W penniless. If we apply the standard rule that the elective share is
computed based on the property the decedent owned at time of death, W
receives nothing. How can these two seemingly inconsistent principles be
reconciled? Judicial wrestling with this issue has produced a variety of
compromise tests. Some states follow an “illusory transfer” standard, which
allows the surviving spouse an elective share in property over which the
decedent retained significant control (e.g., insurance policies).37 Others focus
on the scienter of the decedent, extending the elective share to property that
the decedent transferred to a third party in order to defeat the survivor's
elective share.38 Ironically, for all their faults, the common law doctrines of
dower and curtesy probably afforded better protection against inter vivos
gifts; property subject to dower or curtesy could not be transferred without
the consent of both spouses.

Another problem is that the elective share may not apply to non-probate



property, that is, property transmitted outside of the traditional probate
system. Today property owners often circumvent probate by using will
substitutes such as revocable trusts, life insurance policies, pay-on-death
provisions in pension and retirement plans, and transfer-on-death deeds.39

Suppose that (1) all of W's assets are held in a retirement plan and (2) her
contract with the plan provides that upon death the assets go to W's cousin C,
not W's husband H. Because the elective share has historically applied only
to property that passes through probate, H's elective share would be
worthless.

States have struggled to modify the law governing the elective share in
light of the increasing use of nonprobate transfers. In most states, property
held in a revocable trust created by the decedent spouse is considered in
determining the elective share.40 But beyond this consensus, states differ
widely about which non-probate assets are subject to this share.41



§11.04 Community Property System

[A] Marriage as Partnership
The community property system is founded upon equality. It views

marriage as an economic partnership between husband and wife in which the
contributions of each spouse—whether outside or inside the home—are
valued equally.

[B] What Is Community Property?

[1] General Principles
The broad outlines of the community property system are simple. In

general, the earnings of either spouse during marriage—and all property
acquired with those earnings—are deemed community property. Each spouse
owns a one-half undivided interest in all community property. For example,
suppose that after W and H marry, W works inside the home while H earns
wages working in a bank; H's earnings during marriage are used to purchase
a $200,000 house. The house is community property, with W and H each
owning an undivided interest worth $100,000. In contrast to the approach of
the Married Women's Property Acts, the identity of the spouse whose wages
are used to purchase the house is irrelevant.

But not all property is considered community property. Property that a
spouse acquires before marriage, or acquires during marriage through gift,
devise, bequest, or descent, is deemed separate property. Separate property
is the sole property of the owner spouse who may use or transfer it freely,
just as if the owner were unmarried. For example, suppose that W owns
stocks worth $60,000 before she marries H and during the marriage H
inherits family jewelry worth $40,000. The stocks and jewelry are the
separate property of W and H, respectively.42

An unscrupulous spouse might attempt to disguise community property as
separate property. Thus, property owned or possessed by either spouse
during marriage is ordinarily presumed to be community property, regardless
of who formally holds title. This presumption can be rebutted by evidence
that the asset is separate property. For example, if O conveys fee simple



absolute in Brownacre to H “as his sole and separate property” while H is
married to W, the deed recital will be overcome by the presumption that
Brownacre is now community property, unless H can prove its separate
character.

Of course, spouses may alter or “transmute” the character of property by
agreement; this is simply a specialized form of gift between spouses. Thus, H
and W could agree to transmute community property (e.g., a sports car) into
separate property.43 Using the same process, they could convert separate
property (e.g., stocks that W acquired before marriage) into community
property.

[2] Assets Acquired with a Mixture of Community and Separate
Property

Who owns property acquired with a combination of community and
separate property? Suppose that during marriage H and W buy a house with
a $200,000 cash payment that is a combination of community ($150,000)
and separate ($50,000 owned by W) property. Virtually all community
property states would agree that W owns a 25% interest in the home as her
separate property and the remaining 75% interest is community property.

But what happens if the property is purchased with payments over time
that start before marriage? Suppose, for example, that before marriage W
purchases a $200,000 house, giving the seller S a $50,000 down payment
and a promissory note for $150,000. Assume that H and W are now married
and that H's earnings during marriage—community property—are used to
make the loan payments to S. Who owns the house now?

The community property states differ in their approaches to this
problem.44 Some states follow a pro rata approach that reaches the same
result as in the case of a lump sum payment: 25% is the wife's separate
property, and 75% is community property.45 Other states use an “inception
of right” approach, under which the character of the asset is determined
when the transaction begins; because W executed the purchase contact
before marriage, the home would be her separate property. Finally, a few
states employ a “time of vesting” rule that determines the character of the
asset when title is transferred; the home would also be W's separate property
under this view because she received title before the marriage.



[3] Profits Received from Separate Property
Similar uncertainty surrounds a related issue: who owns profits or other

income received during the marriage from separate property? In some states,
all such income is considered community property. But most community
property jurisdictions provide that income derived from separate property
normally remains separate in character. One exception to the majority rule
involves profits derived from a combination of capital and labor. Suppose,
for example, that H devotes all of his time during marriage to managing his
stock portfolio, which is separate property. Jurisdictions following the
majority approach will typically treat H's stock profits as a mix of separate
property (from the separate capital) and community property (from H's labor
during marriage), and attempt to apportion them accordingly.46

[C] Rights During Marriage
During marriage, the husband and wife have equal rights to use, manage,

and otherwise control community property.47 For example, either spouse can
sell community property, although some states require both spouses to
consent to the sale of community real property. Gifts of community property
pose a recurring problem. Some states allow either spouse to make
reasonable gifts to third parties (e.g., small donations to charity) without
consent of the other; other states prohibit all gifts unless both spouses
consent.48

[D] Rights Upon Divorce
Upon divorce, community property is divided between the spouses and

separate property is retained by the owner spouse. Statutes in most states
merely require an “equitable” division of community property based on
consideration of various criteria. In a few states (notably California), courts
are required to divide community property equally between the spouses,
unless some special exception applies.49

[E] Rights Upon Death
Upon death, a spouse may transfer by will one-half of the community

property and all of his or her separate property. Thus, if H and W own a
community property home worth $400,000 and W owns $100,000 in
separate property, at death W can transfer $300,000 ($200,000 in community



property plus her $100,000 in separate property) to whomever she wishes.
Spouses holding assets as community property receive a special federal

income tax benefit known as a “stepped up” basis when one spouse dies.
Suppose H and W originally purchased their home for $150,000; if they sold
it for $400,000 during the marriage, they would normally be obligated to pay
federal income tax on the amount of gain they realize from the sale, here
$250,000, absent any special exclusion. However, suppose W dies while they
still own the home and devises her share to H. The home receives an
adjusted tax basis of current fair market value, here $400,000; thus, if it is
later sold for $400,000, no “gain” is realized and no federal income tax is
due.



§11.05 Conflict between the Systems: The
Problem of Migrating Couples

What happens when both systems apply to a couple at different stages of
their marriage? Suppose H and W live in a community property state where
only H earns wages; all the property acquired with these earnings is
community property. If H and W now move to a common law state where H
dies, W enjoys the protection of both systems. She already has a half interest
in the property brought to the new state; she now receives an elective share
or intestate share in H's half.

But the transition from a common law jurisdiction to a community
property jurisdiction may be problematic.50 For example, in Estate of Hanau
v. Hanau,51 a couple married and lived in Ohio for 25 years; only the
husband worked outside the home. Under Ohio's common law property
approach, the $500,000 in assets acquired from the husband's earnings were
owned by the husband. The couple moved to Texas, a community property
state; the husband soon died, bequeathing his estate to his daughter by a prior
marriage. If the couple had remained in Ohio, the wife could have recovered
an elective share of her husband's estate. However, under the controlling
Texas community property law, the entire estate was deemed the husband's
separate property, which he could bequeath as he wished.52



§11.06 Attempts to Avoid the Systems:
Premarital Agreements

An increasing number of couples enter into agreements before marriage
that establish their property rights in the event of divorce.53 The common law
was traditionally hostile to such premarital agreements on the basis that they
tended to encourage divorce. Some courts still cling to this view, refusing to
enforce such agreements on grounds of public policy.

The modern trend is to recognize the validity of premarital agreements. A
majority of states have adopted the Uniform Premarital Agreement Act,
which provides that an agreement is generally enforceable unless (1) it was
unconscionable when made and (2) the complaining spouse both did not
receive full financial disclosure and did not execute a written waiver of
rights.54 Some states have adopted the Act with the modification that
unconscionability or lack of full disclosure will invalidate the agreement, and
several non-adopting states also appear to follow this approach.



§11.07 The Future of Marital Property Law?:
Uniform Marital Property Act

The Uniform Marital Property Act may ultimately bridge the gap between
the common law and community property systems. To date, however, the
Act has received an unenthusiastic reception; it has been adopted only by
Wisconsin.55

The Act dramatically alters property rights during the marriage,
abandoning the “you earn it, you own it” approach of the Married Women's
Property Acts. The Act essentially creates a community property system,
although the phrase “community property” is delicately avoided. During the
marriage, each spouse owns a present half-interest in all “marital
property.”56 Marital property consists of all earnings during marriage and the
property acquired with those earnings. All property acquired before
marriage, together with property acquired during marriage by gift, bequest,
devise, or descent, is deemed separate property, not subject to the provisions
of the Act.57

For example, assume that when H and W are married, W owns stocks
worth $100,000; during the first year of marriage, H earns $50,000 and
receives a $10,000 painting by gift from his aunt. At this point in the
marriage, both H and W own a $25,000 share in marital property; W owns
the stocks as her separate property; and H owns the painting as his separate
property.

The impact of the Act at divorce or death is relatively minor. Despite its
stress on equal rights during marriage, it continues the equitable distribution
approach to property rights upon divorce. Upon death, each spouse may
transfer one-half of the marital property, which is quite similar to the elective
share system prevailing in common law states.



§11.08 Same-Sex Marriage
After years of controversy,58 the Supreme Court held in Obergefell v.

Hodges59 that the Constitution protects the right of same-sex couples to
marry, thereby invalidating contrary laws. It reasoned that marriage was a
fundamental right, part of the right to liberty protected by the Due Process
and Equal Protection Clauses of the Fourteenth Amendment, and that
“couples of the same sex may not be deprived of that right.”60

The Obergefell Court acknowledged that states had historically made
marriage the basis for various rights and benefits, including “inheritance and
property rights.”61 One implication of the decision is that married same-sex
couples are entitled to all inheritance and property rights enjoyed by married
heterosexual couples.



§11.09 Rights of Unmarried Couples

[A] Traditional Approach
The marital property law principles discussed above apply only to legally-

married couples.62 Most jurisdictions require a ceremonial marriage that is
duly licensed and registered with the state, having long abolished the concept
of “common law” marriage.63 Under the traditional view, unmarried
cohabitants cannot derive any property rights from their status as a couple.
Suppose that A and B enter into an agreement to live together as an
unmarried couple, sharing income and household duties equally. If A and B
now separate, neither has any property rights against the other—despite their
express contract—under the traditional approach.

Today this approach is followed only in a minority of states. Courts use a
variety of bases to defend the historic rule. The repeal of statutes permitting
common law marriage is widely viewed as evidence of legislative intent to
confine the scope of marital property rights to ceremonial marriages. A
second theme is that any cohabitation agreement is effectively a contract for
prostitution, founded upon the illegal and immoral consideration of sexual
services. Finally, some courts raise the broader concern that unmarried
cohabitation tends to discourage marriage, and thus weakens “our family-
based society.”64

[B] The Marvin v. Marvin Revolution
The modern movement toward extending property rights to unmarried

couples was sparked by the California Supreme Court's controversial
“palimony” decision in Marvin v. Marvin.65 Plaintiff Michelle Marvin
alleged that she entered into an oral agreement with defendant Lee Marvin
whereby (a) they would live together as husband and wife, (b) they would
equally share their earnings and property, and (c) she would provide
“services as a companion, homemaker, housekeeper and cook.” Plaintiff
further asserted that she fully performed the agreement for six years, until
defendant expelled her from his house. She sued for half of the $3.8 million
that he had accumulated during their relationship.66



The court first held that plaintiff could maintain her express contract
claim. It acknowledged that a contract between nonmarital partners would be
unenforceable if it rested solely on the illegal consideration of sexual
services; but it found other lawful consideration, e.g., the agreement to share
earnings and property. As the court summarized: “[W]e base our opinion on
the principle that adults who voluntarily live together and engage in sexual
relations are nonetheless as competent as any other persons to contract
respecting their earnings and property rights.”67

The second strand of Marvin was more surprising: the court concluded
that plaintiff might have enforceable property rights even without an express
contract. It observed that unmarried cohabitants might have expectations that
courts would “fairly apportion property accumulated through mutual effort,”
which should be protected in equity. Citing changing societal mores, the
court concluded that moral considerations should not block this result. It also
rejected concern about the stability of marriage, suggesting that unmarried
cohabitation sometimes served as a trial period before marriage.
Accordingly, it remanded the case to the trial court to determine whether the
conduct of the parties demonstrated an implied contract, an implied
agreement of partnership or joint venture, or a similar “tacit understanding,”
and whether principles of quantum meruit, constructive trust, or resulting
trust might apply.

[C] Post-Marvin Decisions
In the wake of Marvin, the majority rule is that property rights may exist

between unmarried cohabitants. In over 30 states, these rights stem from
Marvin theories, most commonly express contract. In Watts v. Watts,68 for
example, on facts69 even more compelling than those in Marvin, the
Wisconsin Supreme Court held that a former cohabitant could sue in express
contract and unjust enrichment, and utilize the constructive trust remedy.70

And many other states still recognize common law marriage, which produces
a similar result.71

[D] Same-Sex Couples
Jurisdictions that recognize property rights between unmarried

heterosexual couples have sometimes extended this protection through case
law to same-sex couples as well, particularly where an express contract is



present.72 Legal scholars had argued that the logic for recognizing rights for
gay and lesbian couples was even stronger than that for heterosexual couples
because the option of marriage was unavailable in most states, but the
Supreme Court's ruling in Obergefell v. Hodges has undercut this position.73
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§12.01 Future Interests in Context
The traditional English law governing future interests was an attempt to

reconcile two competing goals: individual autonomy and overall social
welfare.1 Centuries of legal battle between these goals produced an intricate
maze of rules that has confused generations of judges, lawyers, and law
students. The common law allowed the creation of certain categories of
future interests (see Chapters 13 and 14), but imposed somewhat different
restrictions on each category. Broadly speaking, these restrictions were
designed to ensure that land was not burdened with future interests for an
unduly long period (see Chapter 14).

Accordingly, one crucial task is identifying the category into which a
particular future interest falls. For example, is it a springing executory
interest, a possibility of reverter, or something else? Complex rules govern
the classification or “labeling” of future interests. After classification, the
next question is how the restrictions apply to interests within the category.
For example, the Rule Against Perpetuities applies to contingent remainders,
but not to reversions. Many of these historic restrictions are now obsolete,
and are being supplanted or modified by modern legislative reforms.



§12.02 What Is a Future Interest?
Broadly speaking, a future interest is a right to receive possession of

property at a future time. One leading authority defines it more precisely as
“an interest in land or other things in which the privilege of possession or of
enjoyment is future and not present.”2 In other words, a future interest is a
non-possessory interest that will—or may—become a possessory estate in
the future. Despite its confusing name, a future interest is a presently-
existing property right.

Suppose that O owns fee simple absolute in Greenacre; she wants her
daughter D to have possession of Greenacre for D's life, and then wants her
granddaughter G to receive fee simple absolute in the property. O can
accomplish her goal in either of two ways. O could now convey a life estate
in Greenacre to D, wait until D died, and then convey fee simple absolute to
G. Under this first option, G has no rights in Greenacre at all until and unless
O carries out her planned conveyance in the future. O may change her mind
or die before this occurs. G has—at best—a hope or expectancy.

Alternatively, O could now convey to G a future interest—the right to
receive possession of Greenacre after D's death. Under this second option, G
now has a legally-enforceable right in Greenacre in the form of a future
interest called a remainder. When D dies, G (or if G is then dead, her
successors) will be entitled to possession of Greenacre, regardless of whether
O dies or changes her mind in the interim. Until D dies, the practical utility
of G's remainder is limited. Certainly G can sell or otherwise transfer her
interest. Indeed, if Greenacre is a working gold mine and D is on the brink of
death, G's remainder is quite valuable. And G may receive other minor
benefits; for example, if D commits waste on the property, G can sue to
enjoin D's conduct.



§12.03 Why Create a Future Interest?

[A] Family Support Motive
Future interests are most commonly encountered in family gifts—

testamentary or inter vivos gifts of property to relatives. In effect, they are
flexible estate planning tools that allow an owner to control the disposition of
property even after death.

Suppose O owns fee simple absolute in Redacre, a farm; O's family
consists of daughter D and grandson G. Assume that O's goal is to provide
financial support to D and G after his own death. If O simply devises fee
simple absolute in Redacre to D, D would be free to transfer her title to
anyone before or upon her death. For example, if D gambled Redacre away
during her life, she would be unable to devise it to G upon her death. O can
avoid this risk by devising a life estate to D and a future interest to G; under
this approach, D cannot eliminate or otherwise prejudice G's future right to
Redacre. Of course, a property owner like O might use future interests in a
deed or a will to structure a gift in anticipation of many types of other events,
such as the marriage, death, or birth of family members.

[B] Charitable or Economic Motives
When future interests are found outside of the family setting, as was

common in the nineteenth century, they typically serve either a charitable or
economic motivation. Suppose that charitable O intends to donate Redacre to
a local hospital group, and wants to ensure that it will be forever used as a
hospital. To accomplish this goal, O might grant Redacre “only for so long
as it is used as a hospital,” retaining the future interest called a possibility of
reverter. Or perhaps O has an economic goal—to ensure that the railroad
runs by his farm, so that the wheat he grows can be easily sent to market.
Under these circumstances, O might grant a strip of Redacre to the railroad
“only for so long as it is used for railroad purposes.” In either event, the
grantee is motivated to carry out O's plan in order to avoid loss of title.3



§12.04 Types of Future Interests

[A] Basic Categories
Five basic types of future interests are recognized:
(1) the reversion;
(2) the possibility of reverter;
(3) the right of entry;
(4) the remainder; and
(5) the executory interest.

Within each category, there may be further subdivisions; for example, there
are four varieties of remainders. Table 2 on the next page summarizes the
universe of future interests.

The starting point for classifying a future interest is to determine the
identity of the person who holds it: is the holder a transferor or a transferee?
Suppose O, holding fee simple absolute in Greenacre, grants a life estate to L
(e.g., “to L for life”). O is considered a transferor because she transferred an
estate smaller than her own, while impliedly retaining a future interest (here,
a reversion); once L's life estate ends, O or O's successors will be entitled to
possession of Greenacre. The first three future interests above—the
reversion, the possibility of reverter, and the right of entry—can be created
only in a transferor and are discussed in Chapter 13.

Alternatively, suppose that by a single deed O grants a life estate in
Greenacre to L and grants the future interest following the life estate (a type
of remainder) to a third person, X; O might use deed language such as “to L
for life, then to X.” Here, X is considered a transferee because he receives
his future interest from another person. The final two future interests
mentioned above—the remainder and the executory interest—can be created
only in a transferee and are discussed in Chapter 14.

Table 2: Future Interests



[B] Subcategories of Future Interests
Future interests may be created in a variety of legal settings. For example,

although the hypotheticals above concern real property, these interests can
also be created in personal property.4 Indeed, today future interests are
principally created in personal property such as stocks and bonds, not in
land.

Similarly, future interests may be either legal or equitable. In the fact
pattern above, O created a “legal” remainder in X. However, O could have
created a remainder for X in trust (e.g., “to T in trust for the benefit of O for
life, and then for the benefit of X”) that would be an “equitable” remainder.

Finally, future interests may be either contingent or noncontingent. The
legal remainder in X above is noncontingent, simply meaning that it is
certain to become possessory upon L's death. However, O could grant a
remainder that is contingent on future events, such as X attaining a certain
age (e.g., “to L for life, and then to X if X reaches age 21”). This contingent
remainder may never ripen into a possessory estate (e.g., if X dies at age 20).

[C] A Future Interest in What Possessory Estate?
Each future interest will—or may—become a possessory estate. Thus, in

classifying future interests it is conventional to identify both the type of
future interest and the possessory estate linked to it. For example, if O grants
Greenacre “to L for life, and then to X and his heirs,” X's future interest is
fully described as an indefeasibly vested remainder in fee simple absolute. It
is the type of remainder called an indefeasibly vested remainder; and when



the remainder ripens into a possessory estate, X will have fee simple
absolute.



§12.05 Classifying Future Interests: An
Overview

The classification of future interests is governed by elaborate and rather
arcane rules, as discussed in Chapters 13 and 14. But classification in a
general sense is relatively easy when a deed or will creates a present freehold
estate that is followed by only one future interest, e.g., “to A for life, then to
B and his heirs.” In this situation, the identity of the first-created estate will
determine the basic category of future interest that follows, as shown in
Table 3 below.

Table 3: Linking Freehold Estates and Future Interests

The usefulness of Table 3 is limited. It may be necessary to determine the
subcategory of future interest involved. Even though the Table reveals that
B's interest is a remainder (because it follows an absolute life estate and is
held by a transferee), we must still assess which remainder subcategory it fits
into. In addition, the Table provides little assistance when an estate is
followed by multiple future interests.



§12.06 Common Law Approach to Future
Interests

[A] Autonomy v. Marketability
Future interests present one of the clearest examples of the historic tension

between individual autonomy and overall social welfare. On the one hand,
English landowners sought unfettered private property rights that would
allow them to transfer property by the use of future interests that would
survive the owner's death. On the other hand, mercantile and commercial
forces allied with the Crown demanded free marketability of land. They
insisted that future interests be limited, so that land could be transferred for
maximum societal benefit (see §14.09).

For example, suppose O owns fee simple absolute in Blueacre, a farm
located on the Thames River near London. Agriculture is the natural use of
Blueacre, and O wants to protect his family against any ill-conceived scheme
to change the use. Thus, O devises Blueacre to his daughter D “only for so
long as Blueacre is used as a farm, and if Blueacre is not used as farm, then
to X and his heirs.” One hundred years later, Blueacre and other land
fronting on the Thames is extremely valuable for dockyard use. Dockyard
use would encourage trade, and thus benefit the English economy; but
Blueacre is much less valuable as farm land. If D's successors now try to
convert Blueacre into a dockyard, their title will end. Should the law respect
O's autonomy as a property owner by enforcing the “farm only” restriction or
should it ignore the restriction as inconsistent with the overall social good?
To what extent can the dead control the living?

[B] The Common Law Compromise
In a broad sense, the common law governing future interests can be seen

as a grudging compromise between these competing factions. Over time,
property owners were given increasing latitude to create different types of
future interests, including interests held by transferees (entitled to less
judicial respect than those held by the original owner) and contingent
interests (which might never ripen into possession). This evolution
culminated with the Statute of Uses, which first authorized the (seemingly



revolutionary) executory interest—a contingent, divesting future interest held
by a transferee.

At the same time, the law adopted various devices to limit the impact of
these interests on marketability. One approach was to restrict the
transferability of such interests. Future interests that could not be freely
transferred were less likely to interfere with the marketability of the
underlying estate. Thus, for example, traditionally the possibility of reverter
and the right of entry could be transferred only by intestate succession, not
by devise or inter vivos conveyance. Another approach was to impose a time
limit on how long a future interest could exist, as exemplified by the doctrine
of the destructibility of contingent remainders. Probably the most famous
device, however, was an effective ban on the creation of certain types of
future interests, as seen in the Rule Against Perpetuities, the Rule in Shelley's
Case, and the Doctrine of Worthier Title (see §14.09).



§12.07 Modern Future Interest Legislation
Many jurisdictions have modified the common law approach to future

interests through legislation. Two themes are evident in this reform effort.
First, the complex and confusing categorization system is slowly being
simplified, as legal commentators have long urged.5 For example, some
states have merged the executory interest into the remainder, treating both as
a “remainder.”6 And the traditional common law restrictions on future
interests such as the Rule in Shelley's Case, the Doctrine of Worthier Title,
the destructibility of contingent remainders, and even the venerable Rule
Against Perpetuities have been either abolished or greatly weakened (see
§§14.09–14.14).

Second, legislation in a number of jurisdictions now limits the duration of
future interests, in a modern echo of the Rule Against Perpetuities. Statutes
in some states provide that certain future interests lapse within a set period
(usually 20 to 40 years), unless the holder records a notice of intent to
preserve the interest under a “renewal” procedure afforded by the legislation
(see §13.05). And, under the “marketable title acts” (see §25.08) in effect in
many states, a record owner who has title stretching back for a specified
period (usually 40 years) is deemed to have “marketable title,” that is, title
free of any encumbrances or other defects (including future interests) that are
not reflected in documents recorded during the period. In effect, these
marketable title acts invalidate most future interests and certain other claims
to land title that were recorded before the statutory period began.



§12.08 Contemporary Relevance of Future
Interests

The importance of future interests has been diminishing for decades. It is
now extraordinarily rare to transfer a legal freehold estate in land other than
fee simple absolute. Thus, legal future interests in real property are
uncommon.7

Today future interests are still used as family estate planning tools, but
principally for personal property held in trust. Over the last century, stocks,
bonds, and other personal property have replaced land as the primary form of
family wealth. Further, the trust has proven a much more effective estate
planning device than the will or deed. Accordingly, equitable future interests
are widely utilized.

As future interest usage shifted from real to personal property, the
common law restrictions on future interests became increasingly
anachronistic. Intended in large part to promote the marketability of land,
these restraints have little or no application to personal property.

1. For more detailed analysis of the law governing future interests, see generally John A. Borron,
The Law of Future Interests (3d ed. 2002); see also Sheldon F. Kurtz, Moynihan's Introduction to the
Law of Real Property 133–220 (6th ed. 2015); D. Benjamin Barros, Toward a Model Law of Estates
and Future Interests, 66 Wash. & Lee L. Rev. 3 (2009).

2. 1 John A. Borron, The Law of Future Interests §1, at 2 (3d ed. 2002); see also Restatement
(Third) of Prop.: Wills & Other Donative Transfers §25.1 (defining future interest).

3. Alternatively, the grantor might have both motivations. See, e.g., Mahrenholz v. County Board of
School Trustees, 417 N.E.2d 138 (Ill. App. Ct. 1981) (owner conveyed 1½-acre parcel to school board
for school use, probably intending both to ensure nearby school for son and to benefit the school
district).

4. See, e.g., Gruen v. Gruen, 496 N.E.2d 869 (N.Y. 1986) (remainder created in painting).
5. See, e.g., Lawrence W. Waggoner, Reformulating the Structure of Estates: A Proposal for

Legislative Action, 85 Harv. L. Rev. 729 (1972). The Restatement (Third) of Property: Wills and Other
Donative Transfers would simplify the law by eliminating the traditional five types of future interests,
and replacing them with two types: the reversion (any future interest retained by the transferor) and the
remainder (any future interest created in a transferee). Restatement (Third) of Prop: Wills & Other
Donative Transfers §§25.1, 25.2. The Kansas Supreme Court seemingly endorsed this approach in
Rucker v. DeLay, 289 P.3d 1166 (Kan. 2012).

6. See, e.g., Cal. Civ. Code §769; N.Y. Est. Powers & Trusts L. §6-3.2.
7. See generally T.P. Gallanis, The Future of Future Interests, 60 Wash. & Lee L. Rev. 513 (2003).
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§13.01 Three Future Interests
The common law traditionally classifies future interests according to the

identity of the holder. Suppose O, owning fee simple absolute in Blueacre,
conveys a life estate to A, retaining a future interest. Because O's future
interest arose when O transferred the life estate to A, O is considered a
transferor. A future interest can be created only through a deed, trust, or will;
thus, only a grantor, settlor, or testator can be a transferor.

Three types of future interests may be created in a transferor: the
reversion, the possibility of reverter, and the right of entry. These interests
share a common theme: if one becomes possessory, the estate will belong to
the transferor or his successors. In some contexts, the law accords more
protection to future interests held by a transferor than to future interests
given to a third party, or transferee. For example, the Rule Against
Perpetuities does not apply to a transferor's future interests.

Modern law still tends to disfavor the possibility of reverter and the right
of entry. Scholars have long argued that the arcane distinction between these
two types of future interests should be abolished, and some courts have
adopted this view.1 More fundamentally, many states have severely curtailed
the duration and enforceability of these interests through legislation. The law
is slowly moving toward the abolition of both interests.2



§13.02 Types of Future Interests

[A] Reversion
When an owner conveys an absolute estate deemed “smaller” than the

estate he holds, he retains a future interest called a reversion. Assume O
owns fee simple absolute in Brownacre and conveys a life estate to A. A's
life estate is a “smaller” estate than O's fee simple absolute because a life
estate has a shorter duration than a fee simple; accordingly O has failed to
convey his entire estate. Even though the language of O's conveyance does
not expressly reserve any future interest in O, it arises as a matter of law: O
retains a reversion in fee simple absolute. Once A's life estate ends, O
automatically receives fee simple absolute, without taking any action.
Similarly, when a fee simple absolute owner conveys another absolute estate
that is smaller than fee simple (e.g., fee tail, term of years, or periodic
tenancy), she retains a reversion. Fee simple determinable and fee simple
subject to a condition subsequent are considered estates equal in quantum to
fee simple absolute, and thus create different future interests in the transferor
as discussed below.

Complexity arises when an owner creates a series of estates and other
interests through a single conveyance, but the inquiry remains the same: has
the owner conveyed his entire estate? Suppose O conveys Brownacre “to A
for life, then to B for life, then to C for life, and then to D and his heirs if D
passes the bar, and if D never passes the bar, then to E and his heirs if E
passes the bar.” O retains a reversion in fee simple absolute here because A,
B, and C will all die and neither D nor E may ever pass the bar, and thus O
has not transferred his entire estate. If D and E do not pass the bar,
Brownacre reverts to O (or, if O has died in the interim, to O's successors). It
does not matter that O's reversion is contingent on future events; it is still
considered a reversion.

The common law traditionally ranked the size or quantum of each estate,
in descending order, as follows: fee simple, fee tail, life estate, and leasehold
estates. Thus, for example, if L holding a life estate in Greenacre conveys a
term of years tenancy to T, L automatically retains a reversion because L
transferred less than her whole estate.



[B] Possibility of Reverter
When a transferor creates a fee simple determinable (see §9.06[C][2]), the

future interest is a possibility of reverter. For example, if O conveys Blueacre
“to L for so long as the property is used as an orphanage, and then to me,”
she has expressly reserved a possibility of reverter.3 Like the reversion, this
future interest may also arise by operation of law merely because O has not
conveyed away her entire interest; thus, if O conveys Blueacre “to L for so
long as the property is used as an orphanage,” O similarly retains a
possibility of reverter. Under either example, once L stops using the property
as an orphanage, his estate automatically ends without any action by O,
leaving O with fee simple absolute.4 L's occupancy of Blueacre thereafter
will trigger the statutory period for adverse possession.

[C] Right of Entry
When a transferor creates a fee simple subject to a condition subsequent

(see §9.06[C][3]), the future interest retained is most commonly termed a
right of entry; some authorities call this interest a right of reentry or power of
termination. For example, if O conveys Blueacre “to L but if L fails to use
the property as an orphanage, then O may re-enter and retake the premises,”
she has expressly retained a right of entry.5

If L now converts Blueacre into a pornographic movie theater, however,
O's right of entry is not automatically transformed into fee simple absolute.
In this regard, the right of entry is different from its close cousins, the
reversion and the possibility of reverter. Holding a right of entry here, O
must take affirmative action to end L's estate, most commonly by either
giving L formal notice or bringing a quiet title action against L. Until and
unless O acts, L's estate continues. Logically, then, the statute of limitations
period for L to adversely possess against O should not commence until O
elects to end L's estate, but the case law on point is divided. However, if O
fails to take action to end L's estate within a reasonable period after the
breach occurs, her power to do so will expire.6



§13.03 Transfer of Interest
Consistent with the common law insistence on free alienation of property

rights, the reversion is freely transferable. If O holds a reversion in Blueacre,
he may convey or devise it; if he dies intestate, it will descend to his heirs.

Yet future interests such as the possibility of reverter and right of entry—
which may never become possessory—tend to impair the marketability of
land. If L's estate endures only so long as the land is used as an orphanage,
for example, L may be unable to sell his rights. Moreover, because the Rule
Against Perpetuities does not apply to such interests, they may cloud title for
a long time. A paradox arises: should future interests that impair
marketability of the underlying estate be freely marketable? The early
common law answered this question with a clear “no” for the right of entry.7
It could be transferred only by intestate succession; thus, if O held a right of
entry in Blueacre, he could not devise or convey it. The common law tended
to impose the same restrictions on the possibility of reverter, although with
less force, presumably because this interest seemed more like a reversion.

Today, in most jurisdictions, both the possibility of reverter and the right
of entry are freely transferable; they can be conveyed, devised, and
inherited.8 Some jurisdictions still cling to the restrictive common law
approach, but allow these interests to be “released,” i.e., conveyed inter vivos
to the holder of the defeasible estate.9

One final aspect of transferability merits mention. The transfer of a
reversion, possibility of reverter, or right of entry by the transferor to a third
party does not change the name of the affected future interest. Thus, if O first
conveys Blueacre “to L for so long as the property is used as an orphanage,”
and later conveys his possibility of reverter to M, it remains a possibility of
reverter even though it is now held by a third person.



§13.04 Other Rights of Interest Holder

[A] General Principles
During the period before a reversion, possibility of reverter, or right of

entry becomes possessory, the rights of the holder are limited. The issue
arises most commonly in two contexts: preventing waste and sharing in
eminent domain proceeds.

[B] Preventing Waste
Suppose that O conveys Blueacre “to A for life,” thereby retaining a

reversion in fee simple absolute. If A now commits waste on Blueacre (for
example, by starting a gold mining operation), O's rights as a reversion
holder are clear; she can secure damages for past waste and enjoin future
waste. On the other hand, if O merely holds a possibility of reverter or right
of entry, her ability to prevent waste by A is almost nonexistent. Consistent
with the common law's disdain for such tenuous and insubstantial interests, a
special waste standard was recognized: the holder of such an interest could
only enjoin actions that the prudent owner of a fee simple absolute estate
would not have performed.10 Under this standard, O cannot enjoin A's gold
mining.

[C] Right to Eminent Domain Proceeds
Eminent domain decisions reflect a similar split. If the state condemns

Blueacre in order to build an airport, O's reversion entitles her to a share of
the eminent domain award; of course, the value of O's reversion, and thus the
size of O's share, turns on the probable length of A's life. Conversely, under
the traditional view, one holding a possibility of reverter or right of entry
receives no share of eminent domain proceeds. Thus, if O conveys Blueacre
“to A for so long as the property is used as an orphanage,” and the state now
condemns the property for an airport, A receives the entire eminent domain
award. O's possibility of reverter is seen as too insubstantial and contingent
to merit compensation. The Restatement of Property embraces this rule,
except in the rare situation where the event that would terminate the
defeasible estate will probably occur within a short period of time.11



The movement away from this harsh standard is highlighted by Ink v. City
of Canton.12 There, the descendants of Harry Ink conveyed property to
Canton, Ohio, in fee simple determinable for so long as the land was used as
a public park. When the state later condemned most of “Ink Park” for a
highway, the grantors' heirs argued that they should be compensated for the
loss of their possibility of reverter. The Ohio Supreme Court agreed,
reasoning that the eminent domain award represented the fair market value
of the property for any use, which was presumably greater than the value of
land restricted to park use only. Thus, the court held that the heirs were
entitled to the difference between these two values.13



§13.05 Modern Reforms
Modern legislation in California, New York, and other states imposes

severe restrictions on the possibility of reverter and the right of entry. This
legislative hostility stems from two basic sources. One concern is
fundamental fairness. Enforcement of these interests results in the forfeiture
of the defeasible estate, often creating an unanticipated windfall for the
interest holder. To paraphrase Oliver Wendell Holmes, the holder of the
future interest may feel little or no “wrench” if it is restricted or even
invalidated. A secondary concern is that such interests restrict the free
alienation of the underlying estate.

These reform statutes usually follow the same basic pattern, though
differing in details. First, such an interest will lapse within a specified period
of time (usually 20 or 30 years) unless its holder files a notice of intent to
preserve the interest; because few interest holders comply with this
requirement, most interests will simply end. Second, even when the
triggering event occurs that will make the interest possessory, it will not be
enforced unless the court finds that the restriction on the fee estate
substantially benefits the holder. Thus, if O's great-grandson R now holds the
possibility of reverter attached to the fee simple determinable granted above
to L “for so long as the property is used as an orphanage,” R's interest will
not become possessory unless R can establish that continuation of the
orphanage restriction substantially benefits him. In most cases, the holder
will be unable to meet this standard. Finally, many states impose short
statutes of limitations on actions to enforce the rights of the future interest
holder. In Colorado, for example, suit must be brought within one year from
the date of the triggering event.14

1. See D. Benjamin Barros, Toward a Model Law of Estates and Future Interests, 66 Wash. & Lee
L. Rev. 3 (2009); T.P. Gallanis, The Future of Future Interests, 60 Wash. & Lee L. Rev. 513 (2003).

2. For example, the Restatement of Property (Third): Wills and Other Donative Transfers would
classify all future interests retained by the transferor as reversions. Restatement (Third) of Prop.: Wills
& Other Donative Transfers §25.2. The Texas Supreme Court cited this provision with approval in El
Dorado Land Co., L.P. v. City of McKinney, 395 S.W.3d 798 (Tex. 2013). For a suggestion that
defeasible estates be treated as a form of servitude, rather than as a true estate, see Gerald Korngold,
For Unifying Servitudes and Defeasible Fees: Property Law's Functional Equivalents, 66 Tex. L. Rev.
533 (1988).



3. See, e.g., Mahrenholz v. County Board of School Trustees, 417 N.E.2d 138 (Ill. App. Ct. 1981).
See also Lovell Land, Inc. v. State Highway Admin., 969 A.2d 284 (Md. 2008) (discussing distinction
between possibility of reverter and right of entry).

4. Modern courts tend to construe such forfeiture provisions narrowly, to avoid injustice. See
§9.06[E]. See, e.g., Griffis v. Davidson County Metro. Gov't, 164 S.W.3d 267 (Tenn. 2005) (deed
requiring that property be used “for school purposes” and be “devoted exclusively to the cause of
education” did not require it be used for classroom instruction, so use of property for storage did not
terminate fee simple determinable).

5. See, e.g., El Dorado Land Co., L.P. v. City of McKinney, 395 S.W.3d 798 (Tex. 2013) (deed
which required that land be used only as a park, and gave grantor an option to repurchase if this did not
occur, created a right of entry).

6. See, e.g., Metro. Park Dist. v. Unknown Heirs of Rigney, 399 P.2d 516 (Wash. 1965).
7. 1 American Law of Property §4.68, at 527–29 (A. James Casner ed., 1952).
8. See, e.g., City of Carthage v. United Missouri Bank of Kansas City, 873 S.W.2d 610 (Mo. Ct.

App. 1994).
9. See, e.g., Mahrenholz v. County Board of School Trustees, 417 N.E.2d 138 (Ill. App. Ct. 1981).
10. The policies underlying this rule have diminished relevance today. Just as the law increasingly

acknowledges the rights of such future interest holders to share in condemnation proceeds, modern
courts should empower them to prevent waste.

11. Restatement of Property §53 cmt. b, c (1936).
12. 212 N.E.2d 574 (Ohio 1965).
13. See also City of Palm Springs v. Living Desert Reserve, 70 Cal. App. 4th 613 (1999) (where

city, holding defeasible estate, sought to condemn power of termination held by third party, the city's
action made a violation of the restriction imminent, entitling third party to compensation); El Dorado
Land Co., L.P. v. City of McKinney, 395 S.W.3d 798 (Tex. 2013) (holder of right of entry was entitled
to share in condemnation proceeds).

14. Johnson v. City of Wheat Ridge, 532 P.2d 985 (Colo. Ct. App. 1975).
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§14.01 An Intricate Common Law Maze
Suppose O, holding fee simple absolute in Blueacre, transfers a possessory

estate to his daughter A and the accompanying future interest to his son B.
Under the common law approach to classifying future interests, B is deemed
a transferee—a third party who receives a future interest from the transferor.

The common law principles governing future interests held by transferees
reflect the internal tensions of sixteenth-century English society, as discussed
in Chapter 12. Landowners fought for the unfettered right to create future
interests in their family members and other transferees, in order to control
future events, perpetuate family wealth, and avoid taxation. Mercantile
interests fought to limit such interests—particularly “contingent” interests—
in order to encourage the productive use of land and thus maximize societal
wealth. The Crown supported efforts to limit these future interests and
thereby facilitate taxation. The intricate maze of rules and doctrines that
resulted from this struggle may be broadly described as a compromise: future
interests in transferees were permitted, but restricted. Contingent future
interests were particularly restricted through doctrines such as the Rule
Against Perpetuities, the Rule in Shelley's Case, the Doctrine of Worthier
Title, and the destructibility of contingent remainders.

Precise classification of future interests was essential to the operation of
this system, because different types of interests were restricted in different
ways. The Doctrine of Worthier Title, for example, affected remainders but
not executory interests. And the Rule Against Perpetuities might invalidate a
contingent remainder, a vested remainder subject to open, or an executory
interest, but not other interests.

Are these common law rules governing future interests in transferees still
relevant today in the United States? The answer is a qualified “yes.” Reform
efforts in recent decades have simplified the traditional system, and this is
the modern trend.1 The basic system for classifying future interests remains
intact in most states, but the importance of precise classification is
diminishing. Why? The law has largely abandoned the archaic restrictions
imposed on future interests held by transferees. The Rule Against
Perpetuities lingers, although almost all states have simplified it by statute.



Ironically, England—the originator of our intricate common law system—
abandoned it in the early twentieth century.



§14.02 Classifying Future Interests Held by the
Transferee

The traditional common law recognizes only two broad categories of
future interests that can be held by a transferee: the remainder and the
executory interest.2 There are four types of remainders and two types of
executory interests. Thus, if a transferee holds a future interest, it must be
one of the following six types:

(1) indefeasibly vested remainder;
(2) vested remainder subject to divestment;
(3) vested remainder subject to open;
(4) contingent remainder;
(5) springing executory interest; and
(6) shifting executory interest.
One of the confusing features of this system is that the identity of a

transferee's future interest may change over time as events unfold. A future
interest that is initially a vested remainder subject to open, for example,
might become an indefeasibly vested remainder. Or a contingent remainder
might be transformed into an executory interest. Other changes are similarly
possible. Thus, one must constantly reassess whether a particular future
interest still fits within its assigned label.



§14.03 Remainders

[A] Remainders in Context
Early English law barred the creation of a future interest in any transferee

until a thirteenth-century breakthrough: judicial acceptance of the
indefeasibly vested remainder. Suppose O conveyed Blueacre in 1290 “to A
for life, then to B and his heirs.” B held an indefeasibly vested remainder,
that is, a future interest in an ascertainable transferee that was certain to
become possessory upon the natural expiration of the prior estate, here A's
life estate.

Yet the doctrine of seisin hindered any extension of the remainder beyond
this point. The common law required that seisin be vested at all times in an
identifiable person. A remainder could not be created in an unascertainable
person or group, nor could a remainder be subject to any condition, because
this created the risk that when the prior estate ended the future interest holder
might be unascertainable; this would cause a gap in seisin. As the feudal
system declined, the importance of seisin waned and landowners sought new
methods of imposing future restrictions on their lands. The stage was set for
the development of new future interests in transferees.

The sixteenth century brought revolutionary change. New types of
remainders arose, including remainders held by unascertainable persons and
remainders subject to a wide range of conditions. And the Statute of Uses
effectively created an entirely different type of future interest: the executory
interest. These new future interests injected a large dose of uncertainty into a
relatively stable and predictable system.

[B] What Is a Remainder?

[1] Basic Definition
The formal definition of a remainder is simple to recite, but often difficult

to apply.3 A remainder is a future interest created in a transferee that is
capable of becoming a possessory estate upon the natural termination of a
prior estate created by the same instrument.4 Any future interest in a
possessory estate created in a transferee other than a remainder is an



executory interest (see §14.04).
This pithy definition of a remainder includes three components. First, the

future interest must be created in a transferee, not retained by the transferor.
Accordingly, an instrument that creates a future interest in the transferor
(e.g., O's conveyance “to A for life” impliedly creates a future interest in O)
does not create a remainder.

Second, both the remainder and a “prior” estate must be created by the
same instrument, either a deed, trust, or will. Thus, for example, if an
instrument merely creates a future interest (e.g., “to A if B ever smokes
cigars”), it cannot be a remainder.

Finally, a remainder must be capable of becoming a possessory estate
when the prior estate naturally ends. A remainder waits patiently for the
prior estate to naturally terminate. It cannot “divest” or “cut short” the prior
estate. Thus, a remainder can only follow a life estate (by far the most
common estate associated with the remainder), a fee tail (where still
recognized), or a term of years. Why? A fee simple estate—whether absolute
or defeasible—has no natural termination point; it may endure indefinitely.
So, for example, if a deed creates a future interest after a defeasible fee
simple (e.g., “to A and his heirs, but if A ever smokes, then to B”), it cannot
be a remainder. Rather, if A smokes, then B's future interest will “cut short”
or “divest” A's estate to become a possessory estate. Thus, B has an
executory interest.

There can be no time gap between the end of the prior estate and the point
when the remainder becomes possessory. Suppose O conveys Blueacre “to A
for life, and 10 minutes after A's death, to B and his heirs.” B's interest is not
“capable” of becoming a possessory estate at the very instant when A's life
estate ends. So what happens? Here O effectively retained a reversion. When
A dies, O acquires a fee simple estate, at least for 10 minutes. Because B's
interest “cuts short” O's estate, B holds an executory interest.

[2] Application of Definition to Example
Suppose A conveys Blackacre “to B for life, and then to C and his heirs.”

B obviously receives a life estate under this conveyance. But what is C's
interest? A series of logical steps provides the solution.

Because C does not have the right to present possession of Blackacre, he
must hold some type of future interest. Further, this future interest was not



created in the transferor (A), but rather in a transferee (C). Because C is a
transferee, his interest must be either a remainder or an executory interest;
these are the only two types of future interests that can be created in a
transferee.

Now the remaining portions of our definition come into play. Is C's
interest capable of becoming a possessory estate upon the natural termination
of a prior estate created by the same instrument? Yes. B's life estate is a prior
estate created by the same deed that created C's interest. The verb “conveys”
connotes a transfer by deed, and the quoted language makes it clear that both
were created by the same deed. Finally, C's future interest can become a
present estate upon the natural termination of B's life estate. When B dies,
his life estate ends, and C's future interest will automatically be transformed
into a possessory estate: fee simple absolute. Thus, C holds a type of
remainder—more precisely, an indefeasibly vested remainder in fee simple
absolute.

[C] Types of Remainders

[1] Four Types
The common law distinguished between two basic categories of

remainders: the vested remainder and the contingent remainder. It further
divided the universe of vested remainders into three subcategories.5 Thus,
there are only four types of remainders:

(1) indefeasibly vested remainder (often loosely abbreviated as “vested
remainder”);

(2) vested remainder subject to divestment (sometimes called a “vested
remainder subject to complete defeasance”);

(3) vested remainder subject to open (sometimes called a “vested
remainder subject to partial divestment”); and

(4) contingent remainder.6

The traditional rules used to classify remainders depend heavily on the
exact language of the devise or conveyance involved. For example, the
wording differences between a contingent remainder and a vested remainder
subject to divestment are often very slight. If O conveys “to S for life, then to
T and his heirs if T survives S, and if not then to U and his heirs,” T has a



contingent remainder. But if O conveys “to S for life, then to T and his heirs,
but if T does not survive S, then to U and his heirs,” T holds a vested
remainder subject to divestment.

[2] Vested Remainders

[a] In General
A vested remainder is a remainder that is (1) created in a living,

ascertainable person and (2) not subject to any condition precedent (except
the natural termination of the prior estate).7 John Chipman Gray's classic
definition of the vested remainder expresses the same thought in slightly
different language: a remainder is “vested if, at every moment during its
continuance, it becomes a present estate, whenever and however the
preceding freehold estates” terminate.8 Any other remainder is, by definition,
a contingent remainder.

All other things being equal, the common law favored the vesting of
remainders.9 Thus, courts traditionally construed an ambiguous remainder as
vested, not contingent. Modern courts have eroded this rule of construction,
but it remains the majority view.10

[b] Indefeasibly Vested Remainder
The hallmark of the indefeasibly vested remainder is certainty: the identity

of the holder is certain and the remainder is certain to become a possessory
estate.11 In other words, an indefeasibly vested remainder is a remainder in a
presently identifiable person that is not subject to any condition or limitation.

For example, if A conveys Greenacre “to B for life, then to C and her
heirs,” C's remainder will someday become fee simple absolute. The holder
of the interest is a known person, C. No future event can intervene to stop C's
remainder from becoming an estate. B, being mortal, will inevitably die, and
her life estate will terminate. C (or whoever then holds C's remainder) will
own fee simple absolute in Greenacre. Why? The answer lies in the language
of A's conveyance: A did not impose any condition or limitation on C's
remainder. C's remainder is ready to become a present estate whenever B's
life estate ends.

What if C dies before B? Or what if C never has any “heirs”? Under the
language of A's conveyance, neither event has any effect on the remainder. If



C dies before B, C's devisees or heirs take the remainder; and if C dies
without devisees or heirs the remainder will escheat to the state. Note that A
could have imposed a condition on the remainder (e.g., “to B for life, and
then to C and her heirs if C is then alive”) if she wished to do so.

[c] Vested Remainder Subject to Divestment
The vested remainder subject to divestment is simply a vested remainder

that is subject to a condition subsequent. In other words, the identity of the
interest holder is certain and the remainder is certain to become a possessory
estate, unless some specified event occurs. If the specified future event
occurs, the remainder is extinguished. Assume A conveys Greenacre “to B
for life, then to C and her heirs, but if C ever smokes a cigar during B's
lifetime, then to D.” C clearly has a type of vested remainder, because C is
ascertainable and her interest is not subject to a condition precedent. C's
remainder is immediately ready to become possessory whenever B's life
estate ends. However, if C ever smokes a cigar during B's life, her remainder
will be automatically terminated or divested. C holds a vested remainder
subject to divestment.

The distinction between a condition precedent and a condition subsequent
is critical in the classification of remainders. This is particularly true in
distinguishing between the vested remainder subject to divestment, on the
one hand, and the contingent remainder, on the other.

A condition precedent is an event (other than the natural termination of the
prior estate) that, according to the creating language, must occur before the
remainder can become a possessory estate. Suppose O devises Greenacre “to
A for life and then, if B reaches age 21, to B and his heirs.” The location of
this age condition is crucial. Here the condition of B reaching 21 is
intertwined with the language that makes the gift, and thus is a condition
precedent to the gift. B's remainder here is not vested because it cannot “at
every moment” become a present estate when the prior estate (A's life estate)
ends. B's remainder is not ready to become a present estate until B reaches
21. B has a contingent remainder.

But suppose the devise reads “to A for life, and then to B and his heirs, but
if B does not reach age 21, then to C and her heirs.” In this second version,
O's language first makes a completed gift to B, and then adds on a later (or
subsequent) condition in another clause. This language would create a



condition subsequent. Under the common law view, B's remainder is vested
because it is fully able “at every moment” to become possessory when A's
life estate ends unless B has not yet then reached 21. B has a vested
remainder subject to divestment.

[d] Vested Remainder Subject to Open (or Subject to Partial
Divestment)
The vested remainder subject to open is a vested remainder in one or more

ascertainable members of a class that may be enlarged by the addition of
presently unascertainable persons. The identity of the interest holder is
certain and the remainder is certain to become a possessory estate; but the
size of the holder's share in the estate is uncertain. If more interest holders
are identified, the size of each share will diminish. This interest arises most
commonly in gifts to classes described as a particular person's “children,”
“grandchildren,” “great-grandchildren,” or “issue.”

Suppose A conveys Greenacre “to B for life, then to the children of C and
their heirs.” If at that time C has only one living child, D, then D has a vested
remainder subject to open. D's remainder is vested because D is immediately
ascertainable and her interest is not subject to a condition precedent. D's
remainder cannot be entirely extinguished because it is not subject to any
condition. However, the size of D's interest may shrink if additional
“children of C” are born in the future. As long as C is still alive, the class of
“children of C” is still “open,” meaning that additional members may join
the class. If C has additional children, each will receive a vested remainder
subject to open. For example, if C has two more children (E and F) before
his death, then each child (D, E, and F) will hold a one-third share in fee
simple absolute in Greenacre upon B's death.

[3] Contingent Remainders
As its name suggests, the hallmark of the contingent remainder is an

element of uncertainty or chance. A remainder is contingent if it is either: (a)
subject to a condition precedent (other than the natural termination of the
prior estate) or (b) created in an unascertainable person.12 Either way, it is
not ready to become a possessory estate whenever the prior estate terminates.
The vested remainder is like an open door, ready to allow its holder access to
the present estate in an adjoining room. But the contingent remainder door is
closed, unless and until the condition precedent is met or the holder is



identified.
A remainder subject to a condition precedent is considered contingent

because it is not ready to become a possessory estate until the event occurs.
For example, suppose O devises Greenacre “to K for life, and then to L and
his heirs if L reaches the age of 21.” L is ascertainable. But if L is now 10,
his remainder is subject to a condition precedent. An event must occur—L
must reach age 21—before his remainder is eligible to become possessory
upon K's death. This specified event may or may not occur; if L dies at age
11, for example, his remainder will automatically end and thus never become
possessory. Ten-year-old L now holds a contingent remainder.

Similarly, a remainder created in an unascertainable person is deemed
contingent, even if it is certain to become a possessory estate. Assume O
devises Greenacre “to K for life, and then to K's heirs.” It is impossible to
determine who K's heirs are until K dies (see Chapter 28). A living person,
after all, has no heirs. Because “K's heirs” are now unascertainable, “they”
hold a contingent remainder.

[D] Examples of Remainders
The following illustrative conveyances and devises create remainders:
O conveys Greenacre “to A for life, then to B for life, then to C and her

heirs.” B holds an indefeasibly vested remainder for life, that is, in a life
estate. C holds an indefeasibly vested remainder in fee simple absolute.
Why? Both interests are remainders because both are capable of becoming
possessory on the natural expiration of the prior life estate, without cutting
that estate short. Both remainders are indefeasibly vested because (1) the
holder of each is known (B and C, respectively) and (2) neither is subject to
any condition or limitation.

O devises Greenacre “to A for life, and if B survives A, then to B and his
heirs.” B holds a contingent remainder in fee simple absolute. B's interest is
capable of becoming possessory when A's life estate ends, and hence is a
remainder. But B's remainder is subject to a condition precedent; B must first
survive A before his remainder is ready to become a possessory estate. Thus,
it is a contingent remainder.

O conveys Greenacre “to A for life, then to B and his heirs, but if B does
not survive A, then to C and her heirs.” B holds a vested remainder subject
to divestment in fee simple absolute. B's remainder is vested because B is



identifiable and no condition precedent must be met before the remainder
takes effect, other than the natural expiration of A's life estate. But if a future
event occurs (B dies before A), then B's remainder will be destroyed or
divested. C's interest is not a remainder, but rather an executory interest in
fee simple absolute.

O devises Greenacre “to A for life, then to the children of B who survive A
and their heirs.” Assuming A is alive, the class of “the children of B who
survive A” have a contingent remainder in fee simple absolute. It is
contingent because (a) the holders are presently unascertainable and (b) the
interest of each holder is subject to a condition precedent (surviving A).

O conveys Greenacre “to A for life, then to A's children and their heirs.”
If A has a living child at the time of the conveyance, B, then B holds a vested
remainder subject to open in fee simple absolute. The remainder is vested
because B is identifiable and there is no condition precedent. However,
assuming A is still alive, then additional children of A might be born and
expand the class of “A's children,” so the remainder is subject to open.

[E] Transformation into Other Future Interests
Events may automatically transform a remainder into another type of

remainder or even into an executory interest. The classification of a
remainder must be constantly reassessed in the light of developing events.

For example, events might transform a contingent remainder into a vested
remainder. Suppose O devises Greenacre “to K for life, and then to L and his
heirs if L reaches the age of 21.” Assuming that L was 10 years old when the
devise became effective, he held a contingent remainder because his interest
was subject to a condition precedent. What happens if K is still alive when L
reaches 21? Once this specified condition is fulfilled, the nature of L's
remainder changes. No longer subject to the condition, his interest is now an
indefeasibly vested remainder.

Similarly, a vested remainder subject to open might become an
indefeasibly vested remainder. Assume O devises Greenacre “to K for life,
then to L's children and their heirs.” When O's will becomes effective, L is
alive and has one living child, M. M holds a vested remainder subject to
open. But if L now dies without having any additional children, M's interest
becomes an indefeasibly vested remainder. Why? Here the “open” class of
potential children of L “closes” when L dies;13 after L is dead, he cannot



have additional children. M is the only possible remainderman.

[F] Significance of the Contingent vs. Vested
Distinction

The distinction between the contingent remainder and the vested
remainder—once critically important—has eroded in recent decades. There
is a clear trend toward equating the contingent remainder and the vested
remainder subject to divestment, which in turn suggests that the general
distinction may similarly evaporate over time.

Traditionally, the contingent remainder received far less legal protection
than the vested remainder. For example: (1) the contingent remainder could
not be alienated, while the vested remainder was freely alienable; (2) the
contingent remainder was “destructible,” meaning that it was destroyed if it
failed to vest before the termination of the prior estate, while the vested
remainder survived; and (3) the contingent remainder might be invalidated
by the Rule Against Perpetuities, while most vested remainders were
immune from application of the Rule.14

Modern law increasingly accords the same protection to both types of
remainders. For example: (1) both are freely alienable in most states (see
§14.07) and (2) with the demise of the destructibility doctrine, neither is
destructible (see §14.14). The main lingering difference in substance
between the two is the Rule Against Perpetuities; the Rule still applies to
contingent remainders, not vested remainders (see §§14.10, 14.11).
However, because reform legislation has softened the common law version
of the Rule in most jurisdictions, this difference is less significant than in the
past.



§14.04 Executory Interests

[A] Executory Interests in Context
The lineage of the executory interest can be traced back to the use, a

device which arose in thirteenth-century England. In this era, there was only
one legal future interest that could be created in a transferee: the remainder.
An owner could not create a future interest in a transferee that would cut
short a present estate. Suppose O tried to convey Redacre “to B and his heirs,
but if B inherits Greenacre, then to C and his heirs.” C's interest is not a
remainder, because it must divest or cut short B's estate; if C's interest did
not exist, B's estate would continue in existence and descend to his heirs.
Thus, C's interest was invalid at common law.

In this environment, creative medieval attorneys developed the use. Like
the modern trust, the use separated the legal title to property from the
benefits of holding title. Suppose now O conveys Redacre “to A and A's
heirs, for the use of B and B's heirs, but if B inherits Greenacre, then to the
use of C and C's heirs.” A holds legal title, while the beneficial interests are
split between B and C. Although the law courts would not recognize C's
interest, it was enforceable in equity. If B inherited Greenacre, the equity
courts would require A to honor his obligations to C, even though C's interest
divests B's estate.

In practice, the use functioned as an early tax loophole: the beneficiary of
the use did not hold legal title and thus was not obligated to provide feudal
incidents to the lord. The use was so advantageous that, by the early 1500s,
most English land was held in this manner. Confronting a financial crisis,
King Henry VIII forced Parliament to enact the Statute of Uses, which took
effect in 1536. This statute converted the use into a “legal” future interest—
one recognized at common law and thus subject to the jurisdiction of the law
courts—which accordingly made its holder liable for providing feudal
incidents. The new interest was called an executory interest.

[B] What Is an Executory Interest?
An executory interest is a future interest created in a transferee that must

“cut short” or “divest” another estate or interest in order to become a



possessory estate.15 It is more common to define the executory interest by
comparing it to the remainder: an executory interest is any future interest
created in a transferee other than a remainder (see §14.03[B]).16

An executory interest may divest an estate, almost always a fee simple or a
life estate. Assume O conveys Blackacre “to B and his heirs, but if C returns
from France, then to C and her heirs.” Under what circumstances can C's
future interest become a possessory estate? B's defeasible fee simple estate
has no natural termination point; it may potentially endure forever. In order
to become a possessory estate, C's interest must cut short B's estate.

Due to a historical anomaly, the future interest following a determinable
estate is also considered an executory interest. If O conveys Blackacre “to B
and his heirs for so long as C remains in France, and then to C and his heirs,”
C's interest is deemed an executory interest even though it follows what
might be described as the natural end of B's fee simple determinable.

Alternatively, an executory interest may divest a vested future interest.
Suppose O conveys Blackacre “to A for life, then to B and his heirs, but if C
returns from France, then to C and her heirs.” B receives a vested remainder
subject to divestment in fee simple absolute. In order for C's interest to
become a possessory estate, it must divest B's remainder. Thus, C holds an
executory interest. As a general rule, if one instrument creates (1) a vested
remainder in fee simple in one transferee that is (2) followed by a second
future interest in another transferee, the second interest is an executory
interest.

[C] Types of Executory Interests

[1] The Basic Distinction
It is both traditional and convenient to distinguish between two categories

of executory interests: the shifting executory interest and the springing
executory interest. The difference between the two types hinges on the
identity of the person whose estate or interest is divested. However, this
distinction has no legal significance.

[2] Shifting Executory Interest
A shifting executory interest is simply one that divests another transferee.

Assume O conveys Blackacre “to B and his heirs, but if C returns from



France, to C and her heirs.” C holds a shifting executory interest because it
would cut short the fee simple estate held by B, another transferee.

[3] Springing Executory Interest
A springing executory interest, in contrast, is one that divests the

transferor, following a gap in time during which no other transferee has the
right to possession. Suppose O conveys Blackacre “to C and her heirs, if C
returns from France.” In order to become possessory, C's interest must “cut
short” the estate held by O, the transferor. C has a springing executory
interest.

[D] Examples of Executory Interests
The following illustrative conveyances and devises create executory

interests.
O conveys Greenacre “to A and her heirs upon the birth of A's first

child.” A holds a springing executory interest in fee simple absolute. If a
child of A is born, then A's interest will automatically become a possessory
estate, which will divest or cut short O's prior estate.

O conveys Greenacre “to A and her heirs, but if A becomes an attorney,
then to B for life.” B holds a shifting executory interest for life, that is, in a
life estate. B's interest becomes possessory only if an event occurs (A
becomes an attorney) that cuts short A's defeasible fee simple. Note that O
retains a reversion following the expiration of B's life estate.

O conveys Greenacre “to A for life, then to B and his heirs, but if C gets
married, then to C and her heirs.” C holds a shifting executory interest in fee
simple. C's interest becomes a possessory estate only if an event occurs (C
gets married) that divests or cuts short B's interest.

O conveys Greenacre “to A for life, then five years after her death, to B
and his heirs.” B holds a springing executory interest in fee simple absolute.
B's interest is not capable of becoming possessory upon the expiration of A's
life estate. The conveyance creates a gap—a five-year period that must
expire before B's interest becomes possessory. During the gap, O holds title
and thus in order to take, B must divest O.



§14.05 Consequences of the Distinction
between Remainders and Executory Interests

At common law, the distinction between remainders and executory
interests was quite important. Two examples illustrate the point. Contingent
remainders were destroyed if they failed to vest when the prior freehold
estate ended (see §14.14), while executory interests remained intact.
Similarly, the infamous Rule in Shelley's Case (see §14.13) applied to
remainders, but not to executory interests. Thus, the legal rights of an owner
varied dramatically depending on how his or her interest was classified.

However, the legal significance of this distinction has melted away over
the centuries with the demise of the destructibility of contingent remainders,
the Rule in Shelley's Case and related doctrines.17 In almost all jurisdictions,
the contingent remainder holder and the executory interest holder have the
same general rights and obligations. As the difference between vested and
contingent remainders continues to erode (see §14.03[F]), the distinction
between remainders and executory interests will similarly dwindle.

The distinction between remainders and executory interests persists today
in part as a customary method for labeling future interests. But there is a
trend toward eliminating even this usage. Statutes in California, New York,
and certain other states have consolidated both types of interests into a single
category, called a remainder.18



§14.06 Creation of Interests
Future interests may arise by implication in a transferor, but not in a

transferee. Suppose O, owning Blueacre in fee simple absolute, conveys
Blueacre “to A for life.” Because O has failed to convey her entire interest,
she retains a reversion. O's reversion arises by implication, not by language
that expressly creates a reversion. It is not necessary for O to convey
Blueacre “to A for life, and then to me.” On the other hand, if O wishes to
create a future interest in a transferee, she must do so by express language,
e.g., “to A for life, then to B.” Remainders and executory interests cannot
arise by implication.

The only permissible birthplace for a remainder or executory interest in
real property is either a will or a deed. These future interests cannot be
created through the process of intestate succession; rather, they arise only
from the voluntary decision of an owner. Moreover, this decision must be
embodied in a written instrument—either a will or deed—pursuant to the
Statute of Wills and Statute of Frauds, respectively. Remainders and
executory interests in real property held in trust are governed by the same
standards; the testamentary trust arises only through a will, while the Statute
of Frauds requires a deed to transfer real property into an inter vivos trust.

The rules governing the creation of remainders and executory interests in
personal property are somewhat more flexible. Of course, these interests can
be created only through express language, not implication, and may arise in a
will or deed. But—because the Statute of Frauds does not apply to personal
property—such interests may be created orally (e.g., through an oral
declaration of an inter vivos trust in personal property).



§14.07 Transfer of Interests

[A] Toward Free Transferability
Remainders and executory interests may be freely transferred by devise,

descent, or conveyance in most states. Only one obstacle impairs progress
toward a uniform national rule of free transferability: the lingering insistence
of some states that contingent remainders and executory interests may not be
transferred by an inter vivos conveyance.

[B] Vested Remainders
Under both traditional English common law and modern law, the vested

remainder is freely transferable through devise, descent, or inter vivos
conveyance. Thus, if O conveys Blueacre “to A for life, then to B and her
heirs,” B has an unfettered right to transfer her vested remainder, just as if
she held fee simple absolute. Suppose, however, O conveys Blueacre “to A
for life, then to B for life, then to C and her heirs,” and B dies before A.
Once B dies, her vested remainder for life is extinguished, although it was
fully transferable during her life.

[C] Contingent Remainders and Executory
Interests

Contingent remainders and executory interests can—in general—be freely
transferred by devise or descent. Assume O conveys Blueacre “to A for life,
then to B and his heirs if C returns from Canada.” B dies before C returns
from Canada. B's contingent remainder will pass either by devise to his
devisees or by descent to his heirs. On the other hand, conditions or
limitations imposed on the interest by the transferor may preclude transfer.
For example, if O conveys Blueacre “to A for life, then to B and his heirs if
B survives A,” B's contingent remainder is extinguished if B dies before A.

The more difficult problem is whether contingent remainders and
executory interests can be transferred while the holder is still alive. The
sixteenth-century English courts that first recognized these new interests
viewed them as mere possibilities or expectancies, not presently existing
legal rights. Moreover, English courts were generally hostile to these



interests, in large part due to their potential to impair marketability of land
title. Probably for both reasons, the rule developed that contingent
remainders and executory interests were inalienable. As a logical corollary of
the rule, creditors could not reach such interests to satisfy their claims
against the holder. Predictably, over time, a series of exceptions eroded the
prohibition on transfer. One holding a contingent remainder in real property
could, for example, release it to the person in possession of the land; and the
doctrine of estoppel by deed (see §23.09) allowed sophisticated parties to
circumvent the rule.

Under modern law, contingent remainders and executory interests are
freely transferable in almost all states.19 Although the law is clearly moving
toward a uniform standard of free transferability, scattered traces of the
common law ban remain. These remnants are typically encountered in older
decisions in a handful of jurisdictions that have not recently considered the
issue. For example, case law in some states permits inter vivos transfer of
contingent future interests that are conditioned on an event, but prohibits the
transfer of interests conditioned on the identity of a person. A few states still
appear to follow the common law rule, as modified by the traditional
exceptions.



§14.08 Other Rights of Interest Holders

[A] General Principles
The common law traditionally accorded greater protection to the holder of

a vested remainder than to the owner of a contingent remainder or executory
interest. Modern law still partially reflects this disparity as evidenced in two
settings: remedies for waste and shares in eminent domain proceeds.

[B] Rights re Waste
Suppose O conveys Blueacre “to A for life, then to B and his heirs,” and A

subsequently commits waste by starting a gold mining operation on
Blueacre. As the holder of an indefeasibly vested remainder, B's rights are
adequate to protect his interest; he may recover compensatory damages for
past waste and enjoin future waste. The law safeguards B's vested remainder
because it is certain to become a possessory estate, and it is accordingly
logical to limit A's conduct.20

By contrast, little protection against waste is accorded to uncertain future
interests, based on the rationale that they are less likely to become
possessory estates. Thus, contingent remainders enjoy only minimal
protection, while executory interests receive even less. Assume O conveys
Blueacre “to A for life, then to B and his heirs if B survives A,” and A starts
mining gold on the land. English common law developed the rule, still
followed today, that the holder of a contingent remainder cannot recover
damages for waste committed by a life tenant. Thus, B cannot sue A for
damages. Equity mitigated this harsh rule by allowing the contingent
remainder holder to enjoin future waste, unless the remainder was highly
unlikely to become possessory. Here, B could enjoin future mining by A.

But if B merely holds an executory interest, he has virtually no remedy
against waste. Now suppose O conveys Blueacre “to A and her heirs, but if
oil is discovered on the land, then to B and his heirs.” At common law, the
holder of a mere executory interest could not obtain damages for waste.
Because modern courts still adhere to this principle, B cannot recover
damages if A begins mining gold on the land. Equity did permit the holder of
an executory interest to enjoin waste, but only under restrictive conditions:



(1) there must be a reasonable possibility that the interest will become
possessory, and (2) an injunction will issue only if a prudent owner of a fee
simple estate would not have performed the actions at issue. B cannot
establish either criterion here and accordingly cannot enjoin A's mining.

[C] Right to Eminent Domain Proceeds
If the state uses its eminent domain power to take land, do future interest

holders receive a share of the proceeds? The holder of a vested remainder
certainly has this right. At one time, contingent remainders and executory
interests were viewed as too insubstantial and tenuous to justify any share in
eminent domain proceeds. Although this view may linger in some
jurisdictions, most modern courts allow holders of such interests to share in
an eminent domain award, unless the interest is highly unlikely to become
possessory.

The traditional judicial reluctance here probably stems in part from the
practical difficulties of valuing future interests that may never become
possessory. One solution to this dilemma is simply to transfer the proceeds
into a trust, which is administered according to the respective rights the
parties originally held in the land. Under this approach, the estate holder
receives all income from the trust until and unless the future interest becomes
possessory; at this point, the trust ends and the principal is distributed to the
future interest holder. The trust could also end if it becomes clear that the
future interest can never become possessory, in which event the principal
would be paid to the estate holder.



§14.09 Four Special Restrictions on Contingent
Future Interests Held by Transferees

The evolution of the estates in land system in England culminated in a
remarkable burst of sixteenth-century creativity. After steadfastly refusing to
permit contingent future interests in transferees, the common law rapidly
endorsed both the contingent remainder and the executory interest.
Landowners could now create future interests to tie up their lands virtually
forever, preserving family wealth from both taxation and the risks of an
uncertain future.

Yet these new interests posed very real dangers. Land burdened with
“uncertain” future interests was relatively inalienable. It was readily
foreseeable that as the use of these contingent interests spread, the supply of
freely alienable land would decrease. Consequently, land could not be
devoted to its optimum productive uses. A sheep pasture suitable for use as a
brickyard, for example, might be burdened by future interests held by
unknown (and even unborn) persons; because the estate holder could not
transfer fee simple absolute to the potential brickyard entrepreneur, the land
would be locked into the less socially-valuable use of grazing. The resulting
inalienability also tended to perpetuate the power and wealth of landowning
families; land burdened with these interests was often unsuitable as security
for debt—much like land held in fee tail—and thus was less likely to be lost
to creditors than land held in fee simple absolute. If thousands of parcels like
the sheep pasture were similarly rendered inalienable, England's expanding
mercantile economy would suffer. At the same time, these new contingent
interests had the practical effect of evading taxes—in the form of feudal
incidents—which increasingly were owed directly to the Crown. Mercantile
forces, the Crown, and other segments of English society accordingly sought
limitations on these newly-authorized contingent interests.

In response, the common law recognized four doctrines designed to
restrict contingent future interests held by transferees:

(1) the Rule Against Perpetuities (see §14.10),
(2) the Doctrine of Worthier Title (see §14.12),



(3) the Rule in Shelley's Case (see §14.13), and
(4) the destructibility of contingent remainders (see §14.14).

The overall result was a delicate compromise between individual property
rights and overall social welfare: contingent future interests in transferees
were allowed, but restricted. The new United States inherited this
compromise system.

Today this intricate system has largely collapsed. The Doctrine of
Worthier Title, the Rule in Shelley's Case, and the destructibility of
contingent remainders are virtually obsolete in the United States.21 Although
the Rule Against Perpetuities lingers, modern reforms have diminished its
impact.

What accounts for the demise of the common law approach? One major
factor is enhanced concern for protecting the private property rights of
landowners against legal doctrines that frustrate their intent. Another factor
is found in the relative ease by which sophisticated attorneys could
circumvent the traditional restrictions through drafting; this converted them
from tools that protected the marketability of land into traps for the unwary
drafter. A third factor is quite practical: legal future interests in land are
rarely created today in transferees, so there is much less need to protect
marketability. Modern future interests usually concern personal property.
Future interests in land are almost always created in trust; since legal title to
the trust property is held by the trustee, marketability is not impaired.
Finally, the potential marketability problem is better addressed in most states
by statutes that permit the creation of contingent future interests, but
eliminate “stale” interests (see §12.07).



§14.10 The Rule Against Perpetuities: At
Common Law

[A] The Rule in Context

[1] A “Technicality-Ridden Legal Nightmare”?
The common law Rule Against Perpetuities (the “Rule”) has perplexed

generations of law students,22 attorneys, and judges.23 Professor Leach, a
leading authority on the Rule, once characterized it as a “technicality-ridden
legal nightmare” and a “dangerous instrumentality in the hands of most
members of the bar.”24 Indeed, in a controversial opinion, the California
Supreme Court suggested that the Rule was so difficult to master that an
attorney could not be held liable in malpractice for preparing a document that
was invalidated by the Rule.25 Due in part to these concerns, most states
have adopted statutes that simplify the Rule (see §14.11).

[2] Statement of the Rule
The common law version of the Rule is easily stated: “No interest is good

unless it must vest, if at all, not later than twenty-one years after some life in
being at the creation of the interest.”26 Beneath the placid surface of this
sentence, however, lurks confusing complexity. A five-step approach to the
Rule (see [C], infra) helps to grapple with this complexity.

The central core of the Rule is simple to understand: it is a rule about time.
The Rule essentially imposes a time deadline on how long certain contingent
future interests can exist. To comply with the Rule, it must be logically
provable that within a specified period (equal to the length of one life plus 21
years) a covered interest will either “vest” (that is, change from a contingent
interest to a vested interest or possessory estate) or “forever” fail to vest (that
is, never vest after the period ends).27 Alternatively phrased, if there is any
possibility—however remote—that a covered interest might remain
contingent after this perpetuities period expires, the interest is void.

The Rule applies to legal or equitable interests created in real property or
personal property. Although the discussion below focuses on legal interests



in real property—the original concern of the Rule—such interests are
becoming increasingly rare. An issue involving the Rule is more likely to
arise today in connection with equitable interests in personal property (e.g.,
an equitable contingent remainder in a trust whose assets consist of stocks
and bonds).

In applying the Rule, the only facts considered are those existing when the
future interest becomes effective. We do not “wait-and-see” if a particular
interest in fact does vest or forever fails to vest during the perpetuities
period. Rather, to validate a covered interest it must be logically proven—
based only on facts existing at the onset—that the interest will comply with
the Rule.

An interest that violates the Rule is null and void when created, and thus is
judicially stricken from the instrument.28 Consider three examples. First,
suppose O conveys Blueacre “to A for life, then to the first child of A to
reach age 30 and the heirs of that child.” If A is alive and has no living child
who is 30 or older when O's conveyance becomes effective, the interest in
“the first child of A to reach age 30” is invalid under the common law Rule
at the very minute the conveyance takes effect. With this interest invalidated,
a court will construe the conveyance as if O had merely conveyed Blueacre
“to A for life”; this leaves O with a reversion. Second, assume O conveys
Blueacre “to A and his heirs for so long as used as an orphanage, then to B
and his heirs”; the Rule would invalidate B's executory interest and the
phrase “then to B and his heirs” would be stricken. This leaves O with a
possibility of reverter. Finally, what if O conveys Blueacre “to A and his
heirs, but if not used as an orphanage, then to B and his heirs”? When we
strike the language creating the invalid gift to B (“but if not used as an
orphanage, then to B and his heirs”), A is left with fee simple absolute.

[3] The Dynamite Analogy
Consider an analogy that helps to explain the nature of the Rule. Suppose

S interviews for a job with a mining company. F, the interviewer, explains
that the company needs a new “Dynamite Remover.” The company uses
dynamite to open new mineral deposits in underground mine shafts. When
blasting is planned, a dynamite charge is set underground, the mine is
evacuated, and the explosives expert pushes a small plunger. Within the next
five minutes, the dynamite charge usually explodes. If the charge fails to



explode, the Dynamite Remover enters the mine and carries the dynamite
back to the surface. Worried about risking his life, S inquires: “Can you
prove to me—and I mean PROVE to me—that the dynamite will either
definitely explode during the five-minute period or never explode
thereafter?” Or S might ask the same question in a different way: “Is there
any possibility that under any conditions, however unlikely, the dynamite
might explode after the five-minute period ends, while I'm down there in the
mine? If there is, I simply won't take the job!”

S's worry is similar to the basic concern of the Rule. Under the Rule, it
must be logically proven at the beginning—not later—that a contingent
interest (like the dynamite) will either definitely vest (explode) during the
perpetuities period or forever fail to vest during the period (never thereafter
explode). Alternatively phrased, the Rule is designed to invalidate certain
contingent interests that might vest too late (after the perpetuities period
ends) just as S fears a dynamite charge that might explode too late (after the
five-minute period ends).

[B] Rationale for the Rule
The Rule evolved in the seventeenth century as a limitation on gifts to

family members of contingent future interests in land, most notably in the
1681 decision in the Duke of Norfolk's Case.29 Its principal goal was to
protect the marketability of real property, which in turn: (1) facilitated the
productivity of land; and (2) contributed to the utilization of wealth by
society in general, thus discouraging the long-term concentration of wealth
in particular families.30

The Rule was seen as a rough balance between the respective interests of
the dead and the living. Contingent future interests could be created in
transferees, but only if they were guaranteed not to burden land for too long.
The resulting perpetuities period—one life plus 21 years—reflects this
compromise. A landowner could provide for family members he knew
personally (measured by any one “life”) and for those in the next generation
(defined as 21 years), but could not tie up land thereafter. As a device to
protect marketability of land, however, the Rule suffered from a major
loophole. It did not affect contingent future interests retained by the
transferor—contingent reversions, possibilities of reverter, and rights of
entry—all of which posed the same potential problems as contingent future



interests held by transferees. Why not? The principal reason is found in
historical chronology. The law governing future interests in transferors
matured well before the Rule emerged in the seventeenth century; it was
simply too late to subject these interests to the Rule.

The rationale for extending the Rule to encompass interests in personal
property is less clear. By encouraging the transferability of money, stocks,
bonds, and other forms of personal property, the Rule presumably facilitates
commerce and permits the circulation of wealth in society.

[C] Five-Step Application of the Rule

[1] Summary of Approach
A five-step approach is helpful in applying the Rule:
(1) determine if the Rule applies to the future interest at issue;
(2) decide when the perpetuities period begins;
(3) determine what must happen for the interest to vest or forever fail to

vest;
(4) identify the persons who can affect vesting; and
(5) test each relevant life to determine if any one validates the interest.

[2] Does the Rule Apply to This Interest?

[a] Contingent Future Interests in Transferees
The Rule applies only to three types of future interests:
(1) contingent remainders,31

(2) vested remainders subject to open, and
(3) “contingent” executory interests.32

On the other hand, the Rule does not apply to: (a) present estates, (b) future
interests in a transferor (a reversion, possibility of reverter, or right of
entry),33 or (c) future interests in a transferee that are deemed “vested” (e.g.,
indefeasibly vested remainder) except for vested remainders subject to open.

The category of “contingent” executory interests requires explanation.
Most executory interests are contingent, meaning that some uncertain event
must occur before they can become possessory estates. For example, if O



conveys Blueacre “to A and her heirs, but if any person ever goes to Jupiter,
then to B and her heirs,” B's executory interest is contingent; it will “vest,” if
at all, only when someone travels to Jupiter. However, some executory
interests held by ascertained persons are certain to become possessory with
the passage of time. If O conveys Blueacre “to A and her heirs 10 years from
now,” A's executory interest is certain to mature into a possessory estate; for
purposes of the Rule, it is considered “vested.”34

When applying the Rule, the whole instrument is not considered as a unit.
Rather, each future interest is analyzed separately. For example, if a
conveyance creates four future interests subject to the Rule, three might fail,
while one might survive.

Consider the following hypothetical, which helps explain the five-step
approach to the Rule outlined above. Suppose that on January 1, 2019, O
devises Blueacre “to A for life, then to the first child of A to reach age 30
and the heirs of that child.” Assume that A is alive on January 1, 2019, but
has never had any children. A potential unborn person—“the first child of A
to reach age 30”—receives a contingent remainder in fee simple absolute
under this language. The remainder is contingent both because the person is
unascertainable and a condition precedent must be met. In order for this
interest to be valid under the Rule, it must be logically provable—based on
facts known on January 1, 2019—that the interest will either definitely vest
or forever fail to vest during the perpetuities period. If this cannot be shown,
the interest is invalid.

[b] Options to Purchase and Preemptive Rights
The common law Rule also applies to certain commercial transactions. For

example, in Symphony Space, Inc. v. Pergola Properties, Inc.,35 the New
York Court of Appeals ruled that an option to purchase commercial property
was subject to the Rule. It observed that the option created “the sort of
control over future disposition of the property ... that the common-law rule
against remote vesting ... seeks to prevent”—discouraging the owner from
investing in improvements and impeding her ability to sell the property.36

This holding is consistent with the prevailing view that the common law
Rule applies to options. In some jurisdictions, preemptive rights and rights of
first refusal are also subject to the Rule.37 The extension of the Rule to
encompass options and related rights has been widely criticized as



counterproductive, and there is a clear trend toward exempting commercial
transactions. For example, the Uniform Statutory Rule Against Perpetuities
(see §14.11[D]) applies only to gifts, not commercial rights.38

[3] When Does the Perpetuities Period Begin?
If the Rule applies, we next determine when the “perpetuities period”

begins. The duration of the perpetuities period is one life plus 21 years. This
period begins when the instrument that creates the interest becomes legally
effective. Only a person who is living at this time can potentially be used as a
“life” in this formula. Thus, we must know when the period begins in order
to determine which lives can be used.

Different types of instruments become effective at different times. A will
is effective when the testator dies. A deed is effective when it is delivered by
the grantor. Because the example above (see [2], supra) states that O
“devises,” the instrument involved is a will effective when O dies, on
January 1, 2019. Thus, the perpetuities period for our hypothetical begins on
that date.

The effective date of a trust is more troublesome. A testamentary trust
(that is, one created under a will) takes effect when the settlor (the person
creating the trust) dies because it is part of a will. On the other hand, an inter
vivos trust (one created during the lifetime of the settlor) is effective for
purposes of the Rule only when it becomes irrevocable, that is, either (a)
when the settlor declares it to be irrevocable or (b) if no such declaration
occurs, when the settlor dies.

[4] What Must Happen for the Interest to Vest or Forever Fail to
Vest?

[a] Time of Vesting
We next determine what must happen in order for the interest to “vest,”

that is, to change from a contingent interest to a vested interest or estate, or
to forever “fail” to vest. In other words, why is the interest contingent? It is
crucial to understand that a future interest may become “vested” for purposes
of the Rule, even though the holder is not yet entitled to possession of the
land. The Rule concerns the time of vesting, not necessarily the time of
possession.



A contingent remainder, by definition, is contingent because either one or
more conditions precedent have not been met or because the remainder
holder is unascertainable. Once the specified contingency is met, the
contingent remainder will “vest,” becoming an indefeasibly vested
remainder. In our hypothetical (see [2], supra), the contingent remainder in
“the first child of A to reach age 30” is contingent for both reasons. A must
have a child who reaches age 30 in order for the interest to vest. Until and
unless this event occurs, the remainder will be contingent. On the other hand,
if A dies without ever having had children, the interest will forever fail to
vest, meaning that there is no possibility it may vest later. By definition, if A
never has a child, it is impossible for any child of A to reach age 30.

A contingent executory interest is usually contingent upon the occurrence
of a future event. Thus, it is considered contingent until the holder is entitled
to possession of the land. Suppose, for example, that O devises Greenacre
“to F and her heirs but if F ever cuts down a tree on Greenacre, to G and her
heirs.” The executory interest in G will vest only if and when G becomes
entitled to possession of Greenacre. On the other hand, the interest will
forever fail to vest once F dies. After F is dead, there is no possibility that
she can cut down a tree!

[b] Special Rule for Class Gifts
Class gifts—that is, gifts to a class or group of persons—are governed by a

special rule, dubbed the “all-or-nothing” rule: the interests of all class
members must comply with the Rule in order for the interest of any class
member to be valid. For example, if the interests of 99 members of a 100-
person class comply with the Rule, but the interest of one member does not,
the interests of all 100 members are invalid.

A vested remainder subject to open, again by definition, is “contingent”
because all the members of the class cannot yet be identified. Suppose O
devises Blueacre “to F for life, then to the children of G and their heirs.” The
class members described as “the children of G” cannot be ascertained until G
dies; at this point, the class is said to “close” and the vested remainder
subject to open becomes an indefeasibly vested remainder in G's children,
thus “vesting” under the Rule.

The executory interest may also be the subject of a class gift (e.g., O
conveys Blueacre “to my grandchildren who both survive my death and pass



the bar”). In order for this interest to be valid, it must be proven that within
the perpetuities period (a) the class will “close” and (b) the conditions
precedent for each class member will either vest or forever fail to vest.

A class closes on the first of two alternative events: (1) when no new
members can be added to the class (usually due to the death of an identified
ancestor); or (2) under the “rule of convenience,” when any class member is
entitled to receive possession of his or her share and the prior estate ends.

[5] Who Are the “Relevant Lives”?
Because the length of the perpetuities period is equal to one life plus 21

years, it is crucial to identify the persons whose lives can be used in this
formula. These persons who can potentially be used as yardsticks to measure
the length of the period are called relevant lives or lives in being.

The relevant lives must be persons who are alive at the time the instrument
becomes effective. In addition, a child in gestation at the time is considered a
relevant life if later born alive. Almost always, the relevant lives are persons
who can affect whatever has to happen for vesting to occur. These may
include:

(a) the holder of the interest;
(b) the person creating the interest;
(c) any person who can affect a condition precedent attached to the

interest; and
(d) any person who can affect the identity of the holder.

Of course, the transferor cannot frustrate the operation of the Rule by
specifying an unduly large number of living persons as relevant lives (e.g.,
by incorporating all the names in a city telephone book).

Who are the relevant lives in our hypothetical (see [2], supra)? O and A
are the only parties who are both (a) living on January 1, 2019, (the day the
will becomes effective) and (b) arguably relevant to the interest in question.
Thus, O and A are the only possible relevant lives here. For example, if A
has a child, B, in 2020, B cannot be a relevant life; B was born too late.

[6] Does Any Relevant Life Validate the Interest?
Each relevant life is now tested to see if the interest will necessarily vest

or forever fail to vest during a period equal to that person's life plus 21 years.



In other words, we plug each relevant life into our formula to create a
perpetuities period in a process of trial and error. We then attempt to
logically prove that the interest will either vest or forever fail to vest during
that person's life, at his death, or within 21 years after his death. The goal is
to find one relevant life—called the validating life or measuring life—which
will validate the interest. If we test five relevant lives and find that four do
not validate, but one does, the interest is valid under the Rule. In applying
the Rule, we do not “wait-and-see” if the interest actually vests or forever
fails. Rather, we consider only the information available at the time the
instrument becomes effective.

The ultimate goal of the Rule is to eliminate interests that might first vest
too far in the future, thus clouding title to land. Thus, testing a relevant life is
governed by a fantasy-like standard, called the “what-might-happen” rule. A
party seeking to uphold the interest must meet a difficult standard: she must
prove as a matter of logic that the interest will definitely vest or forever fail
to vest during the period, regardless of any possible future events.
Conversely, a party may invalidate the interest by meeting a very easy
standard, one based on mere suggestion or imagination. If any future events
might occur, however improbable, which would prevent the interest from
necessarily vesting or forever failing to vest within the period, the life being
tested will not validate the interest. Alternatively phrased, if the creative
legal mind can invent any possible scenario under which the interest might
first vest after the perpetuities period expires—no matter how unlikely the
scenario is—the interest is invalid.

Consider our example (see [2], supra) again. On January 1, 2019, O
devises Blueacre “to A for life, then to the first child of A to reach age 30
and the heirs of that child.” The person most likely to affect vesting is A,
because part of the condition precedent is that he have a child. Test A first.
Can we prove that during A's life, at his death, or within 21 years thereafter,
a child of A will either reach age 30 (resulting in vesting) or no child of A
will thereafter reach age 30 (making later vesting impossible)? No.

What might happen? Suppose that A's child B is born on January 1, 2020.
B cannot serve as a relevant life; he was born too late. One day later, A is
killed by a tidal wave (or a falling asteroid, a volcanic eruption, or the like).
Suppose then that B reaches age 30 on January 1, 2050. At that point, B's
interest “vests.” But it vests too late. Here the perpetuities period based on



A's life ended on January 2, 2041 (21 years after A died). Thus, it is possible
that the interest in A's first child to reach age 30 might vest too late if A is the
relevant life. So A's life cannot validate the interest. For similar reasons, O's
life will not validate it. This contingent remainder is invalid under the Rule.

[D] Application of the Rule: Classic Examples

[1] The Fertile Octogenarian
Perhaps the most famous example of the “what-might-happen” principle is

the so-called “fertile octogenarian” problem, illustrated in Jee v. Audley.39

There, an eighteenth-century testator bequeathed 1,000 pounds “unto my
niece Mary Hall and the issue of her body lawfully begotten, and to be
begotten, and in default of such issue I give the said £1,000 to be equally
divided between the daughters then living of my kinsman John Jee and his
wife Elizabeth Jee.” In an era when an English schoolmaster received only
about £12 per year, the sum of £1,000 was a virtual fortune. Apparently
concerned that Mary Hall might squander the bequest or flee to Paris, the
four Jee daughters brought an action to compel Hall to post security to
protect their rights. In defense, Hall argued that the daughters' future interest
was invalid because it violated the Rule.

The court construed the bequest to create a fee simple estate in Hall
(because fee tail could not be created in personal property), but subject to an
executory interest in the Jee daughters “then living.” The Rule applied
because this executory interest was contingent on a future event: the survival
of at least one Jee daughter. Because the creating instrument was a will, it
took effect upon the testator's death, when the following persons were alive:
Hall, John and Elizabeth Jee (who were 70 years old), and four Jee
daughters. Assume for purposes of illustration that the testator died in 1785.

What must happen in order for the Jee daughters' interest to either vest or
forever fail to vest? In order for vesting to occur, (a) Hall's bloodline must
expire and (b) at that time, there must be at least one living Jee daughter. In
order for the interest to forever fail, all Jee daughters must die before Hall's
bloodline ends. Because the court construed the bequest as a class gift, the
interests of all Jee daughters had to be valid under the Rule in order for any
interest to be valid.

Hall, the Jee parents, and the Jee daughters might all affect vesting, and



are thus all relevant lives. Yet none of them will validate the interest because
of the court's assumption that Mrs. Jee, a 70-year-old woman, might have
another child, a fifth Jee daughter. Under the “what-might-happen” principle,
this might cause the interest to vest too late. What might happen? Suppose
one year after the will takes effect in 1785, Mrs. Jee has a fifth daughter,
named A; on the same day, Hall has her first child, a son named B. Neither A
nor B can be a relevant life because neither was alive (or in gestation) on the
day the will took effect. Next, assume that one day later all the relevant lives
(Hall, the Jee parents, and the original four Jee daughters) die due to plague
(or an elephant stampede, a massive fire, or the like); A and B survive. In
1820, more than 21 years after the death of all the relevant lives, B dies
without having had issue; A is still alive. At this instant, the Hall bloodline
expires, and A's executory interest “vests,” because A is now entitled to
possession of the £1,000. Because the interest in the Jee daughters “then
living” might remain contingent after the perpetuities period ends, it is
deemed void at the onset.

The court might, of course, have tried to save the bequest to the Jee
daughters by interpreting it as a gift to four specific daughters (not a class
gift) or by refusing to assume that a 70-year-old woman could bear a child.
However, illustrating the common law view that the Rule should be
“remorselessly” applied, it refused to do so. Ironically, in light of recent
developments in human reproductive technology, the possibility that a 70-
year-old woman might give birth seems increasingly likely.40

[2] The Unborn Spouse
A second classic perpetuities dilemma involves the unborn spouse, often

dubbed the “unborn widow” problem. Suppose T devises Redacre “to A for
life, then to A's widow for her life, then to A's issue then living and their
heirs.” When T's will becomes effective the following are all alive: A, B (A's
wife), and C (the son of A and B). Is the interest in “A's issue then living”
valid?

The Rule applies here because “A's issue then living” hold a contingent
remainder; it is a remainder because it may become possessory as soon as the
life estate in A's widow ends, but it is contingent because “A's issue then
living” are currently unascertainable. The perpetuities period begins at T's
death. In order for the interest to vest, A and A's widow must both die; at this



time, we can ascertain the identities of “A's issue then living.” So who are
the lives in being who might validate the interest? Only A and C. B cannot
be a life in being—and this is the central difficulty in the problem—because
it is not certain she will be A's widow. After all, B might die many years
later; and A might then marry D, a woman born after T's death who cannot
qualify as a life in being.

Can we prove that the interest in “A's issue then living” will either vest or
forever fail to vest within the perpetuities period? No. Consider a highly
unlikely—but conceivable—series of events. Suppose T dies in 2019. B
might die in 2041, and A might then marry D, a 20-year-old woman. C then
dies one day after fathering his child, E, and A dies a week later. More than
21 years after the death of the only possible lives in being (T, A, B, and C),
say in 2070, D dies. At that time, the class of “A's issue then living” can be
ascertained. If E is still alive, his contingent remainder will “vest.” Because
the interest in “A's issue then living” might vest more than 21 years after the
death of the lives in being, it is void under the common law Rule Against
Perpetuities.

[3] The Slothful Executor
The “slothful executor” problem concerns the performance of a future

administrative task by an executor, trustee, or other fiduciary.41 Suppose T
devises Redacre “to A for life, then to A's issue who are living upon final
distribution of my estate and their heirs.”

The Rule applies here because the class members (“A's issue who are
living upon final distribution of my estate”) cannot be ascertained, and thus
their remainder is contingent. The perpetuities period began upon T's death.
In order for the contingent remainder to vest, T's estate must be distributed at
a time when A has living issue; the interest will forever fail if A has no issue,
or no issue who survive that long. Here the only possible relevant lives are T
and A.

Logically, it would seem that T or A should validate the interest. It seems
obvious that T's estate will be distributed within 21 years after his death.
However, under the “what-might-happen” rule, the interest is void. Why?
One year after T's death, A might have a child, B; B is not a relevant life
because she was born too late. Later, T's executor, E, and A both die. The
replacement executor is F, who was born after T died, and is thus not a



relevant life. F carelessly delays the handling of T's estate and, as a result, it
is not distributed until 22 years after both A and E died. At this point, B's
interest vests, too late to comply with the Rule.

[E] Criticism of the Rule
In recent decades, the Rule has been vigorously attacked. First and

foremost, critics argue that it disregards the intent of the transferor and
thereby frustrates the right to transfer property freely. The policy bases
underlying the Rule are increasingly out of step with the enhanced modern
concern for respecting owner autonomy.

Second, the Rule is often condemned as serving obsolete policies. The
original goal of the Rule—to ensure the marketability of land—requires little
protection today. Contingent legal future interests in land are now created
only rarely, due to the strong modern preference to transfer fee simple
absolute. The feudal fear that these interests would cause widespread
inalienability ended long ago. One might argue that society derives benefit
from ensuring that money, stocks, bonds, and other forms of personal
property are not tied up for long periods by such interests and thus
withdrawn from commerce. As a practical matter, however, most contingent
future interests in personal property are equitable, not legal; and the trustee
has a fiduciary duty to invest the trust assets productively, not to withhold
them from the marketplace.

Finally, the Rule is increasingly unimportant because it can be
circumvented by drafting. Virtually all interests can be insulated from the
Rule through the insertion of a “savings clause.”42 For example, a
conveyance of Blueacre “to A for life, then to B and his heirs if anyone goes
to Saturn” would be invalid under the Rule. Yet the addition of a few
standard phrases will save the gift. The conveyance “to A for life, then to B
and his heirs if anyone goes to Saturn, but if no one goes to Saturn within 21
years after the death of B, then the conveyance to B shall be null and void” is
valid. Only the client who selects an incompetent attorney, the argument
goes, is harmed by the Rule. Viewed in this light, the Rule is merely a trap
for the unwary client, not a meaningful principle of law.



§14.11 The Rule Against Perpetuities: Modern
Reforms

[A] Overview
All states have modified the common law Rule Against Perpetuities, at

least in part.43 These changes fall into four basic categories: (1) adopting a
“wait-and-see” approach in lieu of the “what-might-happen” rule; (2)
permitting reformation to validate the interest where consistent with the
transferor's intent; (3) using a specified number of years as the perpetuities
period; and/or (4) creating a special exception for trusts. The widely-adopted
Uniform Statutory Rule Against Perpetuities incorporates the first three
approaches. A handful of states have enacted only piecemeal changes (e.g.,
overturning the presumption of fertility), while the common law Rule largely
survives in others with an exception for trusts. Most states have adopted
legislation that either significantly expands the perpetuities period for trusts
or simply exempts trusts from the Rule.

[B] Basic “Wait and See” Approach
Some states reacted to the perceived absurdity of the common law “what-

might-happen” standard by adopting a simple reform called the “wait-and-
see” test, either by statute or judicial decision.44 Under this approach, the
validity of an interest is not determined at the onset. Rather, the parties
merely await future events. The interest is valid if it actually vests during the
common law perpetuities period. It is invalid if it fails to vest during the
period.

Consider again O's January 1, 2019, devise of Blueacre “to A for life, and
then to the first child of A to reach age 30 and the heirs of that child” (see
§14.10[C][2][a]). Under the common law Rule, the contingent remainder in
“the first child of A to reach age 30” would be invalid at the onset if A never
had any children before the devise became effective. The “wait-and-see”
approach, however, might well validate the remainder. For example, suppose
A actually has a child, B, on January 1, 2020; A dies on B's 31st birthday,
January 1, 2051. Here in fact A's life validates the interest. Within the



perpetuities period (defined as A's life plus 21 years), B's interest “vested.”
On B's 30th birthday (while A was still alive), B met the condition precedent
of reaching age 30; at that point, B's contingent remainder became an
indefeasibly vested remainder and, for purposes of the Rule, then “vested.”

The wait-and-see approach has proven extraordinarily controversial ever
since its debut in a 1947 Pennsylvania statute.45 The principal arguments in
favor of the approach are that it (1) better implements the transferor's intent
and (2) protects the transferor from the malpractice of an incompetent
attorney who fails to draft a will or deed in conformity with the Rule. The
validity of all contingent interests is measured by the same yardstick—what
actually happens to the interest over time—regardless of the skill of the
drafting attorney. In response, critics point out that this approach impairs the
marketability of land and, more generally, keeps wealth out of the flow of
commerce for decades. Under the common law Rule, the validity of any
future interest can be determined at the onset. But under the wait-and-see
approach, land and other forms of property may be tied up by contingent
future interests for 100 years or more while the parties simply “wait.”
Moreover, it is often practically difficult to identify the relevant lives to be
used in the “wait-and-see” formula, absent litigation.

[C] Reformation or Cy Pres
Other states retain the common law Rule, but mitigate its impact by

adding a new feature: a reformation or cy pres remedy. If an interest is
invalidated by the Rule, a court may rewrite the language of the conveyance
or devise to carry out the transferor's intent as closely as possible and thereby
validate the interest.46

For example, returning to the hypothetical devise of Blueacre “to A for
life, then to the first child of A to reach age 30 and the heirs of that child,” a
court following the cy pres approach would probably be empowered to
reduce the age requirement to 21 if this would save the interest. Why? The
court would reason that O's dominant intent was to benefit one of A's
children who reached maturity, an intent which can be implemented only by
reforming the conveyance. O's further intent to define maturity as age 30 is
seen as subordinate to his overall goal, absent clear evidence to the contrary.
In other words, if O were forced to choose between (1) allowing the interest
to fail entirely or (2) reducing the age contingency to 21, the court presumes



that O would prefer reformation.
The cy pres remedy has been applied to date in only a handful of decisions

and its future impact is accordingly difficult to predict. The crucial question
is whether it will effectively swallow the entire Rule. In other words, will
courts routinely validate interests that would otherwise violate the Rule?

[D] Uniform Statutory Rule Against Perpetuities
The Uniform Statutory Rule Against Perpetuities (USRAP)47—in force in

most states48—combines three of the reform approaches discussed above.49

Notably, it applies only to gifts of contingent future interests; all commercial
transactions (including options and rights of first refusal) are exempt.50

Under the USRAP, a covered interest is valid if either: (1) it meets the
requirements of the common law Rule; or (2) using the wait-and-see
approach, it actually “vests or terminates within 90 years after its creation.”
Thus, the USRAP modifies the basic “wait-and-see” approach by using a
fixed 90-year perpetuities period, instead of the classic period of one life plus
21 years, thus providing more certainty. The 90-year period was chosen as a
rough approximation of the probable length of one life (about 70 years) plus
21 years.

Consider again O's January 1, 2019, devise of Blueacre “to A for life, then
to the first child of A to reach age 30 and the heirs of that child.” The
contingent remainder in “the first child of A to reach age 30” does not
comply with the common law Rule, as discussed above. However, the
second prong of the USRAP test may save the interest. If A dies childless
during the 90-year perpetuities period (from January 1, 2019 until January 1,
2109), the interest will terminate. If a child of A reaches age 30 during this
same period, the interest will timely vest.

Alternatively, if a covered interest is invalidated, a court is empowered to
reform the creating instrument “in the manner that most closely
approximates the transferor's manifested plan of disposition and is within the
90 years” allowed for vesting. Thus, if it becomes clear that the contingent
remainder in “the first child of A to reach age 30” might vest too late (e.g., if
A dies in 2105, leaving a 20-year-old daughter), the court might well reform
the conveyance by reducing the age contingency in order to accommodate
O's likely intent.



[E] Future of the Rule Against Perpetuities
The common law Rule Against Perpetuities is fading away. Today, the

real question is whether the USRAP or any version of the Rule will endure in
the long run. For example, if the reformation provisions of the USRAP are
routinely used to validate otherwise invalid interests, the demise of the Rule
will inevitably follow.

More important, many states have adopted legislation that permits the
perpetual trust, regardless of the Rule.51 Typically, these statutes permit a
trust to endure so long as there is a trustee who holds a power of sale over
the trust assets; because any trustee who dies can be replaced by a successor
trustee, such a trust might last forever. A prudent settlor has an incentive to
create a perpetual trust because this helps to avoid the federal generation-
skipping transfer tax. As a result, states recognizing this trust have attracted
billions of dollars of trust funds from states that do not, thus creating
pressure on all states to abolish the Rule. A number of states that initially
adopted the USRAP have either repealed or modified it in order to
accommodate such trusts. Many scholars accordingly predict the death of the
Rule.52



§14.12 The Doctrine of Worthier Title
O conveys Blueacre “to S for life, then to O's heirs.” Under the common

law Doctrine of Worthier Title, O's attempt to create a remainder in his heirs
is invalid. Instead, as a matter of law O retains a reversion that becomes
possessory when S's life estate terminates.

The Doctrine of Worthier Title is a medieval relic. The traditional version
provided that if (a) an owner devised or conveyed real property to one party
and (b) by the same instrument devised or conveyed the following remainder
or executory interest to the owner's “heirs,” then the owner retained a
reversion and the “heirs” received nothing.53 In effect, an owner could
transfer property rights to heirs only through the “worthier” method of
descent (that is, intestate succession), not by means of devise or conveyance.
The doctrine was a rule of law that bound all parties, regardless of the
owner's intent.

The doctrine originated as a tool to prevent landowners from avoiding the
feudal incidents and, to a lesser extent, to protect free alienation. The
incidents were owed only by tenants who acquired their estates through
descent, not by those who took by conveyance or devise. If tenant O could
convey or devise the family landholdings to his heirs, the heirs took the
property free and clear of the incidents. At least initially, the doctrine was
intended to plug this feudal tax loophole. After the demise of feudalism,
English courts retained the doctrine because it encouraged the alienability of
land. If Blueacre in the example above is burdened with a contingent
remainder in the unascertainable heirs of O, it is impossible for O to convey
clear title to the land, even after S's death. By eliminating such contingent
interests, the doctrine facilitated the sale of fee simple absolute.

Today the doctrine is virtually—but not entirely—obsolete in the United
States as a binding rule of law. For decades, there has been general
agreement that the doctrine no longer applies to devises.54 The extent to
which the doctrine may still affect conveyances is less clear. Over three-
quarters of the states have entirely abolished the doctrine in this context,
either by statute or case law. In these jurisdictions, the rule may govern
deeds or wills executed before the abolition occurred. Contemporary courts



remain strongly focused on honoring the grantor's intent in this and other
contexts, despite its impact on alienability. Abolition is the clear modern
trend.

Perhaps ironically, the main lingering significance of the doctrine today
stems from its revival by Judge Cardozo in 1919 as a rule of construction—
an evidentiary presumption utilized to honor grantor intent.55 Some
jurisdictions apparently still presume that a grantor who (a) conveys a life
estate in real or personal property to one party, and (b) then purports to
convey a remainder or executory interest to his own heirs does not actually
intend to convey anything to the heirs. In order to defeat this presumption,
the heirs must provide evidence of the grantor's actual intention to benefit
them. Because reported decisions involving the doctrine are extraordinarily
rare, however, it is difficult to assess its vitality.



§14.13 The Rule in Shelley's Case
O conveys Blueacre “to S for life, then to the heirs of S.” What interests

arise? At common law—under the famous Rule in Shelley's Case56—such a
conveyance effectively created fee simple in S, while the “heirs of S”
received nothing. Much like the Doctrine of Worthier Title, the Rule in
Shelley's Case transformed a remainder in the transferee's heirs into a
remainder held by the transferee.57

The rule was simple. If a deed or will (a) created a life estate or fee tail in
real property in one person (here S), and (b) also created a remainder in fee
simple in that person's heirs (here the “heirs of S”), and (c) the estate and
remainder were either both legal or both equitable, then the future interest
belonged to that person, not the heirs.58 S now owns all legal interests in
Blueacre. Under the doctrine of merger, S's smaller interest (the life estate)
would “merge” into his larger interest (the remainder in fee simple), giving S
fee simple absolute. What if O conveys Blueacre “to S for life, then to T for
life, then to the heirs of S”? Pursuant to the rule, S holds both a life estate
and a remainder in fee simple absolute. No merger occurs in this example,
however, because T holds an intervening interest.

The Rule in Shelley's Case was based on the same historic policies that
supported the Doctrine of Worthier Title. Initially, the Rule prevented
landowners from avoiding the feudal incidents. As the feudal system waned,
the Rule was increasingly justified as a tool to help ensure the free
alienability of real property, even though it frustrated the owner's intent.59

Today the Rule is seen as an anachronism. As one judge lamented, “[t]hat
rule is a relic, not of the horse and buggy days, but of the preceding stone
cart and oxen days.”60

The Rule in Shelley's Case has been abolished in virtually all jurisdictions.
It may be confidently predicted that holdout states will eventually follow the
national trend.61 Yet in many states the Rule still applies to instruments
created before the effective date of abolition.



§14.14 The Destructibility of Contingent
Remainders

O conveys Blueacre “to S for life, and then to T and his heirs if T reaches
age 18.” What happens if S dies two years later when T is merely age 17? At
common law, T's interest would be extinguished because it failed to vest
when S died. Thus, O or O's successors would own Blueacre in fee simple
absolute, just as if O had merely conveyed “to S for life.”

The common law doctrine of the destructibility of contingent remainders
was straightforward.62 A legal contingent remainder in real property was
extinguished or “destroyed” if it failed to vest when the preceding freehold
estate ended.63 Why? In order to ensure the collection of feudal incidents, the
rule developed that seisin must always be held by some person; a “gap” in
seisin was impermissible. Thus, if the prior freehold estate ended before the
remainder was ready to become possessory, the remainder was deemed
destroyed and seisin shifted to the next interest. At the same time, the
doctrine tended to protect the marketability of land, at least in theory, and
this rationale survived after the demise of feudalism.

Yet—because courts ultimately held that it did not apply to executory
interests—the doctrine could be circumvented through careful drafting.
Instead of using a contingent remainder, the drafter could create an executory
interest that had a similar impact. Moreover, the doctrine did not extend to
equitable contingent remainders, so drafters could avoid it simply by creating
interests in trust. Thus, the doctrine was less successful than anticipated in
protecting marketability, leaving a hole which was partially plugged by the
Rule Against Perpetuities.

Today, like the dinosaur, the doctrine is extinct in the United States.
Almost all states have abolished it, by statute or decisional law. Although
legal scholars debate the number of states in which the doctrine might persist
(one? two? three?), the debate is largely academic. In recent decades,
American courts have simply ignored the doctrine.
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§15.01 Landlord-Tenant Law in Context
American landlord-tenant law has undergone revolutionary change in

recent decades.1 Until these reforms began, landlord-tenant law was still
based on English common law principles established during the post-feudal
era. Under this approach, a lease was seen as the conveyance of a
nonfreehold or “leasehold” estate; the landlord-tenant relationship was
governed by property law principles that—unsurprisingly—heavily favored
landlords. In the 1970s, however, courts began to reexamine these traditional
rules in light of modern conditions, particularly the plight of the urban
residential tenant. The result of this reexamination process has been a
massive shift in the law toward enhanced protection for residential tenants.
Courts increasingly view the residential lease as a contract, and thus subject
to contract law doctrines premised on equitable principles. Commercial
leases are still largely governed by traditional property rules, although even
here some modernization has occurred.

Like all major transitions, the modern landlord-tenant “revolution” has
produced complexity, confusion, and a certain amount of inconsistency in
the law. Part of the common law foundation still endures, particularly the
leasehold estate system. Yet another part of this foundation has been eroded
away by a combination of (1) case law applying contract principles and (2)
pro-tenant statutes. Because the pace of change differs from state to state,
and from doctrine to doctrine, the law in one jurisdiction may vary widely
from that of another. The overall trend, however, is clear: the rights of
tenants are gradually expanding.



§15.02 What Is a Leasehold Estate?
The common law distinguished between two basic types of present estates:

(1) freehold estates, discussed in Chapter 9; and (2) nonfreehold or
“leasehold” estates, which are introduced in this chapter. Broadly speaking,
laymen view the freehold estates as forms of “owning” land, while leasehold
estates are seen merely as forms of “leasing” land. Over centuries, the branch
of the law relating to freehold estates evolved quite differently from that
governing leasehold estates. Yet both types of present estates share a
common core: each entitles a holder to the immediate possession of specific
land.2

In a technical sense, a leasehold estate is a legal interest that entitles the
tenant to immediate possession of designated land, either for a fixed period
of time (e.g., five years) or for as long as the tenant and landlord desire.
Suppose L, holding fee simple absolute in Greenacre, leases the land to T for
a 25-year term. T now owns a leasehold estate known as a term of years.
Because this estate has been carved out of L's conceptually larger fee simple
absolute, L retains a future interest, a reversion.

Subject to limitations imposed by law or by the terms of the lease, a tenant
such as T enjoys a wide range of rights. T is entitled to occupy and use
Greenacre, including any crops or profits it produces, but cannot commit
waste. T may exclude all other persons from the land, including L. Further,
under some circumstances, T may transfer all or some of his rights in
Greenacre to others.



§15.03 Leasehold Estate Distinguished from
Nonpossessory Interests

[A] Basic Distinction
A buys a ticket to see the new play at O's theater; B rents a room in O's

hotel for one night; C, a farm worker, lives in a barracks provided by O as
part of his compensation;3 and D holds the perpetual right to walk across O's
land. A, B, C, and D are all legally entitled to be present on land owned by
O. But none of them owns a leasehold estate.

A, B, C, and D all have a mere right to use O's land for a limited purpose,
subject to O's control. This falls far short of the right of exclusive possession
necessary for a leasehold estate; for example, they could not exclude O from
his land. The law recognizes a variety of nonpossessory interests that permit
one to enter another's land. Here A, B, and C each have a license (a
revocable privilege to enter land temporarily for a specific purpose, see
§32.13) while D holds an easement (a nonpossessory right to use land in a
particular manner, see §32.02).

[B] Defining the Boundary between Possession and
Use

The boundary line between possession and use, however reassuring in
theory, is often difficult to locate in practice. Suppose E is entitled to erect
and maintain a billboard on F's land. Does E have possession of the land on
which the billboard sits (and thus a leasehold estate) or merely the use of that
land (and thus an easement or license)? Courts typically consider a variety of
factors in such cases, including:

(1) whether the party occupies a specific, distinct area;4

(2) how much control the party has over the area;
(3) whether the parties used lease-like terminology and provisions in

defining their relationship;5 and
(4) the duration of the occupancy.6



§15.04 Historical Evolution of Landlord-
Tenant Law

[A] The Feudal Foundation
The lineage of modern American landlord-tenant law may be traced

backward in time to the English feudal system. In the early feudal era, the
lands of the nobility and gentry were cultivated by landless serfs under
customary arrangements that differed little from slavery. The serf, tied to the
land for life, provided as much labor as the lord demanded and, in return,
received subsistence. It became common for the lord to assign serfs to work
particular tracts of land, and the serfs were sometimes allowed to retain a
share of the crops they produced. The lord was omnipotent, the serf
powerless.

Over time, these feudal relationships evolved into the nonfreehold estates
that form the foundation of landlord-tenant law (see §15.05). This transition
was accelerated by the Black Death, a widespread plague in the mid-1300s,
which so devastated the population that a labor shortage developed. With the
feudal system waning, a landowner who wished to attract the labor necessary
to keep his land under cultivation was forced to make concessions. A
rudimentary lease emerged: the former serf was allowed to use a particular
tract of land for an agreed-upon term in exchange for a fixed rent. The feudal
lord-serf relationship gradually gave way to the medieval landlord-tenant
relationship.

[B] The Paradigm Tenant: A Medieval Farmer
The early evolution of English landlord-tenant law was greatly affected by

the economic and social context in which leases arose. During the era when
this law developed, the lease was a commercial transaction—the lease of
agricultural land for farming—not a residential arrangement. The identity
and characteristics of the typical medieval tenant are important keys to
understanding the common law approach to leases.

The paradigm tenant was an enterprising farmer who lived in the rural,
agrarian England of the Middle Ages.7 His dominant interest was to obtain



land to grow crops, raise stock, or pursue other agricultural endeavors.
Although he might live on the farm, the residence or other structures were
only of secondary importance. The tenant was a “jack-of-all-trades” who
could easily keep the farm structures in good repair, without assistance from
the landlord. If the structures were destroyed by fire or other natural disaster,
the tenant could rebuild them himself, while continuing to farm the land.
Finally, the tenant usually remained on the land for a long period (e.g., 21-
year leases became popular in the 1300s).

The landlord in this classic scenario was an absentee owner or country
“gentleman” whose social status precluded any manual labor. The landlord
provided no services to the tenant, nor did the tenant expect any. Once the
landlord transferred possession of the land, his only remaining role was
passive: receiving rent.

[C] Common Law Approach: Lease as Conveyance
By 1500, the common law approach to the landlord-tenant relationship

was well-developed, and molded to suit the paradigm farm lease. A lease
was seen as the conveyance of an estate in land: the landlord transferred his
right to possession of specific land to the tenant. Thus, the lease was
governed by rather formalistic property law rules, not by contract law.8

The medieval farm lease fit this conveyance model well. Consider the
nature of a conveyance. Assume that O, holding fee simple absolute in
Greenacre, conveys his entire estate to T. T now has the exclusive right to
possession of Greenacre; O has no remaining right, title, or interest in the
property, and thus no duty or obligation to T. The paradigm lease produced a
similar effect. Suppose now that O transfers to T the exclusive right to
possession of Greenacre for a fixed period of time—21 years. Once this
transfer is completed, O owes no further duty or obligation toward T, except
to refrain from interfering with T's use and enjoyment of the land during the
lease period. T is free to farm or otherwise use Greenacre without
interference from O for 21 years, absent waste.

The consequences of viewing the lease as a conveyance were profound.
Under the early common law approach, for example:

(1) the tenant had the sole duty to repair and maintain any structures on
the premises, even if the structures were demolished by fire or other
disaster;



(2) the tenant was required to pay rent even if the structures were
destroyed;

(3) the tenant was required to continue the tenancy and pay rent even if
the landlord breached any lease obligations he had undertaken (the
tenant's sole remedy was to sue for damages, not end the lease); and

(4) the landlord had no duty to mitigate damages if the tenant abandoned
the premises.

Widespread residential leasing began in England in the 1500s and 1600s
as urbanization increased. Courts routinely applied the standard landlord-
tenant rules developed for agricultural leases to these new residential leases.



§15.05 Categories of Leasehold Estates

[A] Four Categories
Four categories of leasehold estates were recognized at common law: the

term of years tenancy, the periodic tenancy, the tenancy at will, and the
tenancy at sufferance.9 The main distinction among these estates stems from
the answer to one question: when does the estate end? This common law
classification system was quite rigid. Every leasehold had to be squeezed
into one of the four permissible categories, even at the expense of logical
consistency.10

Modern law still recognizes these four basic categories. As a practical
matter, however, today almost every tenancy is either a term of years or a
periodic tenancy. The tenancy at will is rare, while the tenancy at sufferance
usually results from the tenant's wrongful failure to vacate after the lease
ends.

A few jurisdictions have eroded these traditional categories by statues or
ordinances that effectively create a fifth type of leasehold estate (see
§19.04[A][3]). They permit a tenant to remain in possession until the
landlord has “good cause” for eviction, regardless of the original nature of
the tenancy.11

[B] Term of Years Tenancy

[1] Nature of Estate
Almost all commercial leases (and some residential leases) utilize the term

of years tenancy, sometimes called a tenancy for years or a term for years.
The key characteristic of this estate is an advance agreement that it will
continue for a designated period (e.g., five days, eight months, five years, or
99 years).12 Thus, this tenancy lasts for a period of time that is either (a)
fixed in advance (e.g., from July 1, 2018, to June 30, 2038), or (b) computed
using a formula that is agreed to in advance (e.g., “for a term of 21 years
after construction of the subject building is completed”).13 As the second
example indicates, the lease term may begin upon the occurrence of a future
event.



But what if the lease term ends upon the occurrence of a future event?
Suppose L leases Greenacre to T for “25 years, so long as Greenacre is used
as a farm.” This creates a type of defeasible estate (see §9.06): a term of
years determinable. The beginning and ending dates of the maximum lease
term are fixed, even if the lease may end sooner due to an uncertain event.
On the other hand, what if L leases Greenacre to T “for the balance of T's
life”? Because the termination date is uncertain, most courts—following the
traditional view—would not classify the resulting estate as a term of years.14

[2] Termination of Estate
The term of years automatically expires when the agreed period ends,

without any notice of termination. For example, if L leases Greenacre to T
“from 12:01 a.m. on January 1, 2018, until midnight on December 31, 2027,”
the lease automatically expires at midnight on December 31, 2027, without
any need for T or L to notify the other.

In addition, most leases contain provisions that permit the landlord to
terminate the tenancy upon the tenant's breach of specified lease terms or
other circumstances, including non-payment of rent, waste, and illegal use of
the premises.

[C] Periodic Tenancy

[1] Nature of Estate
The periodic tenancy lasts for an initial fixed period and then

automatically continues for additional equal periods until either the landlord
or tenant terminates the tenancy by giving advance notice.

The classic example of the periodic tenancy is the “month-to-month”
residential lease. Suppose L and T enter into a month-to-month lease for an
apartment, with the term to begin on January 1. The initial period of the lease
is one month, January; but T's tenancy will automatically continue month
after month until either L or T gives notice of termination. If neither gives
notice, the tenancy will continue indefinitely. Although the month-to-month
period is encountered most commonly, closely followed by the year-to-year
tenancy sometimes used in agricultural leases, a period of any duration may
be used.15

Complexity arises when the parties fail to reach a complete agreement.



Suppose T leases Blueacre from L in return for “$800 per month in rent,” but
without any agreement about the term of the lease. American courts would
uniformly construe this arrangement as a periodic, month-to-month tenancy
(rather than, for example, a tenancy at will) based on the presumed intent of
the parties.16 But what if instead T leases Blueacre for “$9,600 per year,
payable $800 per month,” again without an agreed termination date? Under
the logic of the first example, this is a periodic tenancy, but is the period
year-to-year or month-to-month? Most courts interpret such language as
creating a year-to-year periodic tenancy,17 although some would find a
month-to-month tenancy if residential property is involved.18

A periodic tenancy may arise by implication based on the conduct of the
parties, even in the absence of any express agreement. Suppose L permits T
to move into Redacre, a house owned by L, without any agreement. T later
gives L a $700 check for “rent” which L accepts and cashes, and this pattern
continues each month. These actions create a periodic, month-to-month
tenancy in T.19 The same result follows if T takes occupancy of Redacre
pursuant to an invalid term of years lease with L, but nonetheless pays rent
monthly.

[2] Termination of Estate

[a] Common Law Requirements
At common law, either the landlord or the tenant could terminate the

tenancy by delivering oral or written notice to the other. Each party had the
unfettered right to end the tenancy for any reason or for no reason.

How far in advance must notice be given to terminate a periodic tenancy?
At common law, termination of a year-to-year tenancy required six-months
notice, while shorter tenancies required notice equal to the period involved
(e.g., 30 days' advance notice to terminate a month-to-month tenancy).
Suppose T, a month-to-month tenant whose rent is due on the first day of
each month, decides in June to end her tenancy. On June 15, she gives notice
of termination; when will the tenancy end? At common law, notice
terminated the tenancy on the last day of the fixed period, not in the middle
of the period.20 T's notice ends the tenancy on July 31, not July 15. Thus,
even if T vacates the premises on July 15, she is still liable for rent through
July 31.



[b] Statutory Modifications
The process for terminating a periodic tenancy is now governed by state

statutes. The typical statute mandates that a particular form of written notice
of termination be delivered to the other party in a designated manner.21

Although the tenant's right to terminate the tenancy is still unfettered, various
doctrines restrict the landlord's freedom to evict the tenant (see §19.04).

There is considerable variation among the states on the timing of notice.
Most states still follow the traditional standard, which requires 30 days'
notice for ending a month-to-month tenancy,22 but periods in other states
range from 7 days23 to 60 days.24 In some states, the timing of notice turns
on the nature of the property involved (e.g., longer period for residential or
agricultural land)25 or the identity of the party giving the notice (e.g., longer
period if landlord gives notice). Finally, most states have shortened the
required notice for ending the year-to-year tenancy to two or three months.

A majority of states use the common law standard that the tenancy ends on
the last day of the fixed period.26 California27 and certain other states allow a
month-to-month tenancy to be ended any time after 30 days' notice is given;
thus if T gives notice on June 15, her tenancy expires on July 15, not July
31.28

[D] Tenancy at Will

[1] Nature of Estate
The tenancy at will has no fixed duration and endures only so long as both

the landlord and the tenant desire.29 For example, at common law the estate
ended immediately—without any advance notice—on the day the tenant
abandoned the premises or the landlord delivered notice of termination.
Given this fundamental insecurity, why would anyone voluntarily agree to
create a tenancy at will?

Today most tenancies at will arise by implication, not from an express
agreement. For example, if T occupies Redacre with L's consent, but without
an agreement on the duration of the tenancy or the payment of rent, the court
will find a tenancy at will.30 Why? Based on these facts, it is relatively clear
L and T intended that T would have possession of Redacre as a tenant, and
thus that some form of leasehold estate was intended; because the



requirements for a term of years or periodic tenancy are not met, however,
the relationship will be deemed a tenancy at will. In many jurisdictions, the
same result follows where a tenant enters into possession either (a) under an
unenforceable lease (e.g., one that violates the Statute of Frauds),31 or (b)
before any lease has been negotiated.

Although agreements to establish a tenancy at will are seldom
encountered, occasionally parties agree to create a leasehold estate that is
terminable at the will of only one party, either landlord or tenant. Should this
be construed as a tenancy at will or some other estate? The law governing
this area is unsettled. What if the parties agree that a lease is terminable at
the will of the landlord only? Although there is contrary authority, many
courts imply a reciprocal right of termination in the tenant, and thus treat the
estate as a tenancy at will.32

The more troublesome problem is posed by the agreement to create a
leasehold estate that is terminable by the will of the tenant only. Suppose L
and T agree that T may occupy the premises “for as long as he wants.”33

Some courts would consider this a tenancy at will, under the logic described
above. However, a substantial body of authority—including the first and
second Restatements of Property34—would honor the clear intention of the
parties by classifying the interest as a determinable life estate.35 T is entitled
to possession of the premises until his death or until he decides to terminate
the lease, whichever comes first.

[2] Termination of Estate
At common law, a tenancy at will ended whenever the landlord or tenant

chose. Any form of notice would terminate the tenancy immediately. In
addition, even absent notice, any conduct by the landlord or tenant that
demonstrated an intent to terminate the tenancy would suffice (e.g.,
abandonment by tenant, sale of the property by landlord, or death of either
party).

Statutes in most states now regulate the termination of a tenancy at will.
Many states provide that the tenancy can be ended only by advance notice,
usually 30 days; this effectively converts the tenancy at will into a statutory
form of periodic tenancy. Other states permit termination by advance notice,
but also recognize that the conduct of the landlord or tenant may end the
tenancy even without notice.



[E] Tenancy at Sufferance

[1] Nature of Estate
Most authorities agree that the tenancy at sufferance is not a true estate in

land and does not create a landlord-tenant relationship. But it is a useful label
to describe a peculiar form of occupancy somewhat akin to a leasehold
estate.

A tenancy at sufferance arises when a person in rightful possession of land
—as a tenant or otherwise—wrongfully continues in possession after that
right ends.36 For example, suppose A, holding a term of years tenancy in
Redacre that ends on December 31, remains in possession of Redacre on
January 1 and thereafter. Her right to possession terminated on December 31,
and thus her continued possession is wrongful. A is now a tenant at
sufferance, one step above the level of a mere trespasser. Landlord B may
either evict A or elect to renew her tenancy under the holdover tenant
doctrine (see [3], infra). A tenancy at sufferance also arises, for example,
where a mortgagor retains possession after the mortgage is foreclosed, or a
vendor remains in possession after conveying title to a vendee.

[2] Termination of Estate
Because the tenancy at sufferance is not an estate, no notice or other action

by the landlord is required to terminate it. Instead, the landlord may evict the
wrongful occupant at any time. In many states, the landlord can recover
damages for the period of wrongful occupancy, measured either by fair rental
value or prior rent.37

[3] Most Common Situation: The Holdover Tenant
A tenant who remains in possession of leased premises after the leasehold

estate ends is considered a holdover tenant. This is the most common
situation in which a tenancy at sufferance arises. At this point, the common
law rule gives the landlord an option: in his sole discretion—and regardless
of the tenant's wishes—the landlord may either (a) evict the tenant as a
trespasser, or (b) renew the tenancy for another term.38

What explains this remarkable rule? The most common justification is that
the rule discourages a tenant from wrongfully holding over; faced with the
risk of future rent liability the tenant will vacate the premises on time.39



Thus, the incoming tenant can be assured that the premises will be available
for occupancy when the new lease term begins. The rule also allows the
landlord to receive compensation for the damage caused by the holdover
when the new tenant who cannot take occupancy cancels the lease.

Legal scholars agree, however, that the rule often imposes a penalty far
out of proportion to the tenant's offense or the landlord's damages. Why
should a tenant be required to pay rent for years for unneeded premises
simply because she failed to vacate quickly enough? Moreover, the doctrine
serves as a deterrent only if the tenant is aware of its existence; but the
average tenant is unfamiliar with this principle. In light of these concerns,
there is a modern tendency to curtail the holdover tenant doctrine. For
example, if the tenant holds over for a very brief period (e.g., several hours)
or because of circumstances beyond her control (e.g., illness), most courts
will not apply the doctrine.40 And many jurisdictions have flatly abolished
the rule, typically requiring instead that the holdover tenant pay a fixed
amount to the landlord (e.g., three-months rent, treble damages, or double
rent during the holdover period).41

Perhaps the most widespread reform involves the length of the new
tenancy. At common law, the duration of the new tenancy was defined by the
length of the original tenancy. Suppose, for example, that A leases Redacre
from L for a five-year term; the lease ends on December 31, but A remains in
possession of Redacre. At common law, L could unilaterally renew A's
tenancy for another five-year term. Alternatively, if A was a periodic month-
to-month tenant in Redacre, L could hold A over to a further one-month
period. Today the maximum term for a holdover tenancy is one year,
regardless of the original lease term.42

Beyond this point of agreement, however, there is a split of authority as to
when a shorter term or period is applicable. Suppose B leases Greenacre
from C for a one-year term, with rent payable monthly, and then holds over
after the year ends; C elects to hold B to a new tenancy. What is the nature of
B's tenancy? Two issues arise: (1) is it a periodic tenancy or a term of years?
and (2) is the term or period one year or one month? Most jurisdictions view
B's tenancy as a periodic tenancy, some finding the relevant period to be one
year (like the original lease term) and others concluding the period is one
month (based on the interval for rent payment in the original lease).43 In a
minority of jurisdictions, B has a term of years tenancy, either for a fixed



one-year term (like the original lease term) or for a one-month term (based
on the rent payment interval).44

A surprising amount of litigation involves a question of mechanics: how
does the landlord effectively exercise this option?45 The landlord can
expressly notify the tenant of his choice, but more commonly the landlord's
decision is implied from conduct and other surrounding circumstances. Thus,
landlord conduct that is inconsistent with an intent to treat the holdover
tenant as a trespasser, such as demanding rent or accepting rent payments,
normally indicates an intention to bind the tenant to a new tenancy.46



§15.06 Modern Revolution in Landlord-Tenant
Law

[A] A Wave of Change
A tidal wave of change began sweeping over American landlord-tenant

law in the 1960s.47 These reforms were initially sparked by widespread
concern over appallingly poor housing conditions. Common problems
included leaky roofs, lack of heat, vermin infestations, lack of electricity,
lead-based paint, nonfunctional toilets, and nonlocking doors. Social activists
from the civil rights movement, the consumer movement, and even the anti-
war effort united in a drive to provide adequate housing for the low-income
tenant.

Three factors contributed to the nation's deteriorating housing. The
housing codes and similar statutes intended to protect the residential tenant
from health and safety risks were often ineffective due to weak enforcement.
Further, because affordable rental housing was in short supply in many urban
areas, the landlord had little market incentive to maintain the rental property
in habitable condition. Finally, the traditional body of landlord-tenant law
imposed no general repair duty on the landlord.

Over two decades—from roughly the late 1960s to the mid-1980s—the
central doctrines of American landlord-tenant law were reevaluated and
modernized by courts and legislatures. One prominent legal scholar quite
correctly characterizes this process as a “revolution.”48 Although initially
focused on housing conditions, the modernization effort soon expanded to
encompass other concerns. Many traditional rules were overturned; others
were substantially altered; only a few remained untouched. The overall
direction of the effort was clear: the rights of residential tenants were
dramatically expanded.

The courts spearheaded this reform effort in most jurisdictions by
developing case law that viewed the lease as a contract; they then applied
contract law doctrines that afforded the tenant more protection than parallel
property law rules.49 Two related developments—the issuance of the
Uniform Residential Landlord and Tenant Act (“URLTA”) in 1972 and the



Restatement (Second) of Property: Landlord and Tenant in 1977—further
accelerated the process. More than one-third of the states adopted the pro-
tenant URLTA outright; this spurred other states to modernize their own
statutes, typically by endorsing and expanding the judicial effort. The
Revised URLTA issued in 2015 may spur further reform.

[B] The New Paradigm Tenant: Poor Urban
Resident

Long before the 1960s, the typical lease in the United States involved a
residential tenancy. The traditional landlord-tenant rules—originally
designed to govern the medieval farming lease—were ill-suited to the
residential lease. The stage was set for a realignment of the respective duties
of the landlord and tenant. As courts and legislatures began to craft a new
approach in the 1960s, they were heavily affected by the identity and
characteristics of the tenant most in need of assistance: the poor urban
resident. Although clearly oversimplistic, this model continues to influence
the evolution of the law.

The paradigm modern tenant is a poor, unsophisticated urban resident—
usually a woman—whose dominant goal is shelter, not farm land.50 Thus,
her principal interest is in the structure on the land, not the soil itself. She
seeks a “package of goods and services”:51 habitable housing that includes
adequate heat, light and ventilation, secure windows and doors, working
plumbing facilities, proper sanitation, and proper maintenance. Unlike the
medieval farmer, she lacks the skill necessary to repair defects in the
premises. Further, given the complexities of multi-unit buildings, she may
lack the access necessary to fix defects; for example, while the medieval
tenant might easily fix the fireplace in his simple hut, the modern tenant has
no right of access to the central heating system of a 100-unit apartment
complex. The paradigm tenant is unable to protect her interests by
negotiating an acceptable lease with her landlord, because affordable rental
housing is in short supply in many urban areas. Thus, the prospective tenant
is typically presented with a “take-it-or-leave-it” form lease that waives any
protection the law might ordinarily offer; and the continuing tenant is forced
to tolerate substandard housing simply because no better housing is available
on the market. Finally, the modern tenant is much more mobile than her
medieval counterpart, and thus in need of greater protection.



The landlord in this scenario is a slumlord, who owns many apartment
buildings in deplorable condition. His strategy is to “milk” his units by
charging rents as high as the market will bear, while spending little or no
money on repair and maintenance of his buildings.52 The landlord ignores
virtually all tenant complaints. Although he may sometimes promise to make
repairs, the promise is rarely fulfilled. Even though his buildings will
deteriorate in the long run, he receives a high short-term return on his
investment.

The impact of this new paradigm was profound. Courts and legislatures
abandoned or drastically revised long-settled rules in order to accommodate
the powerless low-income urban resident confronting the heartless slumlord.
One can criticize this effort as overinclusive. Many residential landlord-
tenant relationships differ sharply from this simple model. For example, the
tenant might be sophisticated or wealthy; the landlord might be an elderly
widow acting in good faith; or there might be a local surplus of affordable
housing. In this sense, the new reforms undoubtedly benefit some tenants
who need no special protection.

[C] The Lease in Transition: Conveyance,
Contract, or Both?

Modern law reflects a clear trend toward treating the residential lease as a
contract, not the conveyance of an estate in land.53 As the District of
Columbia Circuit concluded in the landmark decision of Javins v. First
National Realty Corp., “leases of urban dwelling units should be interpreted
and construed like any other contract.”54

The judicial rationale for using contract law to define the respective rights
of landlords and tenants has two basic prongs. First, courts emphasize that
the contract approach honors the legitimate expectations of the parties.55

While the feudal lease was short and skeletal—like a conveyance—the
modern residential lease appears to the average person to be a bilateral
contract; it contains detailed covenants addressing a multitude of issues.
Reasonable landlords and tenants should expect the lease to be governed by
contract law, like any other contract.

Second, courts explain that the application of traditional property law rules
to residential leases produces results that are inconsistent with contemporary



values and standards.56 Property law fails to accommodate the fundamental
needs of the new paradigm tenant—the low-income urban resident. Under
this view, the application of contract law principles is necessary to reform
landlord-tenant law in light of modern conditions.

This judicial reappraisal of the lease has produced important
consequences. Viewed as a conveyance, the lease is a one-time event; it
imposes virtually no duty on the landlord. But once the lease is seen in
contract terms, it is logical to treat the landlord-tenant relationship as one
that imposes continuing duties on both parties. Moreover, while many
property law doctrines still reflect the rigidity of medieval England, modern
contract law has increasingly incorporated equitable principles. Under the
modern approach to residential leases, for example:

(1) the landlord is obligated to maintain the premises in habitable
condition;57

(2) the tenant has no obligation to pay rent if structures crucial to the lease
are destroyed;58

(3) the tenant may terminate the lease and stop paying rent if the landlord
materially breaches any lease obligations;59 and

(4) the landlord may be obligated to mitigate damages if the tenant
abandons the premises.60

Is the modern residential lease a contract or a conveyance? Probably the
best answer is “both.” The nature of the residential lease is in transition. For
some purposes (e.g., repair duty), courts tend to treat it as a contract; for
other purposes (e.g., classification of estates), the property approach still
lingers. The overall direction of the law's evolution is clear—the contract
approach is gradually predominating—but the pace of reform varies from
state to state. Even within a state, this piecemeal approach sometimes results
in conflicting decisions. The bold assertion of the Javins court that
residential leases should be interpreted and construed “like any other
contract” remains an aspiration, not a reality.

In contrast, the commercial lease remains largely unaffected by the
landlord-tenant revolution. Most courts reason that the commercial tenant—
like the medieval farmer—is able to protect its own interests through the
bargaining process.61 This category of lease is still generally seen as a
conveyance, governed by pro-landlord property rules. Yet the modern reform



movement has produced a slight echo even here. There is a small but
discernable trend toward revising some of the traditional rules to provide
enhanced protection for the small-scale commercial tenant.

[D] What About the Homeless?
More than 60 years ago, Congress adopted the national goal of ensuring “a

decent home and a suitable living environment for every American
family.”62 Although the landlord-tenant revolution has improved the quality
of rental housing, the quantity of affordable housing has remained
insufficient. Some scholars suggest that modern reforms have reduced the
number of affordable private housing units. And government programs
designed to provide public housing, or to subsidize rent payments for low-
income tenants in privately-owned units, do not receive sufficient funding.
Thus, our society still does not provide housing for all. Indeed, the Supreme
Court has held that there is no constitutional right to housing.63 But if our
property system is founded, at least in part, on utilitarianism (see §2.04), do
the current landlord-tenant rules in fact best maximize the happiness of all
Americans?64
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§16.01 The Lease

[A] The Lease in Context
The lease is the heart of the landlord-tenant relationship. It sets forth the

agreed-upon terms that will govern the tenancy, including the amount of the
rent, the duration of the tenancy, and the location of the leased premises.

Rules of law affect the lease in two basic ways. First, if the parties fail to
reach agreement on a particular issue, the law will provide a utilitarian
default rule to fill the gap. Most of the common law principles in the area
were historically oriented toward this gap-filling function. Second, some
principles in this area are immutable rules; they supersede the parties'
freedom of contract on particular issues when necessary to fulfill important
public policies. Most of the major landlord-tenant developments since the
1960s fall into this latter category.1

Is the lease a contract or a conveyance? Modern landlord-tenant law is an
evolving compromise between two competing bodies of law: traditional
property law concepts and emerging contract law doctrines. At common law,
the lease was exclusively seen as a conveyance, subject to property law. In
recent decades, the lease has increasingly been viewed as a contract,
governed by contract law. Today, the lease continues to be in transition, seen
as part conveyance and part contract (see §15.06), and thus subject to both
bodies of law.2

[B] The Statute of Frauds
Almost all states have a Statute of Frauds that requires that a lease for a

term of more than one year must be in writing. This requirement applies
primarily to the term of years tenancy. Thus, for example, a lease for a five-
year fixed term must be in writing, but an oral lease for a one-year term is
enforceable. Suppose T and L enter into an oral month-to-month periodic
tenancy, which continues for over a year without either party giving notice of
termination. Is the lease now unenforceable? No, because the initial lease
period was only 30 days, not long enough to trigger the Statute; the
automatic continuation of the tenancy for more than a year is irrelevant.



To comply with the Statute of Frauds, the writing must set forth the basic
lease terms: the parties, a description of the premises, the duration, and the
rent. The writing must also be signed. Some states only require the signature
of the lessor; others demand the signatures of both parties; the largest group
of states requires a signature by the party against whom enforcement of the
lease is sought.

[C] Distinction between Residential and
Commercial Leases

Courts and legislatures have increasingly distinguished between
residential leases and commercial leases. A residential lease is used in
renting a home, typically an apartment, condominium, or single-family
residence. A commercial lease involves renting property for any
nonresidential purpose, such as a retail store, factory, church, or school.

Over the last 50 years, the branch of landlord-tenant law concerning
residential leases has evolved quite differently from that governing
commercial leases. The legal rights of residential tenants have been
dramatically expanded by judicial decisions and statutes (see §15.06), based
in part on the perception that the ordinary tenant is unable to protect his or
her interests in lease negotiations due to the superior bargaining power of the
landlord. In the 1970s, as now, the typical prospective tenant was given a
preprinted lease form on a “take-it-or-leave-it” basis; unsurprisingly, the
landlord-drafted form was heavily biased in favor of the landlord. Due to the
shortage of rental housing in many urban areas, the tenant was effectively
forced to acquiesce to the landlord's terms without any opportunity for
meaningful negotiation. Courts and legislatures intervened to redress this
imbalance by making major changes in traditional landlord-tenant doctrines
affecting residential tenants.3

This perceived inequality in bargaining power also led many courts to
interpret lease terms in favor of the residential tenant. In his landmark study,
Professor Curtis Berger analyzed all residential landlord-tenant decisions
reported in New York for a three-year period in the early 1970s.4 He found
that even though the lease forms involved were uniformly “stacked” in favor
of the landlord side, landlords lost over 60% of the cases. He attributed this
result to judicial “aversion to the standard form lease.”5

In contrast, the traditional pro-landlord doctrines still largely govern



commercial leases, with only slight momentum toward enhanced tenant
protection. The law presumes that commercial tenants can adequately protect
their interests through negotiation.



§16.02 Selection of Tenants

[A] The Common Law Foundation
The common law did not restrict a landlord's freedom in selecting or

evicting tenants. A landlord could refuse to rent for any reason or for no
reason at all, consistent with an owner's traditional property right to exclude
others from the land. Suppose A applied to rent an apartment owned by L.
Under this owner-autonomy approach, L could arbitrarily reject A's
application (e.g., because A is a woman, is left handed, or likes mystery
novels). And, as a logical corollary to this approach, if L chose to rent to A,
he could demand discriminatory rental terms (e.g., a $50 per month rent
surcharge because A is a woman).

Today federal and state statutes prohibit certain types of discrimination in
the rental or sale of real property. Except as supplanted by these statutes, the
common law rule continues to apply to the selection of tenants. Thus,
landlord L may not refuse to rent to applicant A due to race, gender, religion,
national origin, or certain other discriminatory reasons. But he may still
refuse to rent to A for virtually any other reason (e.g., because A is left
handed or likes mystery novels) or no reason at all. Of course, L's lack of a
good faith reason for refusing A's application might suggest a discriminatory
motive.

[B] Anti-Discrimination Legislation

[1] Fair Housing Act of 1968

[a] General Provisions
The principal federal statute affecting the landlord-tenant relationship is

the Fair Housing Act,6 part of the landmark Civil Rights Act of 1968. It
currently7 bars discrimination based on race,8 color, religion, sex,9 familial
status,10 national origin, or handicap11 in connection with the sale or rental of
a “dwelling.”12 Significantly, the Act does not prohibit discrimination based
on marital status or sexual orientation.13

For example, the following actions violate the Act, if undertaken because



of covered discrimination:
(a) refusing to rent or sell;
(b) refusing to negotiate for a rental or sale;
(c) discriminating in the terms, conditions, facilities, or services involved

in a rental or sale;
(d) falsely representing that the property is not available for inspection,

rental or sale; and
(e) publishing any advertisement that indicates any preference or

limitation on prospective tenants or buyers.14

The definition of “dwelling” extends to most types of housing. But two
categories of property are exempted from almost all15 of the Act: (a) a
single-family residence rented or sold without the assistance of a real estate
broker or salesperson; and (b) an owner-occupied building with four or less
units.16

[b] Proving Discrimination
The Act clearly applies to intentional discrimination. But what if

discriminatory intent cannot be proven? Most courts agree that a plaintiff can
establish a prima facie case under the Act by showing a discriminatory effect.
The burden then shifts to the defendant to prove a legitimate,
nondiscriminatory reason for the conduct in question, such as a reasonable
business purpose.17 If such a reason is shown, the burden shifts back to the
plaintiff to prove that the explanation is a pretext for discrimination.

There are two basic methods to demonstrate discriminatory effect. Under
the disparate impact approach, statistical evidence is used to show that a
particular defendant's policy or pattern of conduct has a disproportionate
impact on persons in a protected category.18 For example, if landlord L rents
to 75% of white applicants, but only 25% of African-American applicants,
L's conduct produces a discriminatory effect based on race. Alternatively, the
disparate treatment approach focuses on how an individual applicant is
treated. The plaintiff establishes a prima facie case by showing: (1) she is a
member of the protected class and the defendant knew or suspected this; (2)
she applied for and was qualified to rent the dwelling; (3) the defendant
rejected her application; and (4) the dwelling remained available thereafter.19

Suppose L refuses to rent an apartment to A, a qualified African-American



applicant, but then rents the same apartment to B, a later white applicant;20

proof of this disparate treatment shifts the burden to L.

[c] Discrimination against Families with Children
Can a landlord refuse to rent to a family with children? The 1988

amendment which added familial status as a protected category under the
Act has produced a wave of litigation. Two representative decisions illustrate
how the Act is applied.21

In Soules v. United States Department of Housing and Urban
Development,22 the Second Circuit upheld an administrative law judge's
dismissal of claims under the Act. Plaintiff, mother of a 12-year-old
daughter, responded to an ad for a three-bedroom apartment. Upon learning
that plaintiff had a child, the rental agent asked the child's age. Plaintiff
refused to answer, but asked the reason for the question. The agent replied
that the downstairs apartment was occupied by an elderly couple who wanted
to ensure that the occupants of the vacant upstairs unit did not make too
much noise. The agent, who later testified plaintiff had “a very bad attitude,”
did not show the apartment to plaintiff, and indeed falsely represented that it
was unavailable. The apartment was later rented to a single woman without
children under 18.

The judge ruled that plaintiff had established a prima facie case of
disparate treatment because: (1) plaintiff tried to rent an apartment for her
family, which included a 12-year-old daughter; (2) the rental agent, aware of
plaintiff's family status, refused to rent to her; and (3) the apartment was later
rented to a person without children. On the other hand, the judge held that
the agent had a legitimate business reason for asking the age of plaintiff's
child: securing quiet neighbors for the existing tenants. This shifted the
burden back to plaintiff to prove that the justification was a mere pretext for
discrimination. Plaintiff was unable to meet this standard, largely because the
agent had offered the same apartment to another family with children.

Suppose a landlord has a policy of refusing to rent a one-bedroom
apartment to more than one person. Would the refusal to rent such an
apartment to a mother and her five-year-old child constitute illegal
discrimination under the Act? The Eighth Circuit's answer to this question in
United States v. Badgett23 was a resounding “yes.” Although the one
bedroom/one person standard was facially neutral, the court reasoned that it



had a disparate impact on children, and thus established a prima facie case of
discrimination. The only business justification offered for this policy—the
shortage of parking spaces—was unreasonable. No rule prevented a one-
bedroom resident from having more than one car; moreover, the policy
ignored the reality that most children are legally unable to drive.

[d] Discrimination Based on Handicap
The definition of “handicap” includes a physical or mental impairment

that substantially limits one or more of a person's major life activities.24 A
wide range of conditions—including blindness, mental disability, AIDS,
paralysis, and alcoholism—are considered handicaps under this standard.25

A landlord cannot refuse to rent to a handicapped applicant, absent a
legitimate, nondiscriminatory justification.

Perhaps anticipating reasons that some landlords might assert, the Act
provides that failure to make “reasonable accommodations in rules, policies,
practices, or services” that may be “necessary” to allow a handicapped
person equal opportunity for housing is also illegal.26 In Bronk v. Ineichen,27

for example, the Seventh Circuit commented that a deaf tenant's need for a
trained “hearing dog” would presumably outweigh the economic and
aesthetic concerns underlying the landlord's “no pets” policy, and thus
mandate an exception to the policy as a reasonable accommodation.

[2] Civil Rights Act of 1866
The federal Civil Rights Act of 1866 prohibits discrimination based on

race in the leasing or sale of any type of property.28 Originally enacted after
the Civil War, this Act was long interpreted as only barring discrimination
by public entities. The Supreme Court's 1968 ruling in Jones v. Alfred H.
Mayer Co.29 that the Act bars discrimination by private persons as well has
dramatically increased its scope.

The Act is broader than the Civil Rights Act of 1968 in one respect: it
applies to all types of property, without any special exceptions for single-
family homes or owner-occupied property. Conversely, the Act is narrower
than the Civil Rights Act of 1968 in that it applies only to one type of
discrimination—racial discrimination—and in that it does not cover
advertising. In addition, it appears that the 1866 Act only bars intentional
discrimination.



[3] State Legislation
State laws often provide enhanced protection against discrimination in

residential leasing. Minnesota, California, and many other states, for
example, prohibit discrimination based on marital status, which includes the
refusal to rent to an unmarried couple.30 A number of states also ban
discrimination based on sexual orientation.31



§16.03 Tenant's Duty to Pay Rent

[A] Role of the Lease
The tenant's duty to pay rent is usually governed by lease provisions that

specify the amount and manner of payment. While residential leases
typically provide for a fixed rent (e.g., $800 per month), many commercial
leases provide that some or all rent is based on a percentage of the tenant's
sales revenue (e.g., 5% of gross sales). But even absent an express agreement
for the payment of rent, a person who possesses land with the owner's
permission is generally liable for its fair rental value during occupancy.32

Traditionally, the rental amount and other related terms were seen as the
product of private negotiation between landlord and tenant, and thus beyond
the law's reach. In recent decades, however, some jurisdictions have enacted
statutes that limit how much rent a landlord can charge; and many
jurisdictions regulate security deposits.

[B] Rent Control

[1] Historical Context
Probably the most controversial product of the landlord-tenant

“revolution” was the widespread enactment of local residential rent control
ordinances in the 1970s. Rent control had been imposed as an emergency
measure during World War I and World War II, but after the early 1950s
only New York City retained such controls.33 During the 1970s, however,
cities in California, Connecticut, New Jersey, New York, and elsewhere
enacted ordinances that regulated residential rents, and many of these
ordinances are still in effect.34 Aside from a few isolated instances, rent
control does not affect commercial properties.35

Most scholars explain these rent control ordinances as a reaction to rent
increases caused by inflationary pressures and housing shortages during the
late 1960s and early 1970s.36 As inflation diminished the real value of fixed
rents, landlords significantly increased rents to stay even. Suppose landlord L
charges $500 per month for an apartment, and the inflation rate is 10% per
year; in order to receive the same effective return in the next year, L would



have to compensate for inflation by raising rents by $50, to $550 per month.
Another factor was the shortage of rental housing in many urban areas,
which facilitated rent increases. Many urban tenants—particularly those on
fixed incomes—simply could not afford to pay increased rents. Some were
evicted; others faced the threat of eviction. A tide of public outrage arose,
fueled by well-publicized anecdotes of exorbitant rent increases, which
contributed to the enactment of rent control ordinances.

Today, rent control ordinances are the exception, not the rule. The vast
majority of states have adopted statues that prohibit local governments from
adopting rent control ordinances.37 Only a few states have specifically
authorized local rent control measures; even in those states, rent control
seems to be dying.

[2] Provisions of Typical Ordinance

[a] Base Rent
Rent control ordinances vary widely in detail, but share a common core of

relatively standard provisions. The typical ordinance establishes a base rent
for each unit, usually the rent charged for the unit on a specified date before
the ordinance was enacted (e.g., six months before passage). This rollback is
intended to nullify any rent increases made in anticipation of future rent
control.

[b] Rent Increases
Starting from this base rent, two types of rent increases are generally

permitted: automatic increases for all units and discretionary increases for
individual units. A typical ordinance automatically permits the landlord to
charge an annual percentage increase in rent, usually tied to the rate of
inflation as measured by the federal Consumer Price Index. In addition, the
ordinance usually creates a rent control board or other administrative body
that may allow a discretionary increase for a particular unit in response to a
landlord's application, considering factors such as increases in operating and
maintenance costs, landlord hardship, and the constitutional right to a
reasonable rate of return. Similarly, the tenant can normally petition the
board for a rent decrease based on discretionary factors (e.g., if the landlord
decreases services). For example, suppose rent control is newly enacted in
landlord L's city. The current monthly rent for L's Apartment 26 is $650, up



from $600 two months earlier. Under the rollback provision, the new base
rent for Apartment 26 is $600. One year later, L may raise the rent by the
automatic 3% increase (the annual Consumer Price Index increase permitted
by the ordinance) to $618. L may also apply to the local rent control board
for a discretionary increase beyond this amount.

[c] Exemptions
The typical ordinance exempts some rental units. Units constructed after

the ordinance are usually not subject to rent control. Some ordinances also
exempt higher-priced or “luxury” units. Small owner-occupied buildings
(e.g., 2–4 units) may also be excluded.

Perhaps the most important exemption frequently encountered is vacancy
decontrol. Rent control ends when the tenant vacates the unit, so the landlord
may charge the new tenant any price the market will bear. Once the new
tenant takes possession, the rent control ordinance reattaches to the unit, and
the agreed rent becomes the new base rent for computation of future
increases.

[d] Eviction Control
An unscrupulous landlord might profit from evicting a tenant in a rent-

controlled apartment. If the ordinance allows vacancy decontrol, the landlord
could raise the rent to the market level. Even absent vacancy decontrol, a
landlord might try to replace the existing tenant with a new tenant. The new
tenant might be willing to pay an illegally high monthly rent or an initial
“under the table” payment simply for being allowed to occupy the apartment.
Or the new tenant might not be sophisticated enough to realize that the
landlord is charging an illegally high rent.

To combat these potential abuses, the typical ordinance allows the
landlord to evict only for a good faith reason, such as nonpayment of rent,
serious tenant misbehavior, or the landlord's desire to reside in the unit.38

The ordinance supersedes the parties' agreement about the duration of the
lease. Suppose L and T enter into a periodic, month-to-month lease for
Apartment 26. Once the ordinance is passed, T may still terminate the
tenancy upon 30-days notice to L, but L can evict T only for good cause.

[e] Condominium Conversion Control
Alternatively, a landlord might seek to avoid rent control by converting



the building into a condominium project, and selling individual units to home
buyers.39 Many states and cities restrict this process in order to preserve
rental housing units by banning conversion, limiting the rate of conversion,
or giving existing tenants preferential treatment in the event of sale (e.g.,
right of first refusal to purchase the unit).

[3] Constitutional Limits on Rent Control

[a] Is Rent Control Constitutional?
Rent control ordinances have been attacked under a variety of

constitutional theories, in most instances without success.

[b] Substantive Due Process and Equal Protection
One line of decisions involves attacks based on substantive due process

and equal protection under the Fourteenth Amendment. In Pennell v. City of
San Jose,40 the Supreme Court confirmed that rent control ordinances are
subject to the same deferential standard of review traditionally accorded to
economic legislation. Thus, a rent control ordinance will be upheld as long as
it is rationally related to a legitimate governmental purpose.

This test is easily satisfied by virtually every rent control ordinance.41 In
Pennell, for example, the landlord challenged the San Jose rent control
ordinance, which provided that “hardship” to the tenant42 could be
considered along with six other factors in determining the amount of an
appropriate rent increase. The landlord argued that this provision served no
purpose other than to transfer his property to poor tenants. The Court
rejected this contention, observing that a legitimate and rational goal of rent
control is “the protection of consumer welfare.” Thus, protecting tenants
from “burdensome rent increases”—the core concept underlying rent control
—is a legitimate governmental purpose.

[c] Regulatory Taking
A second decisional strand attacks rent control as a regulatory taking, in

violation of the Fifth Amendment mandate that private property may not be
taken for public use without “just compensation.” As the Supreme Court
noted in Pennell, rent control per se is not a regulatory taking. Thus, even if a
rent control ordinance significantly reduces a landlord's income, this is not
considered a “taking” of property. At some point, a rent control ordinance



might reduce the landlord's return to the point of denying “all economically
beneficial or productive use” of the land, thus triggering the Court's
regulatory takings threshold test as set forth in Lucas v. South Carolina
Coastal Council.43

The Pennell majority refused to decide whether the San Jose “hardship”
tenant provision violated the Takings Clause, explaining that the issue was
premature because there was no evidence that the provision had ever been
relied on to reduce an otherwise allowable rent increase. Dissenting, Justice
Scalia would have found a regulatory taking. He argued that once a
“reasonable” rent is established through use of the first six factors in the
ordinance, the landlord could no longer be considered the cause of
exorbitantly priced housing. Thus, to force the landlord to bear the burden of
tenant poverty by further reducing rents would unfairly single out the
landlord to solve a problem that should be borne by society at large. Just as a
grocer cannot be required to sell food to the poor at a discount, in Scalia's
view a landlord should not be required to reduce rent for needy tenants.

[C] Security Deposits
The security deposit is a standard component of the residential lease,

innocuous in purpose but often abused in practice. When landlord L entrusts
possession of his apartment unit to new tenant T, he confronts the possibility
that T might someday vacate without notice, leaving the unit dirty and
damaged and the rent unpaid. Thus, before the lease term begins, L will
require T to pay a sum of money (usually equal to one or two month's rent)
as security against these risks.44 In theory, the security deposit will be
returned to T when the tenancy ends, if all rent is paid and the unit is clean
and undamaged.

During the early 1970s, it became clear that some landlords were
wrongfully and routinely refusing to return security deposits to former
tenants. Tenants had no effective remedy to curtail this practice, since the
amounts involved were typically too small to merit litigation.

In this atmosphere, most states ultimately enacted statutes regulating
residential security deposits. The primary goal of these statutes is to help the
innocent tenant recover the deposit without litigation. Under a typical statute:

(1) the amount of the security deposit is limited (e.g., to one or two
month's rent);



(2) the landlord must place the deposit in a trust account, without
commingling, and pay interest on the deposit;

(3) the types of permissible deductions from the deposit are specified
(e.g., no deduction for ordinary “wear and tear”);

(4) the landlord must provide the tenant with a detailed list of any
appropriate deductions from the deposit and refund the balance of the
deposit within a fixed time period (e.g., two weeks) after the lease
term ends; and

(5) a statutory penalty (e.g., twice the amount wrongfully withheld) is
imposed on the landlord for any violation.45

Such statutes are viewed as remedial legislation intended to protect tenants'
rights; accordingly, ambiguities in the statutory language are usually
interpreted in the tenant's favor.46

The efficacy of these reform statutes is unclear. Almost every residential
tenant has a security deposit “horror story” to recount, usually centered
around a fact-intensive dispute about either the need for a deduction (e.g.,
“The carpet didn't need cleaning because I had already cleaned it.”) or the
extent of the deduction (e.g., “It wasn't necessary to paint the whole
apartment just because of two small nail holes in one wall.”).



§16.04 Landlord's Duty to Deliver Possession

[A] The Issue
Suppose L leases Greenacre to T for a term of three years, beginning on

July 1. T appears on July 1, only to find that Greenacre is occupied by a third
party, X. What are T's rights?47 The answer to this question hinges on X's
status.

In all states, the landlord is obligated to deliver the legal right of
possession to the tenant when the lease term begins; this obligation stems
from an implied covenant in the lease. Thus, if X holds a legal right of
possession because he leased Greenacre from L, L has violated his duty to T.
L's act of leasing to X breached L's obligation to deliver legal possession to
T. T may terminate the lease and recover damages from L.48

But what if X is a trespasser or holdover tenant, without any legal right to
possession? Is L obligated to deliver physical possession of Greenacre to T
or merely the legal right to possession? There is a sharp split of authority on
this issue.

[B] The “American” Rule

[1] Legal Right to Possession
Under the so-called “American” rule, the landlord is merely obligated to

deliver the legal right to possession to the tenant when the lease term begins,
absent a contrary provision in the lease.49 Thus, the landlord has no duty to
oust a trespasser or holdover tenant like X. Under this view, the tenant has no
claim against the landlord. The tenant may of course bring suit against X to
recover possession and damages. Ironically—given its name—the American
rule is now a minority view in the United States.

[2] Policy Rationale
The traditional justifications for the rule reflect the nineteenth-century

view that the landlord-tenant relationship is one of equality, an approach
with waning relevance for the twenty-first century. One theme is freedom of
contract. Courts stress that the landlord has not warranted against the



wrongful acts of third parties. Indeed, since the landlord admittedly has no
duty to oust a trespasser who takes possession even a day after the lease term
begins, as the argument goes, it makes no sense to impose such a duty at the
onset. A second theme is that the tenant has the same ability as the landlord
—but greater incentive—to bring suit to recover possession.

A somewhat more modern concern is economic waste. Absent the
American rule, might a landlord refuse to enter into a new lease until the
prior tenant had already moved out? Suppose landlord O leases Blueacre, a
residential condominium, to A for a one year term expiring on midnight on
December 31. Without the protection of the American rule, O might wait
until January 1 before leasing the property to new tenant B. But under
normal circumstances a new tenant like B will not be ready to take
possession of Blueacre for a month or so, perhaps not until February 1. Thus,
Blueacre will remain vacant during January. Under the American rule, O
might have been willing to sign a lease in November, allowing B to take
possession on January 1. Thus, the American rule arguably facilitates full use
of rental housing units and thereby tends to reduce rents.

[C] The “English” Rule

[1] Physical Possession
Today most states follow the confusingly-named “English” rule, which

requires the landlord to deliver actual possession of the premises to the
tenant when the lease term begins, in addition to the legal right to
possession.50 Under this view, the basis for the landlord's obligation is an
implied covenant in the lease that the premises will be vacant when the term
commences. Accordingly, under the hypothetical above, when T discovers X
still in possession of Greenacre on July 1, he may either terminate his lease
or recover damages from L.

[2] Policy Rationale
The policies underlying the English rule reflect the modern view that the

landlord-tenant relationship is fundamentally unequal. As between the two,
the landlord is seen as having a superior ability to ensure that the property is
vacant when the lease term begins. The landlord is more likely to know
whether the old tenant intends to hold over, and only the landlord has the
legal right to evict the old tenant before the new lease term begins. In



addition, the landlord is in a far better position to offer testimony to rebut
any defenses that the holdover tenant might raise. Moreover, particularly
where residential leasing is concerned, the landlord is typically both more
sophisticated about the eviction process and better able to bear the costs
involved.

In addition, the English rule best implements the actual (if unexpressed)
intentions of the parties in most instances. The ordinary tenant and landlord
presume that the tenant will receive actual possession when the lease term
begins, not merely the right to bring a lawsuit.



§16.05 Tenant's Duty to Occupy

[A] General Rule: No Duty to Occupy
Although a tenant has the right to possession, the prevailing American rule

is that the tenant has no duty to take possession unless an express lease
covenant so requires. Suppose T, a corporation owning a chain of popular
gourmet supermarkets, executes a lease for space in L's aging shopping
center, agreeing to pay $10,000 per month. Two months before the lease
term begins, T discovers a much more desirable location in a new nearby
shopping center owned by N, and executes a lease for space there. T is still
obligated to pay rent to L. But, under the majority rule, T has no duty to
occupy L's premises or operate a store there,51 even though T's absence will
impair the economic health of other stores in L's center that need the
customers a popular supermarket would attract. Courts typically reason that
the landlord could have protected itself by negotiating an express covenant.

[B] Exception: Implied Covenant to Operate
Business

But there is an exception to the general rule. An implied covenant to
operate a business will commonly be found where all or most of the rent is
computed as a percentage of the tenant's sales. Suppose that the lease in the
gourmet supermarket hypothetical above obligates T to pay 8% of its gross
sales as rent to L, without any fixed minimum rent. Presumably both T and L
intended that T would operate its store on the site when they agreed to this
clause. Most courts would honor this presumed intent by interpreting the
lease to find an implied covenant to operate.52 Otherwise, a tenant could
effectively prevent the landlord from receiving any rental income under the
lease. However, no such covenant will be implied if a substantial minimum
fixed rent is required in addition to percentage rent.53
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§17.01 “Let the Tenant Beware”?
A defective roof beam in tenant T's rented house collapses, breaking T's

arm. What are T's rights under these circumstances? Must landlord L repair
the roof? If L refuses to do so, can T terminate the lease and move out,
remain in possession without paying rent, or use another remedy? Is L liable
in tort for T's broken arm?

The law governing these questions has been radically transformed over the
last 50 years.1 At common law, the duty to maintain the condition of leased
premises fell almost entirely on the tenant. The motto of the era was caveat
lessee—let the tenant beware. Thus, if the above events occurred in
seventeenth-century England, T probably would have no claim of any kind
against L. However, the modern “revolution” in residential landlord-tenant
law has swept away much of the common law system. The duty to maintain
leased premises increasingly falls on the shoulders of the residential
landlord. If this hypothetical were to occur today, T would probably enjoy
the following rights: (1) L would be obligated to repair the roof; (2) if L
failed to repair the roof after due notice, T could remain in possession and
withhold rent, or select other remedies; and (3) L might be liable in
negligence for T's personal injury.

What accounts for this dramatic change? The contemporary law governing
residential landlords and tenants is a utilitarian response to the problem of
substandard housing. During the nineteenth century, the combined forces of
urbanization and rapid population growth helped to produce large slum areas
in American cities, where housing conditions were both unhealthy and
unsafe. This trend worsened as the twentieth century proceeded. The historic
caveat lessee approach certainly contributed to this deterioration. The
landlord had no legal duty to repair leased premises, while the tenant was
often unable to make repairs. The 1960s brought new societal concerns for
the plight of low-income residents trapped in slum housing. Reflecting these
concerns, courts—and later, legislatures—began to reevaluate and retool
traditional landlord-tenant doctrines. This ongoing process has produced a
set of new legal rules, expressly designed to upgrade the quality of rental
housing.



Yet this tidal wave of change has had little impact on the law governing
commercial leases. The rights and duties of commercial landlords and
tenants are still largely governed by the traditional caveat lessee standard.



§17.02 The Common Law Foundation

[A] Caveat Lessee
Suppose tenant T leases a farm from landlord L for a ten-year term in

medieval England. After moving into the farm cottage, T discovers that the
thatched roof contains a leak. Who is obligated to repair the leak? To help
answer this question, one might examine the provisions of the T-L lease.
There are three basic possibilities: (1) the lease is silent about the duty to
repair; (2) it assigns the repair duty to the tenant; or (3) it assigns the repair
duty to the landlord. Yet—regardless of the terms of the lease—the common
law tilted heavily toward imposing the duty to repair on the tenant.

[B] No Lease Provision on Repairs
In common law England, the lease was seen as a conveyance of land for a

defined period, somewhat akin to the modern sale of land: the landlord
transferred all of his rights in the land to the tenant for a specified term.
Presumably, a prospective tenant could protect himself against defects by
carefully inspecting the premises before entering into the lease. Beyond any
obligations specified in the lease, the law imposed only two duties on the
landlord: (1) to deliver exclusive possession of the land to the tenant; and (2)
to refrain from interfering with the tenant's possession during the lease term.2
Thus, if the lease was silent, the landlord had no obligation to repair the
premises. There were a few narrow exceptions to this broad rule (see
§17.08[A][2]). For example, the landlord had a duty to repair under a short-
term lease of furnished premises;3 the landlord who fraudulently
misrepresented the condition of the premises to the tenant was similarly
liable; and the landlord aware of hidden or “latent” defects was obligated to
disclose their existence.4 In general, however, the landlord was entitled to
receive rent even if the premises fell into disrepair.

Where the lease contained no provision about repairs, the common law
placed the burden squarely on the tenant through the doctrine of permissive
waste.5 Under this doctrine, a tenant was obligated to exercise reasonable
care to protect the leased premises from injury.6 Each tenant had a duty to
effect any minor repairs that were necessary to maintain the condition of the



premises. Accordingly, for example, our hypothetical tenant T would be
obligated to fix the roof leak; otherwise, the leak might worsen and cause
extensive water damage to the cottage. If T failed to make repairs, L could
recover damages for the resulting injury to the cottage. On the other hand,
the law did not require the tenant to effect major or permanent repairs, nor to
remedy ordinary wear and tear.7

Commercial tenancies are largely governed by these common law
principles, but they have little or no application to modern residential
tenancies (see §17.06).

[C] Lease Assigns Repair Duty to Tenant
Alternatively, the lease might expressly assign the repair duty to the

tenant. Allocating the repair burden to the agricultural tenant made sense in
the common law era. The medieval tenant farmer could easily make minor
repairs to his simple dwelling; tenant T, for example, could quickly fix the
leak in his thatched roof. Courts routinely enforced these clauses in all leases
until the late twentieth century, when the birth of the implied warranty of
habitability conferred new protection on the residential tenant (see §17.06).

Commercial leases are still subject to the common law rule. In general,
modern courts will enforce a lease provision that assigns the duty to repair to
a commercial tenant.8 Suppose commercial tenant T leases a grocery store
building; the lease might obligate T to “maintain the premises in good
repair.” If the roof leaks, the plumbing fails, or a window breaks, T must
undertake repairs.

However, general repair clauses in commercial leases sometimes present
difficult questions of interpretation. Suppose that lightning ignites a fire that
totally destroys T's building. Does T's duty to repair require him to rebuild
the building? At common law, the tenant's repair covenant included the
obligation to rebuild regardless of whether the tenant was at fault in causing
the destruction. Today many jurisdictions reject the common law approach
of automatic liability, and instead interpret the plain language of the lease in
order to ascertain the parties' intent.9 In most instances, courts conclude that
a general repair clause was not intended to cover rebuilding.10

Suppose instead that a new city regulation requires that all grocery store
buildings be retrofitted to withstand earthquakes. If T's lease requires that he



both (a) keep the building in “good repair” and (b) “comply with all
applicable statutes, ordinances, and regulations,” who bears the burden of
upgrading the building? The California Supreme Court addressed this issue
in a pair of simultaneous decisions, Brown v. Green11 and Hadian v.
Schwartz.12 The court endorsed a case-by-case approach, based on criteria
that included the cost of the upgrade in relation to rent, the length of the lease
term, which party benefited most from the upgrade, the likelihood that the
parties contemplated the application of the particular law involved, and other
factors. Under this approach, the court held that the Brown tenant was
required to pay for the expenses of governmentally-mandated asbestos
removal, while the Hadian landlord had the burden of paying the costs of
governmentally-mandated earthquake retrofitting.

[D] Lease Assigns Repair Duty to Landlord
Even where the lease expressly assigned the repair burden to the landlord,

the medieval tenant often had little effective recourse.13 The common law
viewed lease covenants as independent of each other, not dependent on each
other. Even if the landlord breached the covenant to repair, the tenant was
still obligated to perform the covenant to pay rent. The tenant's sole remedy
was to sue the landlord for damages. The modern contract law concept that
covenants are dependent on each other—such that a breach by one party
excuses performance by the other party—was recognized only in one
situation: actual eviction. If the landlord physically evicted a tenant, this
allowed the tenant to terminate the lease and avoid liability for future rent.14

For example, suppose the L-T lease above obligated L to repair the cottage
roof. L refuses to fix the leak, thus breaching the lease. At common law, this
breach did not allow T to terminate the lease or to cease paying rent. T's only
recourse was to sue L for damages, while remaining in possession of the
farm, enduring the leaky roof, and paying full rent. In many cases, this right
was purely illusory; tenants lacked access to attorneys, the money needed to
finance litigation, and the willingness to sue.

Modern law provides more effective remedies when the landlord breaches
the repair obligation. Under some circumstances, the doctrine of constructive
eviction (see §17.04) allows the commercial or residential tenant to vacate
the premises, terminate the lease, and avoid future rent liability. And the
implied warranty of habitability (see §17.06) creates additional remedies for



the residential tenant.



§17.03 The Problem of Substandard Housing
As the twentieth century dawned, the United States was undergoing a

dramatic social and economic transformation. The dual pressures of
technological change and population growth were molding a rural,
agricultural society into an urban, industrial nation. As urbanization
accelerated, the flaws in the historic caveat lessee approach became
increasingly clear. Many urban residential landlords discovered that they
could maximize profits by minimizing repairs, and thus refused to accept
lease clauses that required them to repair. The common law assumption that
residential tenants both could and would fill this vacuum by repairing their
own dwellings proved disastrously false. Housing conditions in many urban
areas were horrible, threatening the health and safety of residents. Diseases
such as cholera, yellow fever, tuberculosis, and later polio were widespread;
running water was rare; raw sewage was common; overcrowding was
rampant; and filth was ubiquitous. In short, the common law system fostered
slums, not decent housing.

During the early twentieth century, some cities responded to this crisis by
enacting housing codes. The New York State Tenement House Law of 1901
established a comprehensive regulatory framework to improve the quality of
rental housing. This became the model for similar housing codes across the
nation. By the 1960s, housing codes were in place in almost all large cities
and in thousands of other communities. The typical housing code of the era
was a city ordinance that mandated that all dwellings have:

(1) heat;
(2) hot and cold water;
(3) operable plumbing facilities;
(4) adequate windows and ventilation;
(5) no infestation of insects, vermin, or rodents;
(6) safe electrical wiring;
(7) a watertight roof; and
(8) other features necessary to provide minimum living standards.



The owner of a dwelling that violated the ordinance could be fined or
imprisoned.

Yet housing codes were weakly enforced, and thus ineffective. The system
assumed that tenants would report violations, leading to inspection by a city
official, and, if warranted, formal proceedings against the landlord. In
general, however, tenants were reluctant to complain. A complaint might
prompt governmental closure of the building, forcing the tenant to find
replacement housing, a difficult task given the shortage of affordable
housing in many areas. Alternatively, the landlord might raise the rent to
finance required repairs or evict the tenant for complaining. Even if the
landlord was successfully prosecuted, penalties were slight. One study
calculated that the average fine for a housing code violation in New York
City during 1965 was only fifty cents, while prison sentences were almost
never imposed.15 For the slumlord, it was cheaper to pay the fine than to
repair the defect.

The 1960s brought a new approach to the problem of substandard housing:
reforming the common law. Public interest attorneys representing poor urban
tenants in litigation began asserting innovative legal arguments designed to
overturn centuries of pro-landlord precedent. Efforts to expand the doctrine
of constructive eviction (see §17.04) were unavailing. But this campaign
encountered temporary success with the birth of the illegal lease doctrine
(see §17.05), and final victory with the almost universal adoption of the
implied warranty of habitability (see §17.06).



§17.04 Constructive Eviction

[A] Nature of Doctrine
Suppose L leases Blueacre, a single-family residence, to T for a 20-year

term; in the lease, L expressly agrees to maintain Blueacre “in good repair.”
A few days after T takes possession, rain leaking through the defective
Blueacre roof leaves six inches of water inside the house. T temporarily
moves into a motel. L refuses to fix the roof. L is clearly liable to T for
breach of lease. But what is T's remedy?

At common law, a tenant like T had only one choice: remain in
possession, continue to pay rent, and sue L for damages. The doctrine of
constructive eviction offers T an alternative remedy. Under current law, a
landlord's wrongful conduct that substantially interferes with the tenant's
beneficial use and enjoyment of the leased premises is considered a
constructive eviction. A tenant like T who has been constructively evicted
may vacate the premises, terminate the lease, and be relieved of liability for
future rent.16 Thus, constructive eviction does not impose a new duty on the
landlord; rather, it provides the tenant with a new remedy for the landlord's
breach of an existing duty.

The recent development of the implied warranty of habitability (see
§17.06) has reduced the importance of constructive eviction. Recognized in
almost all states, the implied warranty generally offers broader protection for
the residential tenant. Thus, absent unusual circumstances, constructive
eviction has little application today in residential landlord-tenant disputes.
This doctrine is now most commonly utilized in disputes involving
commercial leases.

[B] Evolution of Doctrine
Early English law recognized that every lease contained an implied

covenant of quiet enjoyment: a promise that the landlord (and those claiming
under him) will not wrongfully interfere with the tenant's possession of the
premises. Although the common law generally viewed lease covenants as
independent, there was one major exception to this rule. The tenant's duty to
pay rent was dependent on the landlord's performance of the covenant of



quiet enjoyment. Thus, if a landlord breached the covenant by physically
evicting his tenant, the tenant was excused from further rent liability.17

Suppose T leases a farm from L and performs all of his lease obligations.
However, L wrongfully ejects T from the farm and retakes possession. This
actual eviction of T breaches the implied covenant of quiet enjoyment in the
L-T lease. Accordingly, T is not liable for future rent. The same result
follows if T is evicted from the farm by someone claiming a right to
possession received through L.

Yet even without physically evicting the tenant, a landlord's conduct might
so substantially interfere with the tenant's possession as to constitute an
eviction for all practical purposes. Suppose T leases a home from L; L
immediately starts a huge bonfire on an adjacent lot, which continues to burn
for months. As a result, nauseating smoke and fumes constantly pervade T's
rented home, rendering it uninhabitable; after his complaints to L go
unanswered, T eventually moves out. Is T liable for future rent? Rather than
actual eviction, L's interference here amounts to a constructive eviction: L's
wrongful conduct has effectively forced T to vacate the premises.
Eventually, common law courts recognized that a constructive eviction
breached the implied warranty of quiet enjoyment, thus excusing the tenant
from payment of future rent.18

[C] Elements of Constructive Eviction

[1] Overview
In general, constructive eviction occurs when wrongful conduct of the

landlord substantially interferes with the tenant's use and enjoyment of the
leased premises. Two key issues arise: (1) what is “wrongful conduct” by the
landlord? and (2) what conduct “substantially interferes” with the tenant's
use and enjoyment?

[2] “Wrongful Conduct” of the Landlord

[a] Acts and Omissions of Landlord
Almost any affirmative act by the landlord that seriously interferes with

the tenant's enjoyment of the premises may meet this requirement. For
instance, the early case of Dyett v. Pendleton19 found constructive eviction
where the landlord regularly brought “lewd women and prostitutes” into his



home, causing such “noise and riotous proceedings” at night that the tenant
who rented rooms there was forced to vacate.20 Similarly, the landlord who
engages in loud construction activities, repeatedly trespasses on the leased
premises, or commits a nuisance may also trigger the doctrine.

The more troublesome issue is defining when the landlord's failure to act
constitutes wrongful conduct. In general, an omission is deemed wrongful
only when the landlord is under a duty to act. In most cases, the landlord's
duty arises from an express clause in the lease, typically a provision that
requires the landlord to repair the premises or to supply heat, water, and
other utilities.21 Suppose L leases an apartment unit to T for a five-year term;
among other things, the lease obligates L to maintain the premises in good
repair and to provide hot water. After taking possession, T learns that the
apartment roof leaks badly, and only cold water is available. L's failure to
comply with his lease obligations allows T to assert constructive eviction.

A wrongful omission also occurs when the landlord fails to comply with
(1) a statutory duty concerning the leased premises (e.g., a duty to provide
heat)22 or (2) the limited repair duties traditionally imposed on the common
law landlord (e.g., duty to maintain common areas, duty to perform promised
repairs) (see §17.08[A][2]).

Beyond this point, the law's definition of actionable omissions is rather
hazy. One of the more extreme cases on the issue is Reste Realty Corp. v.
Cooper,23 where the New Jersey Supreme Court suggested that “any act or
omission of the landlord ... which renders the premises substantially
unsuitable for the purpose for which they are leased, or which seriously
interferes with the beneficial enjoyment of the premises” constitutes
constructive eviction of the tenant.24 On the facts of the case, the landlord
was clearly obligated by traditional common law principles (e.g., duties
regarding common area, promised repairs, and latent defects) to remedy the
defective condition, so the court's statement was dicta.25 Yet it neatly frames
the larger question: should all acts or omissions of the landlord that
substantially interfere with the tenant's quiet enjoyment be deemed
constructive eviction?

[b] Conduct of Third Parties
L leases an apartment to T1, and another to T2; the form lease used on

each occasion provides that L may terminate the tenancy if the tenant



“repeatedly causes loud noises that disturb other tenants.” T2 routinely plays
her stereo at maximum volume for several hours during the early morning
when other tenants are trying to sleep; T1 complains to L, who takes no
action. Has T1 been constructively evicted?

Under traditional law, the landlord is not responsible for the conduct of
third parties that interferes with the tenant's quiet enjoyment, unless the
landlord causes or consents to such conduct. Although there is still a split of
authority on the point, the modern trend is to charge the landlord with
responsibility if the landlord has the legal right to control the third party's
conduct.26 For example, in Blackett v. Olanoff27 the Massachusetts Supreme
Court found a constructive eviction on facts similar to those in the above
hypothetical. Even though the offending tenant's conduct violated a noise
limitation specified in the lease, the landlords took no action to enforce this
provision. The court stressed that the landlords “had it within their control to
correct the condition which caused the tenants to vacate their apartments.”28

Suppose T leases retail space in L's shopping center to operate a fur salon
which sells mink coats and similar products. Every weekend, animal rights
activists enter the shopping center and stand on the parking lot in front of T's
salon shouting anti-fur slogans; this conduct deters potential customers. If L
ignores T's complaints, a constructive eviction may result under the modern
rule. As the owner of the parking lot, L presumably has the legal right to
control the conduct of the trespassing activists, even though they are not
tenants; L could file a complaint with the police or initiate a civil action to
restrict this behavior.29

[3] Conduct That “Substantially Interferes” with the Tenant's
Use and Enjoyment of Leased Premises

[a] Defining Substantial Interference
The landlord's conduct must substantially interfere with the tenant's use

and enjoyment of the premises. Minor interference (e.g., failure to fix a
broken window) is insufficient. The conduct must amount to such a major
interference that a reasonable person would conclude a rented dwelling is
uninhabitable (e.g., due to failure to supply heat to an apartment) or leased
commercial premises are unusable for normal business (e.g., due to failure to
eradicate rodent infestation in a day-care facility). The interference need not
be permanent; nor need it totally prevent the tenant from occupying the



premises. However, if the tenant is aware of the landlord's wrongful conduct
when taking possession, the right to assert constructive eviction in the future
is waived.

Reste Realty Corp. v. Cooper30 illustrates the application of this standard.
Defendant leased the basement floor of an office building for her jewelry
firm; the offices were used for meetings and training of sales personnel.
Whenever it rained, the offices were flooded by runoff from an adjacent
driveway that left up to two inches of water on the floor; on these occasions,
the offices could not be used as intended. Despite repeated promises, the
landlord never fixed the problem. After another storm flooded the offices
with five inches of water, defendant vacated the premises. The successor
landlord sued two years later to recover unpaid rent, and defendant claimed
constructive eviction. The New Jersey Supreme Court rejected the landlord's
argument that permanent interference was required for constructive eviction.
Because the flooding occurred “regularly upon rainstorms and is sufficiently
serious in extent to amount to a substantial interference with use and
enjoyment of the premises for the purpose of the lease, the test for
constructive eviction has been met.”31

[b] Partial Constructive Eviction
Suppose T leases two floors in an office building—the basement and the

first floor—to house the executive offices for his grocery store chain. Every
time it rains, the basement floor is flooded and hence unusable for its
intended purpose. T vacates the basement, but continues to occupy the first
floor. Can T claim constructive eviction?

An overwhelming majority of states hold that the tenant who remains in
partial possession cannot claim constructive eviction. However, New York
and a few other jurisdictions recognize partial constructive eviction.32 Under
this approach, when the landlord's wrongful conduct substantially interferes
with the tenant's use and enjoyment of part of the leased premises, the tenant
need only vacate that part in order to rely on constructive eviction. Thus, if
T's offices are located in New York or a like-minded jurisdiction, T may
assert partial constructive eviction.

[D] Remedies

[1] Terminate Lease and Sue for Damages



The tenant who is constructively evicted may vacate the premises and
terminate the lease, thereby avoiding liability for future rent. In addition, the
tenant may recover compensatory damages from the landlord. The tenant's
general damages are equal to the amount by which the fair rental value of the
premises exceeds the lease rent. Special damages (e.g., moving expenses,
loss of fixtures) may also be available.

In order to use this remedy, the tenant must first take three steps:
(1) provide the landlord with notice of the interfering defect or condition;
(2) allow a reasonable period of time for the landlord to cure the problem;

and
(3) vacate the premises within a reasonable period of time.33

There is an obvious tension between the second and third requirements. If
the tenant waits too long for the landlord to fix the problem, this may
constitute a waiver of the tenant's right to assert constructive eviction.
Whether a particular delay is reasonable is a question of fact that turns on the
circumstances of the individual case.34 In most instances, a delay of three to
four weeks is considered reasonable.

[2] Remain in Possession and Sue for Damages
Most jurisdictions allow the tenant to select an alternative remedy when

the landlord breaches the implied covenant of quiet enjoyment: affirm the
lease, remain in possession, and sue the landlord for damages.

[E] Limitations of Constructive Eviction Doctrine
As a practical matter, the constructive eviction doctrine provides little

protection for the residential tenant in a tight housing market. Assume T is a
periodic tenant in an urban area where housing is in short supply; L breaches
her lease obligations to T by routinely failing to provide adequate heat. T
regularly notifies L about the lack of heat, but the problem continues. In
theory, T can now assert constructive eviction, terminate the lease, and
vacate the apartment. But if T cannot find replacement housing, this remedy
is illusory.



§17.05 Illegal Lease Doctrine
The landlord-tenant revolution of the 1960s produced innovative doctrines

that began to erode the traditional approach to housing conditions. The
illegal lease doctrine—announced in Brown v. Southall Realty Co.35 in 1968
—was the first step in this new direction. Although initially adopted by a
number of states, the doctrine was soon supplanted by the implied warranty
of habitability (see §17.06).

Under the illegal lease doctrine, a lease of unsafe and unsanitary premises
that violate the local housing code is deemed an illegal—and thus
unenforceable—contract. The tenant can accordingly withhold rent and
assert the illegality of the lease as a defense to the landlord's eventual
eviction action based on nonpayment. Ultimately, the landlord may recover
only the reasonable rental value of the premises in their defective condition.

The virtue of the illegal lease doctrine from the tenant's standpoint was
simplicity: the tenant could simply withhold rent, without vacating the
premises or bringing suit. However, three factors impaired the effectiveness
of the doctrine. First, it generally applied only to defects existing when the
tenancy began, not to defects developing later. Second, in many instances,
the landlord was able to recover the entire rental balance because the agreed-
upon rent already reflected the rental value of the premises in their defective
condition; this provided landlords with little incentive to effect repairs.
Finally, the landlord could retaliate by terminating the tenancy of any
periodic tenant who withheld rent.



§17.06 The Implied Warranty of Habitability:
New Common Law

[A] Nature of Implied Warranty
The implied warranty of habitability is undoubtedly the most important

reform produced by the landlord-tenant revolution.36 It effectively assigns
the burden of repairing residential premises37 to the landlord as a matter of
law regardless of the provisions of the lease. Under this doctrine, each
residential lease is deemed to contain an implied warranty that the landlord
will deliver the premises in habitable condition, and maintain them in that
condition during the lease term. If the landlord breaches the warranty, the
tenant may choose one of several remedies, including the option of
remaining in the premises and withholding rent until the defect is fixed. In
most jurisdictions, the warranty cannot be waived.

The implied warranty was first created in a 1931 Minnesota decision.38

But it attracted little attention until 1970, when it was adopted by the District
of Columbia Circuit in the landmark decision of Javins v. First National
Realty Corp.39 Javins catapulted the warranty into national prominence, and
it soon became the majority rule in the United States. In many states, the
warranty was adopted through case law, as discussed in this section. In other
states, it was established by legislation (see §17.07).

[B] Policy Considerations

[1] Arguments for Implied Warranty
Javins and other modern courts justify the implied warranty as a utilitarian

response to contemporary social and economic conditions.40 The historic
caveat lessee rule made sense when applied to the traditional paradigm
tenant—the medieval farmer (see §15.04[B]). But it is ill-suited to address
the needs of the new paradigm tenant—the poor urban resident (see
§15.06[B]).

First, the medieval farmer was mainly interested in leasing agricultural
land, not in obtaining shelter; and the farmer was quite capable of making



any repairs that were needed. In contrast, the dominant goal of the typical
modern tenant is to secure housing. The tenant seeks a “package of goods
and services” including adequate heat, light, and ventilation, secure windows
and doors, adequate plumbing facilities, etc. And today's tenant usually lacks
the specialized skills needed to effect repairs to complex modern buildings.
Thus, if the law allocates the repair burden to the modern tenant, defects are
less likely to be repaired.

Second, while traditional law assumed an equal bargaining position
between landlord and tenant, the typical modern tenant often cannot protect
her interests through negotiation. Affordable housing is in short supply in
many regions; and landlords usually offer only “take-it-or-leave-it” form
leases without any meaningful opportunity to negotiate. Given this disparity
in bargaining power, tenants are effectively forced to accept substandard
housing. A variety of other, interrelated themes—including the enactment of
housing codes, the movement toward treating the residential lease as a
contract rather than a conveyance, and the growing societal belief that each
person has a right to decent housing—also contributed to the rapid rise of the
implied warranty.

[2] Arguments against Implied Warranty
The principal argument against the implied warranty is that it reduces the

quantity of affordable housing. Although empirical data is remarkably scant,
law and economics scholars reason that:

(1) compliance with the warranty imposes extra costs on landlords;
(2) landlords will tend to pass these costs on to tenants through increased

rents;
(3) some tenants will be unable to afford these higher rents; and
(4) therefore these tenants will be forced out of the housing market.41

Suppose tenant T, who can only afford to pay $400 per month for housing,
rents a substandard apartment for this amount; the apartment lacks hot water
and electricity, but provides basic shelter. Forced by the implied warranty to
correct these deficiencies, landlord L raises the rent to $600 per month; T
cannot pay the higher rent, is evicted, and takes up residence in a cardboard
box in a dark alley. If this scenario is at all realistic, it poses a clear policy
dilemma: how should the law strike a balance between the quality and



quantity of rental housing?
In fact, some empirical evidence suggests that the implied warranty has

little impact on the quality or quantity of housing.42 Many landlords
apparently ignore the doctrine; and even tenants living in uninhabitable
conditions who are aware of their rights rarely assert them.

[C] Scope of Implied Warranty

[1] Overview
What conditions breach the implied warranty of habitability? The basic

yardstick is an objective test: the defects must be so serious that a reasonable
person would find the premises uninhabitable. One or two minor defects that
do not affect habitability, in contrast, are insufficient. To implement these
rather vague principles, most states define the scope of the warranty by
reference either to: (1) local housing codes; or (2) fitness for human
habitation. Yet the precise scope of the warranty varies substantially from
state to state.

Examples of conditions that, alone or in combination, are normally
significant enough to violate the implied warranty include: broken
windows;43 defective door locks;44 leaky roofs;45 lead-based paint;46 broken
toilets, pipes, or other plumbing facilities;47 defective wiring;48 falling
ceilings;49 insect or rodent infestation;50 lack of hot water;51 excessive
noise;52 flooding;53 sewage leaks;54 and poorly-maintained common areas.55

However, the landlord need not maintain the premises in perfect condition.
Isolated defects such as cosmetic wall cracks, inoperative Venetian blinds,
torn wallpaper, peeling paint, or the presence of a few ants are too trivial to
warrant relief. In addition, the landlord is not responsible for defects caused
by the tenant.

[2] Compliance with Housing Code
Some states define the scope of the implied warranty by reference to the

local housing code. Under this view, the landlord breaches the implied
warranty only if the condition of the leased premises violates the code.56

Most states in this group demand only substantial compliance with the code,
not literal compliance.

For example, in the leading case of Javins v. First National Realty Corp.57



the landlord brought a summary action to recover possession from several
tenants who failed to pay rent. The tenants asserted: (1) their apartment
building contained 1,500 violations of the local housing code; (2) the
damages caused by these violations equaled the unpaid rent; and therefore
(3) no rent was due. The District of Columbia Circuit held that the scope of
the implied warranty of habitability was defined by the District's housing
code: “We therefore hold that the Housing Regulations imply a warranty of
habitability, measured by the standards which they set out, into leases of all
housing that they cover.”58

The main virtue of this approach is certainty: it is usually simple to
determine whether a particular defect violates the housing code. Thus, in
theory, the landlord knows the precise scope of his repair duty, and the
tenant knows if the warranty is breached. Yet this approach may not provide
adequate protection for the tenant; some localities have no housing codes at
all, while others are quite skimpy.

[3] Fit for Human Habitation
In another group of states—probably a majority—the implied warranty

mandates that leased premises must be “fit for human habitation,” meet “bare
living requirements,” or comply with a similar standard, regardless of the
housing code.59 Thus, a landlord might breach the implied warranty even if
the premises comply with the code. Even in these states, however, a material
violation of the code is usually an important factor in applying the general
standard.

The Vermont Supreme Court's decision in Hilder v. St. Peter60 illustrates
this approach. The tenant's apartment had a broken window, broken door
lock, defective toilet, inoperable bathroom light, leaking water pipes, and
falling plaster, all accompanied by the odor of raw sewage. Despite repeated
promises, the landlord never fixed the defects; the tenant eventually moved
out and sued for damages. Following the national trend, the court formally
adopted the implied warranty of habitability: “[W]e now hold expressly that
... an implied warranty exists in [a residential] lease ... that the landlord will
deliver over and maintain ... premises that are safe, clean and fit for human
habitation.”61 The court further held that the warranty covered all latent and
patent defects in “essential facilities,” that is, facilities that are vital to the use
of the premises for residential purposes. Measured against these standards,



the court held that the numerous defects violated the implied warranty.
In practice, the “fit for human habitation” standard is often difficult to

apply. The Hilder court noted that the local housing code may provide a
“starting point” for determining breach, but suggested that the key question
was whether the defect has an impact on the health or safety of the tenant.
For example, suppose the air conditioner in T's Arizona apartment is broken.
Is the apartment “fit for human habitation”? Might one reasonably argue that
an air conditioner in that location is an “essential facility”? Extreme heat
may certainly affect a tenant's health and safety. On the other hand, millions
of residents in southwestern states routinely live without air conditioning.
And perhaps tenants like T could protect themselves without the landlord's
assistance (e.g., by purchasing portable coolers). Is air conditioning a
necessity or a luxury?

[D] Procedure
In order to claim breach of the implied warranty, the tenant must first

provide the landlord with notice of the defect, and then allow a reasonable
time for repairs to be completed. The notice must be specific enough to
inform the landlord about the nature of the defect. For example, a vague
complaint about “a big problem” is insufficient to trigger the landlord's
repair duty. The length of the period that must be allowed for repair varies
with the nature of the defect, its impact on habitability, and the complexity of
the required work. If the only toilet in the apartment unit is inoperable, for
instance, a period of one or two days will normally suffice. But if the entire
roof must be replaced in order to correct minor leakage, a longer period will
be allowed.

[E] Remedies for Breach of Implied Warranty

[1] Remain in Possession and Withhold Rent
If the landlord breaches the implied warranty, the tenant may remain in

possession of the leased premises and stop paying rent. The landlord now
faces a dilemma. In most jurisdictions, the landlord cannot successfully sue
to evict this tenant for nonpayment of rent; breach of the implied warranty is
a defense to a summary eviction action.62 Nor can the landlord successfully
sue the tenant for unpaid rent; breach of the warranty is also a defense to an



action to collect back rent. Under the contract approach to leases, the tenant's
duty to pay rent is dependent on the landlord's performance of his own
duties, including the implied warranty. The landlord is not legally entitled to
collect rent again until either the defective premises are repaired or a court
determines that rent is due. Some jurisdictions require the tenant to deposit
withheld rent payments in a special escrow account until the dispute is
resolved through litigation.63

May the tenant withhold all rent for a partial breach of the implied
warranty? Suppose landlord L neglects to repair two defects in tenant T's
apartment (a broken front door lock and a leaky toilet) despite reasonable
notice. If the lease requires T to pay $500 per month in rent, but L's breach of
the implied warranty only reduces the rental value of the premises by $100
per month under the applicable damages test (see [3], infra), can T withhold
all rent? In almost all jurisdictions, the answer is “yes.” Assume L now sues
to evict T for nonpayment. The court will determine the amount of partial
back rent owed, order the tenant to pay this sum, and deny the eviction
request.64 Without this protection against eviction, the rent withholding
remedy would have little value. If a tenant could only withhold rent equal to
the actual damages, the tenant who incorrectly estimated damages could still
be evicted by the breaching landlord; the risk of eviction would deter tenants
from using the remedy.

Rent withholding is usually the most effective remedy for breach of the
implied warranty. From the tenant's perspective, it is an easily-understood
form of self-help. Without initiating expensive litigation, the tenant can place
economic pressure on the landlord to repair the premises. Indeed, the implied
warranty gives the landlord a financial incentive to avoid rent withholding by
maintaining leased premises in habitable condition.

[2] Remain in Possession and Use “Repair and Deduct” Remedy
A number of jurisdictions also allow the tenant to remain in possession,

repair the defects, and then deduct the cost of repair from rental payments
due to the landlord. If landlord L refuses to repair the broken toilet in tenant
T's apartment, for example, T can pay a plumber $200 to fix the problem,
and then deduct the $200 payment from the next month's rent payment. The
repair and deduct remedy is typically subject to various restrictions that
prevent abuse (e.g., the cost of repair must be reasonable in light of the rent



amount due).65

[3] Remain in Possession and Sue for Damages

[a] Overview
Alternatively, if the landlord breaches the implied warranty, the tenant

may remain in possession of the premises, continue paying rent, and sue the
landlord for damages.66 Under these circumstances, the tenant is entitled to
receive reimbursement for excess rents paid. How should the tenant's
damages be calculated? There is a three-way split of authority on the basic
measure of damages. In addition, a few jurisdictions allow the tenant to
recover punitive damages or emotional distress damages.67

[b] Measure of Damages
Difference between agreed rent and fair market value “as is”: Some

courts award the difference between the agreed rent and the fair market value
of the premises in defective condition. For example, suppose T leases her
apartment unit from L for $550 per month; during the tenancy the roof
begins to leak, but L refuses to fix it. If the fair market value of the unit with
a leaky roof is only $350 per month, then T is entitled to damages of $200
per month ($550 less $350). Yet this formula is clearly inadequate for
dealing with defects that already exist when the tenancy begins. Suppose S
leases an apartment unit with a leaky roof from L; aware of the problem S
agrees to pay only $350 for the unit, its fair market value in defective
condition. Under this formula, S recovers nothing.

Difference between fair market value “as warranted” and fair market
value “as is”: Other courts award the difference between the fair market
value of the premises as warranted by the landlord and their fair market
value in defective condition.68 Assume now that T, fully aware that the
apartment has a leaky roof, leases the apartment from L for the fair market
value of the premises in defective condition—$350 per month. Further,
assume that if L had provided the premises in the condition required by the
implied warranty, their fair market value “as warranted” would be $600.
Logically, T should recover damages of $250 per month ($600 less $350).

Percentage diminution in agreed rent: Finally, many courts lower the
agreed rent by a percentage that reflects the tenant's loss of use.69 Suppose
again that T rents the apartment unit for $550 per month; but the leaky roof



reduces the habitability of the unit by 50%. T recovers damages of $275 per
month (50% of $550). One virtue of this formula is that it eliminates any
need for the tenant to secure expert testimony on the issue of fair market
value. Instead, this approach vests broad discretion in the trial court to
determine the extent of diminished use.

[4] Terminate Lease and Sue for Damages
Finally, the tenant may elect to terminate the lease and sue the landlord for

damages. The tenant's damages are measured by the formulas discussed
above (see [3], supra).70

[F] Waiver of Implied Warranty
In most jurisdictions, any waiver of the implied warranty of habitability is

invalid as against public policy.71 As the District of Columbia Circuit
explained in Javins v. First National Realty Corp.,72 the implied warranty
was adopted in part to compensate for the typical disparity in bargaining
power between landlords and tenants; without adequate bargaining power,
tenants cannot negotiate adequate housing conditions. If the implied
warranty could be waived, presumably landlords would routinely compel
tenants to waive this protection, thus frustrating the purpose of the law.



§17.07 The Statutory Warranty of Habitability
Statutes in more than 30 states now impose a warranty of habitability in

residential leases.73 Most of these statutes are based on the 1972 Uniform
Residential Landlord and Tenant Act (“URLTA”). This statutory warranty
largely parallels the implied warranty of habitability (see §17.06). Only two
differences merit special mention.

First, the scope of the URLTA warranty is quite broad. The residential
landlord must comply with all building and housing codes; keep the premises
in “a fit and habitable condition”; keep common areas in clean and safe
condition; maintain all electrical, plumbing, sanitary, heating, ventilating, air
conditioning, and other facilities in good working order; maintain
appropriate trash receptacles; and supply running cold and hot water.74

Second, the URLTA allows the tenant to waive the warranty of
habitability in certain circumstances. For example, the tenant who rents a
single-family house may validly agree to shoulder responsibility for
providing heat, water, and waste removal and for making various repairs, as
long as the agreement is entered into in “good faith.”75 Additional
restrictions are imposed on a waiver by a tenant living in any other type of
rental unit; in particular, the tenant may not waive the landlord's duty to
perform repair work that is necessary to comply with building or housing
code provisions that materially affect health or safety.76



§17.08 Landlord Liability for Personal Injury

[A] Traditional Approach

[1] Landlord Immunity
At common law, the landlord was generally not liable for personal injury

to tenants or others caused by dangerous conditions on leased premises,77

even if the landlord was negligent. Most states still cling to this rule.
Suppose, for example, that the roof of tenant T's rented home collapses due
to a rotten beam that landlord L carelessly failed to discover. If the falling
debris severs T's leg, landlord L is not liable. Why not?

The answer is found in the same agricultural lease model that justified the
traditional rule that the landlord had no duty to repair the premises. The lease
was seen as a conveyance by which the landlord transferred all control over
the premises to the tenant; thus, the burden of keeping the premises safe
shifted to the tenant. The principal object of the lease was land, not
structures; the tenant possessed the ability to keep the property in good
repair; and the tenant could fully inspect the premises before the lease began.
Under these circumstances, only the tenant was liable if personal injury
occurred on the premises.

[2] Exceptions
Predictably, the harshness of the landlord immunity rule slowly generated

equitable exceptions. These exceptions are united by a common thread: each
involves a situation where one of the assumptions underlying the rule (either
ability to inspect or lack of landlord control) does not apply. Today many
states recognize the following exceptions78 to the traditional rule:79

Concealed latent defects: A landlord is liable for personal injury caused by
a latent defect existing in the premises when the lease term began that was
known to the landlord but concealed from the tenant. Suppose, for example,
that landlord L knows that a roof beam is rotten, but fails to warn tenant T; if
this defect later causes the roof to collapse, injuring T, L is liable.

Common area defects: A landlord is also liable for injury caused by the
negligent failure to maintain the common area or other portions of the



premises that the landlord controls. For instance, assume L neglects to repair
a broken railing on the common area stairway of the apartment building; L is
liable for T's resulting fall off the stairway.

Negligent repairs: A landlord who repairs the premises negligently is also
liable for resulting injury. For example, assume L carelessly repairs the leaky
roof over T's apartment unit; the leakage continues, making T's kitchen floor
wet and slippery. L is liable if T slips and falls.

Breach of agreement to repair: A landlord who first agrees to repair the
premises, but later breaches this agreement, is liable for personal injuries that
result. Assume L agrees to repair T's leaky roof, but fails to perform his
agreement; if T slips and falls on the resulting wet floor, L is liable for T's
injuries.

Defects in premises leased for public use: A landlord who leases premises
for public use is first obligated to conduct a reasonable inspection and to
repair any defects. Suppose L leases his building for use as a public theater,
without first carefully inspecting the roof. If the roof later leaks, causing a
patron to slip and fall on the wet floor, L is liable.

[B] Modern Trends
The landlord's traditional immunity from personal injury liability is

gradually collapsing. In recent decades, many states have jettisoned the
common law rule in favor of general principles of negligence liability. In
Massachusetts, New York, Pennsylvania, Wisconsin and a number of other
states, a residential landlord's liability is evaluated under the same
“reasonable care” standard used in ordinary negligence litigation.80 A
residential landlord in these states has a duty to use reasonable care under all
relevant circumstances to prevent foreseeable harm.

This shift toward negligence liability parallels the evolution of the implied
warranty of habitability. Courts note that the historic assumptions underlying
the landlord immunity rule are inconsistent with modern economic and social
conditions; this is the same basic argument used to justify the implied
warranty. Further, if landlords are obligated to maintain leased premises in
habitable condition to avoid severe inconvenience to tenants, a fortiori
landlords should maintain the same premises in safe condition to avoid death
or personal injury to those same tenants.81



The main obstacle toward imposing negligence liability on landlords is the
question of control. If the landlord cannot control the leased premises, how
can the landlord be held liable for dangerous conditions on those premises?
Courts adopting the negligence approach stress that control is certainly
relevant—but not determinative—in deciding whether the landlord exercised
due care under all the circumstances.82 For example, these courts usually
impose a duty on the landlord to inspect for defects in the premises before
possession is transferred to the tenant, that is, before the landlord loses
control. Even while the tenant holds possession, the landlord may be liable if
he knew or should have known of a particular defect from information
provided by the tenant or others.

Should landlords be strictly liable for personal injury? California adopted
—and later rejected—this standard. The pioneering case of Becker v. IRM
Corp.83 involved a tenant who slipped in the shower, shattered the shower
door, and lacerated his arm on the sharp glass. The shower door was deemed
defective because it was made from untempered glass, rather than tempered
glass which would have substantially reduced the risk of serious injury.
Analogizing to both (1) strict liability for defects in consumer products and
(2) the implied warranty of habitability, the California Supreme Court held
that a landlord engaged in the business of leasing dwellings was strictly
liable for injuries resulting from a latent defect in the premises that existed
when the lease began. However, ten years later the same court overruled
Becker,84 leaving Louisiana as the only state that still imposes strict liability
on the landlord.85

[C] Special Problem: Landlord Liability for
Criminal Attack

Traditionally, the landlord was not liable for personal injury to tenants or
others caused by the criminal activities of third parties. For instance, if
criminal C assaulted tenant T in the dark hallway of landlord L's apartment
building, L was immune from liability even if his failure to fix defective
lighting contributed to the attack. Why? A mixture of different policies
supported this rule: the general precept that no person is obligated to protect
another from criminal conduct; the notion that tenants control the leased
premises and can thus protect themselves; the concern that assessing
foreseeability of criminal conduct is difficult; the danger that imposing



liability on landlords will increase rent levels; and the belief that the
criminal's intentional conduct is a superseding cause of the harm.86

However, there is a growing trend toward holding landlords liable in
negligence for third-party criminal conduct.87 Most of the decisions
imposing liability involve tenant injury caused by criminal attacks in
common areas—parking lots, halls, stairways, and so forth.88 The law
historically held the landlord liable in tort for personal injuries arising from
defects in negligently maintained common areas, largely because these areas
were under the landlord's control. Using the same logic, modern courts
increasingly require the landlord to exercise reasonable care to protect
tenants against foreseeable criminal attacks in common areas. As between
the landlord and the tenant, the landlord is in the best position to take the
precautions necessary to protect the tenant from such attacks. Gate systems,
video cameras, security guards, alarms, and other potential mechanisms to
help safeguard tenants in common areas can only be implemented by the
landlord.



§17.09 Fixtures
Suppose residential tenant T purchases a new chandelier and installs it in

the dining room of her apartment. Five years later, T's tenancy ends. Can T
take the chandelier with her?

The English common law on the point was simple: any chattel
permanently affixed to the premises by the tenant was considered a fixture,
and thus property of the landlord; it could not be removed by the tenant. The
pro-commerce exception to this rule concerned fixtures installed by a tenant
in order to carry on a trade or business (e.g., shelves attached to a bookstore
wall). These trade fixtures remained the property of the tenant and
accordingly could be removed before the tenancy ended. If not timely
removed, however, they became property of the landlord.

Contemporary American law follows this basic pattern, but provides
enhanced protection for tenants. Most important, in order for a chattel to
become a fixture, the tenant must intend for it to become a permanent part of
the premises. To test this intent, courts examine several objective criteria,
which include the nature of the item, the method of attachment, and the
purpose of attachment. In addition, American courts tend to interpret the
trade fixtures exception broadly.89 As a result of these combined
developments, in most instances tenants are able to remove the chattels they
have affixed to the premises.
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§18.01 Transfers in General
A, whose residential lease on Greenacre lasts for three more years, takes a

new job hundreds of miles away. B, operating her bookstore under a 20-year
commercial lease, wishes to sell her store in the middle of the lease term. C,
the owner of a shopping center with 100 commercial tenants, plans to sell the
center. A, B, and C all confront the same legal problem: the transfer of a
leasehold interest.

Broadly speaking, both the tenant and the landlord are entitled to transfer
all or part of their respective interests to third parties. Most modern leases,
however, restrict the tenant's rights in this regard by providing that the
landlord must consent to any transfer. What standards govern the landlord's
consent? Heavily influenced by contract principles, the law in recent decades
has moved toward requiring the landlord to act in a commercially reasonable
manner unless the lease clearly specifies otherwise.

A tenant may transfer rights by either an assignment or a sublease.1 The
post-transfer rights and liabilities of the landlord, tenant, and transferee will
differ substantially, depending on which method of transfer is used. The
distinction between the two methods dates back to the feudal era. Although
the original rationale for the distinction ended centuries ago, it persists today,
more due to custom than to logic. Predictably, the law governing
assignments and subleases is formalistic and—to the modern mind—
somewhat antiquated.



§18.02 Distinguishing between Assignment and
Sublease

[A] The Issue
In legal theory, an assignment is the transfer of the tenant's existing lease

to a third party. In contrast, a sublease is a wholly new lease between the
original tenant and a third party. Despite this theoretical clarity, it is often
difficult to decide which category a particular transfer falls into.

[B] Majority Test: All or Less Than All?

[1] Basic Test
The clear majority of states employs an objective (and rather mechanical)

test in this situation, rooted in feudal principles. If the tenant transfers the
right of possession for the entire remaining term of the lease, the transfer is
an assignment.2 However, if only part of the remaining term is transferred, a
sublease arises.3 Suppose tenant A, who has 10 years remaining on his lease,
transfers his entire lease term to B, except that A retains the right to occupy
the premises on the last day of the term.4 Under the formalistic majority
approach, the transfer is a sublease. Logically, the same result would follow
if A merely kept the right of possession for the last minute or second of the
term. The parties' actual intention is irrelevant under this view.

Like all “bright line” rules, the majority approach offers the benefit of
predictability at the risk of individual injustice. Successor owners, creditors,
and other interested persons can easily determine if a completed transfer is
an assignment or sublease, without the delay and expense of ascertaining the
parties' actual intent. Similarly, parties planning a transfer can readily
structure the transaction (e.g., by determining who has the right to possession
on the last day of the term) so that the law will uphold their intended method.
However, because the majority rule may ignore the parties' actual intent, it
presents the danger of inequity (see §18.02[C]).

[2] Effect of Contingent Right of Reentry
One familiar problem is whether the tenant's reservation of a contingent



right of reentry (or power of termination) creates a sublease. Suppose tenant
T obtains a 10-year lease on landlord L's apple orchard; the lease requires
that T maintain the apple trees in good condition. Two years later, T wishes
to transfer his entire right of possession to X, who duly promises T that he
(X) will care for the trees. Regardless of the form of transfer used, T will be
liable to L if X fails to safeguard the trees. To minimize this liability, T
might retain the right to terminate X's occupancy and retake possession of
the orchard if X neglects his obligation.

Does a sublease result if T retains such a contingent right of reentry? Most
jurisdictions still find an assignment in this situation, reasoning that such a
right—which may indeed never be exercised—is too insubstantial an interest
to trigger a sublease. A minority of states holds that this situation results in a
sublease; these courts explain that the tenant has simply failed to transfer the
entire right of possession.5

[3] Transfer of All Rights to Portion of Premises
What if the tenant transfers the entire right of possession to a portion of

the leased premises (e.g., T transfers all of his rights in the south half of the
apple orchard)? Almost all courts consider this a partial assignment.

[C] Minority Test: Intent of Parties
A few courts rely on the intent of the parties to distinguish between

assignment and sublease. Suppose T transfers the entire balance of his lease
term to X. Under the majority test, this is clearly an assignment regardless of
the parties' intent. Courts following the minority view, however, would
ascertain whether T and X intended to create a new landlord-tenant
relationship between themselves (a sublease) or whether they intended that
T's rights in the existing lease would merely be transferred to X (an
assignment). Thus, under the minority approach it would be possible to
transfer the entire lease term without subjecting the parties to the legal
consequences of an assignment.6

The leading decision advocating the minority rule is Jaber v. Miller,7
where an impassioned Arkansas Supreme Court rejected the majority
approach as a meaningless relic of feudalism, inconsistent with the modern
tendency to interpret documents in accordance with the intent of the parties.
The court further warned that the majority rule imperiled the rights of



unsophisticated parties: “[F]or the less skilled lawyer or for the layman the
common law rule is simply a trap that leads to hardship and injustice by
refusing to permit the parties to accomplish the result they seek.”8



§18.03 Assignment

[A] The Assignment Triangle
Suppose landlord (or lessor) A leases Greenacre to tenant (or lessee) B in

2017 for a 10-year term; in 2020, B, as assignor, in turn assigns his entire
remaining interest in the lease to C, the assignee. This assignment creates a
triangle of relationships among A, B, and C. Each one enjoys rights against,
and owes duties to, the other two parties.

When A leased to B in 2017, two separate and independent legal
relationships arose between them: privity of contract and privity of estate.
Privity of contract is simply the contract law label for the relationship
between two parties who enter into a contract. Because the A-B lease can be
viewed (at least in part) as a contract, it created privity of contract between A
and B. Privity of estate, a property law concept, is somewhat more elusive.9
As used here, privity of estate is essentially the property law label for the
relationship between two parties to the conveyance of an estate in land.
Because the A-B lease can be seen (again, in part) as a conveyance, it created
privity of estate between A and B. Notice that A's reversion and B's estate
“adjoin”; in other words, A is the person entitled to possession of the
premises once B's estate ends.10

What happens when B assigns to C in 2020? The result is an equilateral
triangle of legal connections, which generations of law professors have
diagramed on blackboards:

Assignor/assignee (B/C): Privity of contract arises between assignor B and
assignee C, because the B-C assignment agreement is a contract; B or C will
be liable to the other if he breaches the terms of the agreement.

Lessor/lessee (A/B): The prior privity of contract between lessor A and
lessee B continues, unaffected by the assignment, because the A-B lease still
exists; A or B will be liable to the other if the lease is breached. For example,
B is still obligated to pay rent to A. Yet a dramatic change occurs in privity
of estate. The assignment dissolves the prior privity of estate between A and
B, because B has transferred his entire interest.

Lessor/assignee (A/C): The assignment creates new privity of estate



between lessor A and assignee C, because C has obtained B's entire interest.
In a very real sense, C has been substituted into B's place as the holder of B's
nonfreehold estate.11 The privity of estate between A and C gives each the
right to sue the other if certain covenants of the original lease are breached,
as discussed below. This privity of estate will continue until the assignee
reassigns his interest to another, the assignee vacates the premises, or the
lease terminates.12 In effect, the law imposes certain obligations on both
lessor and assignee without their agreement. No privity of contract exists
between A and C, unless C expressly agrees to assume the lessee's
obligations under the original lease.13

[B] Rights and Duties of the Parties
Privity of estate confers rights and duties on both the assignee and the

lessor. Each is obligated to perform those covenants of the original lease that
“run with the land” as real covenants (see Chapter 33) or equitable servitudes
(see Chapter 34). In order for a contract promise or “covenant” to bind the
parties in this manner:

(1) the original parties to the lease must intend that successors be bound
by the covenant;

(2) the covenant must “touch and concern” the land (meaning that it must
affect the parties in their use or enjoyment of the land); and

(3) the assignee must have notice of the covenant before acquiring the
interest.14

As a practical matter, most covenants in most leases “run with the land.”
Leases almost always contain standard language binding successor parties.
And successors are usually charged with notice of the lease covenants, either
because they prudently read the lease before agreeing to the transfer (and
thus obtain actual notice) or because the lease is recorded (and provides
constructive notice as a matter of law, see Chapter 25). The more
troublesome element is “touch and concern.” Modern courts generally hold
that virtually all covenants found in a standard lease meet this test, including
covenants to pay rent, perform repairs, furnish heat and other utilities,
provide quiet enjoyment, pay taxes, utilize the leased premises for a
particular purpose, provide parking space, or arbitrate disputes.15 On the
other hand, there is widespread judicial disagreement on whether a few



covenants sufficiently “touch and concern,” such as covenants to return the
tenant's security deposit, pay attorney's fees in litigation arising out of the
lease, insure the premises for the landlord's benefit, or refrain from operating
a competing business.

Consider a simple dispute. A leases to B, who then assigns to C. Who is
liable if rent is not paid to A? Both B and C. B, the original lessee, is still
liable for rent under privity of contract, simply because he agreed to pay rent
in the lease. An assignment has no effect on the assignor's lease obligations
to the original lessor, unless the lessor expressly agrees to release all rights
against the assignor. In addition, C, the assignee, is liable under privity of
estate for breach of the rent covenant in the original lease.16 A may choose to
sue either B or C. Of course, A cannot recover the same rent from both, for
this would be a double recovery.

Complexity arises if both the assignee and assignor are liable for breach of
the original lease covenants. Suppose the original A-B lease requires lessee
B to regularly trim the trees on Greenacre, to preserve the lake view from A's
adjacent home. B assigns his lease to C, who neglects to keep the trees
trimmed; A sues B for this breach and collects $10,000 in damages. B may
now sue C in indemnity to recover his $10,000 payment. Why? As between
the assignor and the assignee, the law generally views the assignee as
primarily liable for such breaches. This rule probably reflects the actual
intention of the parties; moreover, the assignee, as the party in possession, is
best situated to comply with lease covenants. The assignor is considered a
guarantor or surety of the assignee's performance.

The assignee's reciprocal rights against the lessor under privity of estate
should not be overlooked. Suppose lessor A covenants in the A-B lease to
supply drinking water to Greenacre. After B assigns the lease to C, A fails to
provide the promised water. C may sue A directly for damages or injunctive
relief.

[C] Successive Assignments
Successive assignments pose interesting problems. Consider a variation on

the rent liability hypothetical above. A leases to B, who assigns to C; C
reassigns to D; no one pays rent to A. B is obviously liable under privity of
contract. D is equally liable, because the C-D assignment created privity of
estate between A and D. However, C is not liable; the C-D assignment



terminated the privity of estate between A and C.17 A different result follows
if C had expressly assumed the obligations of the A-B lease. The assumption
would create privity of contract between A and C, and thus impose rent
liability on C, despite the lack of privity of estate.



§18.04 Sublease

[A] Two Separate Landlord-Tenant Relationships
If landlord A leases Greenacre to B in 2017 for a 10-year term, the lease

obviously creates a landlord-tenant relationship between A, as lessor, and B,
as lessee. A and B have both privity of contract and privity of estate. Assume
in 2020 B, as sublessor, subleases Greenacre for three years to C, as
sublessee. This sublease creates a new landlord-tenant relationship between
B and C, separate from the A-B relationship. B and C are now linked by both
privity of contract and privity of estate.

A and B still are obligated to perform their duties under the original lease.
The sublease has no effect on this prior relationship;18 A and B still have
both privity of contract and privity of estate between them. Thus, B is liable
to A if the conduct of her sublessee C breaches the terms of the original lease
(e.g., if C carelessly sets fire to a building on Greenacre). And the rights of B
and C against each other are defined by the terms of their sublease, not by
the original lease. As between themselves, B has the rights and duties of a
lessor (e.g., the right to evict C), and C has the rights and duties of a lessee
(e.g., the duty to pay rent). In short, two independent landlord-tenant
relationships have arisen.

What legal connection exists between A and C? None, in theory. Because
A and C are not linked by any contract, they do not have privity of contract
between them. Similarly, because B did not transfer his entire interest to C—
note that B retains a reversion in Greenacre (the right to possession for the
final four years of the A-B lease)—privity of estate does not arise between A
and C. As a practical matter, however, A and C are indirectly linked, as
discussed below.

[B] Rights and Duties of the Parties
Suppose again that A leases to B, who in turn subleases to C. Who is

liable if A receives no rental payments? Only B. As the lessee on the A-B
lease, B is obligated to pay rent under both privity of estate and privity of
contract. A has no legal relationship with C, and thus may not sue C for
unpaid rent. As a general rule, a sublessee (C) is not obligated to pay rent to



the original lessor (A) or to perform any other covenant of the original lease
(the A-B lease). Predictably, however, this general rule is subject to several
exceptions.

First, if the lessee's covenants in the original lease bind successors as
equitable servitudes (see Chapter 34), the lessor will be able to enforce them
against the sublessee. For example, if the original A-B lease required that
Greenacre be used only for residential purposes, and the other equitable
servitude requirements (intent to bind successors, “touch and concern,” and
notice to C) were met, A could enjoin any nonresidential use by C. The lack
of privity between A and C is irrelevant here. Privity is not required in order
for the burden of an equitable servitude to run to successors. Yet this
exception does not allow the lessor to sue the sublessee for rent owed by the
lessee/sublessor. Traditionally, money damages could be recovered against
successors only for breach of a real covenant; however, privity is required
for a real covenant to run at law (see Chapter 33), and no privity exists
between the original lessor and a sublessee.

Second, the lessor may be able to sue under third-party beneficiary theory.
As a matter of contract law, a contract made between two parties that is
intended to benefit a third party may be enforced by that third party. Suppose
that as part of the B-C sublease, C agrees to perform B's obligations under
the A-B lease, including the agreement to pay rent to A. In most
jurisdictions, A would be considered a third-party beneficiary of the B-C
sublease; this special covenant in the sublease would create privity of
contract between A and C.19 Thus, if A received no rental payment, he could
sue either B or C for compensation.

Finally, even if the sublessee is not legally obligated to perform the
covenants of the original lease, there may be an economic incentive to do so.
Why? Suppose B breaches his lease obligation to pay rent to A. This breach
would allow A to terminate the A-B lease, which will automatically
terminate the B-C sublease. A could then evict both B and C. Conceptually, a
sublease is an estate that is carved out of a larger leasehold estate; if the
original lease ends, the sublease ends. Thus, sublessee C might elect to pay A
the delinquent rent owed by B, simply to avoid eviction, and reduce her
sublease rent payments to B accordingly.20



§18.05 Should the Assignment-Sublease
Distinction Be Abolished?

Some scholars advocate that all transfers by lessees should be treated as
assignments. Noting that the historic rationale for the assignment-sublease
distinction became irrelevant centuries ago as feudalism waned, they argue
that public policy supports its abolition.21 First, as a matter of fundamental
fairness, contract law provides that a transferee who accepts the benefits of a
contract is impliedly bound to perform its obligations; why should contracts
involving land—such as a lease—be excluded from this rule? Second, the
sublease may pose a trap for the unwary, which is inconsistent with the
expectations of the parties. If A leases to B, and then B subleases to C, no
legal relationship arises between A and C. Unless A and C are sophisticated
parties, this result may be contrary to their actual intent. For example, A may
reasonably—but incorrectly—expect that C is liable for the payment of rent.

The principal argument for retaining the distinction is freedom of contract:
a sophisticated transferee should be able to determine the nature of the
liability it wishes to incur. Just as a knowledgeable borrower may be able to
negotiate a nonrecourse loan (i.e., a loan that imposes no personal liability
for repayment on the borrower, but rather limits the lender's rights to
foreclosure on its security), a transferee should have the option to avoid
direct liability to the lessor, as long as the lessor has consented to subleasing.



§18.06 Tenant's Right to Assign or Sublease

[A] Role of the Lease
Tenants are free to assign, sublease, or otherwise transfer their interests,

absent an agreement to the contrary. Thus, if the lease between lessor A and
lessee B is silent on the subject, B may assign or sublease to whomever he
chooses, regardless of A's objection. This principle reflects the common
law's traditional preference for the free alienation of interests in land (see
§8.04[C]). An exception to the general rule may arise if a special skill or
ability of the original lessee is crucial to the lessor. Some courts imply a
landlord consent requirement into even the silent lease where a percentage
rental formula is used (reasoning that the lessor relied on the anticipated
financial performance of the lessee)22 or the rent includes personal services
performed by the lessee.

The vast majority of leases, however, expressly restrict the tenant's right of
transfer.23 Why? Among other reasons, the typical landlord insists on such a
restriction to avoid an irresponsible or undesirable successor tenant. Suppose
lessee B proposes to assign his retail store lease to C, a chronic bankrupt who
has failed in every business he has ever attempted, or to D, a pyromaniac
whose record includes 10 arson convictions. Under the common law rule, A
cannot object to such assignments unless the lease contains a restrictive
clause.24

The typical lease contains one of four different types of landlord consent
clauses. The lease may flatly prohibit any transfer. More commonly, the
lease permits transfer only upon the landlord's consent, and then: (1)
provides the landlord can arbitrarily deny consent in its sole discretion; (2)
requires that the landlord act reasonably in granting or denying consent; or
(3) contains no standard for granting or denying consent. Clauses containing
no standard—often called “silent consent clauses”—have sparked
controversy in recent years.

[B] Lease Prohibits Transfer
A lease clause that prohibits any transfer of the tenant's interest (e.g., by

allowing the landlord to terminate the lease and reenter the premises if any



transfer occurs) is enforceable in most jurisdictions.25 While a complete
prohibition on the transfer of a freehold estate would be an invalid restraint
on alienation (see §9.08[B]), this policy has less application to the
nonfreehold estate, mainly due to the landlord's legitimate interest in
safeguarding the reversionary interest. Because restraints on alienation are
disfavored, however, courts interpret such clauses narrowly. For example, a
ban on “assignment” does not preclude subletting. The Restatement suggests
that absolute prohibition clauses are valid only if “freely negotiated”—that
is, if the tenant has significant bargaining power in relation to the lease
terms26—but this position has attracted little judicial support.

[C] Lease Allows Transfer if Landlord Consents

[1] Sole Discretion Clause
A lease may contain a “sole discretion clause,” which gives the lessor

discretion to approve or deny a transfer (e.g., “Lessor may withhold consent
in his sole and absolute discretion.”). Under this language, a lessor may
refuse consent for any reason whatsoever—even an arbitrary, capricious, or
unreasonable reason—or for no reason at all.27 Suppose A leases to B
pursuant to a lease containing a sole discretion clause. When B proposes to
assign to C, A may deny consent because C drives a sports car, reads
mystery novels, tells poor jokes, or for any other personal, subjective reason.
Indeed, A is not obligated to provide any explanation for her decision.
Federal and state anti-discrimination legislation provide the only substantial
restriction on the landlord's discretion; A may not refuse consent, for
example, based on C's race (see §16.02[B]).

The sole discretion clause raises the same potential issues as an absolute
prohibition. Despite occasional suggestions that an unreasonable denial
might be challenged as an invalid restraint on alienation,28 arbitrary denials
are routinely upheld. Similarly, the Restatement insistence that only “freely
negotiated” sole discretion clauses are enforceable has—to date—fallen on
deaf judicial ears.29

[2] Reasonableness Clause
Another variant is the clause that requires the lessor to act reasonably in

approving or denying consent (e.g., “Lessor shall not unreasonably withhold



consent.”). Under this standard, the lessor may deny consent only on an
objective, commercially reasonable basis. As the Restatement notes, a denial
“must be objectively sensible and of some significance and not based on
mere caprice or whim or personal prejudice.”30 Thus, “[d]enying consent
solely on the basis of personal taste, convenience or sensibility is not
commercially reasonable.”31

Reasonableness is a question of fact. In applying this standard, courts
consider a number of factors, including:

(1) the financial responsibility of the proposed transferee;
(2) the nature of the new use proposed for the premises;
(3) the suitability of the proposed use for the premises;
(4) the legality of the use;
(5) the need for alterations to the premises; and
(6) whether the use will compete with the landlord's business or other

existing tenants.32

For example, a landlord may legitimately refuse consent if the proposed
use would create a fire hazard or require substantial alterations, or if the
proposed transferee has a poor credit record or lacks sufficient business
experience to operate successfully under a percentage lease.33 On the other
hand, a landlord cannot deny consent based on dislike for the transferee, the
transferee's marital status, the transferee's religious beliefs,34 or other
subjective reasons. Similarly, the landlord's desire to obtain a higher rent for
the premises is not a valid basis for refusal. As the California Supreme Court
explained in Kendall v. Ernest Pestana, Inc.,35 this desire is unrelated to the
legitimate reasons for the consent clause: to preserve the landlord's property
and to ensure the performance of the lease covenants.36

[3] No Standard Specified: The Silent Consent Clause

[a] The Classic Dilemma
One landlord consent scenario features prominently in recent decisions:

the tenant's sale of a business operated on leased premises. Suppose A leases
a retail store space to B for a 25-year term for a fixed rent of $1,000 per
month. The only lease clause dealing with transfers vaguely states:
“Landlord consent is required for any assignment or sublease.” In other



words, it requires landlord consent, but is silent on the standard for granting
consent.

Over 10 years of hard work, B develops a profitable shoe store business,
which she now wishes to sell (e.g., due to poor health; in order to retire; or to
open a bigger shoe store elsewhere). B's store has value as an on-going
business only if she can assign her lease to the buyer, and thereby transfer
her goodwill (i.e., the continued willingness of customers to buy shoes at this
location). Otherwise, B can only sell miscellaneous separate assets (e.g., her
inventory of shoes, chairs and other equipment, accounts receivable, business
name). B enters into a contract to sell her business (including an assignment
of the remaining 15-year lease term) to C for $150,000.

A number of thorny issues might arise. Must A consent to the assignment?
Can A require that B pay a premium (say 20% of the sales price) in return for
consent? What if the fair rental value for the premises is now higher than the
lease rent (e.g., $2,000 per month)? These and other issues all hinge on a
single question: if a commercial lease requires landlord consent but fails to
specify a standard, should the sole discretion standard or the reasonableness
standard govern?

[b] Traditional Rule
The traditional—and probably still the majority—approach applies the

sole discretion standard in this situation. One historic rationale for this view
is the intent of the parties: by giving the landlord the sole power to approve
or deny any transfer—without express limitation on the scope of the power
—the parties presumably intended to give the landlord total control and
absolute control over the decision. Under this view, if the parties had
intended a reasonableness limitation, they would have so specified in the
lease. Slightly varying this theme, modern courts sometimes observe that
parties to a commercial lease are presumed to know the traditional rule as a
matter of custom and practice, and thus to have purposefully utilized a silent
consent clause in order to invoke the sole discretion standard.37 A secondary
historic rationale focuses on the comparative importance of the property
rights at stake; the landlord's interest in protecting land that will revert to him
in fee simple absolute outweighs the tenant's transitory nonfreehold estate.

A more contemporary justification is the efficiency value of a “bright line”
test. The reasonableness standard encourages litigation simply because



parties may easily disagree on what is reasonable given the facts of any
particular case; indeed, it is frequently impossible to predict the trial court's
decision.38 As an Idaho Supreme Court justice lamented, when dissenting
from a majority decision adopting the reasonableness test: “[T]he effect of
the decision is to potentially subject every denial of consent to litigation and
approval by a judge.”39 The uncertainty produced by litigation may impair
maximum productive use of the land (e.g., if the premises remain vacant or
an older low-benefit use persists during the pendency of litigation) and cause
needless expense and delay.

[c] Emerging Modern Rule
Over the last 30 years, an increasing number of jurisdictions have

abandoned the traditional approach in favor of a reasonableness standard for
commercial leases.40 Most courts considering the issue in recent years have
adopted this emerging minority view.41

The California Supreme Court's decision in Kendall v. Ernest Pestana,
Inc.42 illustrates this trend. There, A leased airplane hanger space to B. B in
turn subleased to C under a 25-year sublease containing a silent consent
clause.43 B thereafter assigned the reversion on the sublease—including the
sublessor's right to approve transfers by sublessee C—to Pestana. C operated
an airplane maintenance business on the premises for 11 years, and then
contracted to sell his business to a buyer group including Kendall and others.
But Pestana refused to consent to C's assignment of the sublease to the
Kendall group unless it agreed to increased rent and “other more onerous
terms.” Pestana did not challenge the suitability of the Kendall group as a
sublessee; indeed, the Kendall group's net worth was greater than C's own
worth. Rather, Pestana relied on the traditional rule: a silent consent clause
permits the landlord to arbitrarily deny consent.

The Kendall court, however, held that a commercial landlord may
withhold consent under such a clause only if it has a “commercially
reasonable objection” to the transferee or the proposed use. The decision
rests on two separate bases—one drawn from property law and the other
from contract law—reflecting the hybrid nature of the lease.

First, viewing the lease as a conveyance, the court relied on the property
law rule restricting restraints on alienation. From the utilitarian perspective,
this rule benefits society by ensuring, among other things, that land is



devoted to its highest and best productive use (see §9.08[A]). The court
noted that there was already a shortage of commercial space in many places,
suggesting the need for greater freedom of alienation. While the court
conceded that the landlord's legitimate interests (preserving the property and
ensuring performance of lease covenants) justified some restraint, it
concluded that this goal could be met by allowing only commercially
reasonable restrictions. In essence, the court adopted the minority rule as a
compromise between two competing values: the social importance of
unrestricted alienation and the landlord's personal interest in protecting his or
her property rights.44 Less dramatically perhaps, some courts have endorsed
the minority rule by using the policy against restraints on alienation as a tool
in lease interpretation: “If a clause in a lease is susceptible of two
interpretations, public policy favors the interpretation least restrictive of the
right to alienate freely.”45

Second, the Kendall court reasoned that—viewing the lease as a contract
—the implied covenant of good faith and fair dealing compelled the same
outcome. Modern law recognizes that where a contract gives one party a
discretionary power to affect the rights of the other, that discretion cannot be
exercised arbitrarily; rather, the party must act in good faith and in
accordance with accepted principles of fair dealing.46 Moreover, the minority
rule may reflect the actual intent of the typical landlord and tenant.47

Although it has received little scholarly approbation,48 the reasonableness
standard is likely to become the majority rule. Arbitrary decision-making—
however economically efficient it may be—is simply out of step with
evolving standards of fairness and equity.

[D] Implied Waiver of Consent Requirement
Assume the lease between landlord A and tenant B expressly requires A's

consent for any assignment of B's interest. B assigns to C with A's
permission, and later C seeks to assign to D. Does A retain the right to
object? The answer is somewhat unclear. In Dumpor's Case,49 a sixteenth-
century English court held that the landlord's consent to one assignment
impliedly waived the right to object to future assignments; presumably this
decision reflects the historic English policy in favor of free alienation.

Although most American courts ultimately adopted the same rule during
the nineteenth century, there appears to be a trend in the opposite direction.



Contemporary scholars uniformly condemn the doctrine.50 It arguably
disserves the goal of free alienation, since it discourages landlords from
consenting to any transfer. Moreover, it is out of step with the modern
concern for respecting the intent of the parties. It is difficult to assess the
current status of the doctrine, however, because the issue rarely arises.
Prudent draftsmen routinely circumvent the doctrine by including a lease
clause to the effect that consent to one assignment does not eliminate the
need for consent to future assignments.51



§18.07 Transfers by Landlord

[A] Landlord's Right to Transfer
The landlord's future interest in the premises—a reversion—is freely

transferable to third parties, even over the objection of the tenant in virtually
all cases. While a clause restricting the tenant's right to transfer is a standard
feature in most leases, a parallel clause limiting the landlord's right is rare.
Suppose A first leases Redacre to tenant B and then conveys his remaining
interest to grantee C. The A-C conveyance does not nullify the earlier A-B
lease. Rather, C takes title to Redacre burdened with the A-B lease, unless C
can somehow qualify for protection as a bona fide purchaser under the
recording acts.

[B] Rights and Duties of Parties
What impact does such a transfer have on the rights and duties of the

parties? At common law, no rights and duties arose between the tenant (B)
and the grantee (C) unless an attornment occurred. This feudal relic required
the tenant to voluntarily acknowledge the grantee's status as landlord through
an act such as the payment of rent.

Today attornment is no longer necessary in most states. Instead, the
transfer itself automatically imposes rights and duties on the parties, in a
fashion that mirrors an assignment of the tenant's interest (see §18.03[A]).
Once the landlord (A) transfers the reversion in Redacre, privity of estate
arises between the tenant (B) and the grantee (C). This privity of estate gives
both B and C the right to sue if the other breaches any of the covenants in the
A-B lease that “run with the land” (see §18.03[B]). Because A has
transferred his entire interest, privity of estate no longer exists between A
and B.

1. For a discussion of the historic roots of the distinction, see Jerome J. Curtis, Jr., Assignments and
Subleases: An Archaic Distinction, 17 Pac. L.J. 1247 (1986). See also Thomas W. Merrill & Henry E.
Smith, The Property/Contract Interface, 101 Colum. L. Rev. 773 (2001).

2. See, e.g., Dayenian v. American Nat'l Bank & Trust Co., 414 N.E.2d 1199 (Ill. App. Ct. 1980)
(assignment found where tenant transferred “the entire remainder of her estate and did not retain any
reversionary interest” in an apartment unit); Ernst v. Conditt, 390 S.W.2d 703 (Tenn. Ct. App. 1964)
(assignment resulted when tenant transferred “his entire interest in the property,” without retaining any



right to future possession).
3. Anthony Gagliano & Co., Inc. v. Openfirst, LLC, 850 N.W.2d 845 (Wis. 2014) (sublease found

where, inter alia, tenant transferred less than its entire remaining term).
4. See, e.g., American Comm. Stores Corp. v. Newman, 441 N.W.2d 154 (Neb. 1989) (where

original lessee transferred entire right to possession under master lease, except for final 2 days, transfer
was a sublease); Neal v. Craig Brown, Inc., 356 S.E.2d 912 (N.C. Ct. App. 1987) (where lessee
retained a reversion for brief portion of lease term, transfer was a sublease).

5. See, e.g., Davis v. Vidal, 151 S.W. 290 (Tex. 1912) (sublease arose where tenant transferred
entire remaining term of brewery lease, but retained right to reenter if transferee failed to pay rent).

6. The terminology used by the parties may not necessarily establish their intent. See, e.g., Ernst v.
Conditt, 390 S.W.2d 703 (Tenn. Ct. App. 1964) (concluding that the parties intended an assignment
even though transfer documents, apparently drafted by an attorney, referred only to “subletting”). But
see Anthony Gagliano & Co., Inc. v. Openfirst, LLC, 850 N.W.2d 845, 859 (Wis. 2014) (transfer
agreement was a sublease because, inter alia, it contained the phrase “this Sublease”).

7. 239 S.W.2d 760 (Ark. 1951). See also Abernathy v. Adous, 149 S.W.3d 884 (Ark. Ct. App. 2004)
(finding a sublease based on intent of parties even though original lessee transferred its right to
possession for the remainder of the lease term).

8. Id. at 764.
9. See, e.g., Ernst v. Conditt, 390 S.W.2d 703, 706 (Tenn. Ct. App. 1964) (court temporarily

confuses the two types of privity).
10. Privity of estate arises due to the property relationship between A and B. This concept echoes the

feudal principle that a person who occupies land owned by another has certain rights and duties based
simply on that possession, regardless of whether any contract exists between them.

11. Notice that A's reversion and C's estate “adjoin”; once C's estate ends, A is immediately entitled
to possession.

12. A.D. Juilliard & Co., Inc. v. American Woolen Co., 32 A.2d 800 (R.I. 1943); cf. First Am. Nat'l
Bank v. Chicken Sys. of Am., Inc., 616 S.W.2d 156 (Tenn. Ct. App. 1980) (where landlord relet
premises after assignee abandoned, this terminated assignee's privity of estate, just as if assignee had
reassigned the lease).

13. Kelly v. Tri-Cities Broadcasting Co., 195 Cal. Rptr. 303 (Ct. App. 1983) (on facts of case,
assignee did not assume lessee's obligations); First Am. Nat'l Bank v. Chicken Sys. of Am., Inc., 616
S.W.2d 156 (Tenn. Ct. App. 1980) (same).

14. Privity is also required for a covenant to run at law, but is already present on the facts here.
15. See, e.g., Kelly v. Tri-Cities Broadcasting Co., 195 Cal. Rptr. 303 (Ct. App. 1983) (covenant to

arbitrate disputes was binding on assignee).
16. See, e.g., Ernst v. Conditt, 390 S.W.2d 703 (Tenn. Ct. App. 1964).
17. A.D. Julliard & Co. v. American Woolen Co., 32 A.2d 800 (R.I. 1943); cf. First Am. Nat'l Bank

v. Chicken Sys. of Am., Inc., 616 S.W.2d 156 (Tenn. Ct. App. 1980).
18. This assumes, of course, that B had the right to sublease. See §18.06.
19. Cf. Ernst v. Conditt, 390 S.W.2d 703 (Tenn. Ct. App. 1964) (although not discussed in opinion,

language in transfer agreement included transferee's promise to “faithfully perform all conditions of the
within lease [the original lease]”; thus, even if the transfer was deemed a sublease, the transferee would
still be liable to the landlord for rent under third-party beneficiary theory).

20. What rights does the sublessee have if the sublessor and the original lessor cancel the master
lease? See Stephen T. Kaiser, Note, Giving Up on Voluntary Surrender: The Rights of a Sublessee
When the Tenant and Landlord Cancel the Main Lease, 24 Cardozo L. Rev. 2149 (2003).

21. See, e.g., Jerome J. Curtis, Jr., Assignments and Subleases: An Archaic Distinction, 17 Pac. L.J.
1247 (1986); Walter B. Jaccard, The Scope of Liability Between Landlord and Subtenant, 16 Colum.
J.L. & Soc. Probs. 365 (1981).



22. But see Rowe v. Great Atlantic & Pacific Tea Co., Inc., 385 N.E.2d 566 (N.Y. 1978) (refusing to
imply landlord consent requirement into lease with a partial percentage rental clause, where a
substantial fixed monthly rent was also required and the parties were sophisticated negotiators).

23. See generally Joshua Stein, Assignment and Subletting Restrictions in Leases and What They
Mean in the Real World, 44 Real Prop., Tr. & Est. L.J. 1 (2009).

24. B admittedly has an economic incentive to avoid picking an improper assignee, because he will
remain liable to A for performance of the lease covenants after the assignment. But this may not ensure
sufficient protection for A. For example, B might assign the lease incident to the sale of his business to
the assignee; if B gambles away the sales proceeds, he will be insolvent before A can recover from him.

25. See, e.g., Cal. Civ. Code §1995.230.
26. Restatement (Second) of Property: Landlord & Tenant §15.2 cmt. i (1977).
27. See generally Susan E. Myster, Protecting Landlord Control of Transfers: The Status of “Sole

Discretion” Clauses in California Commercial Leases, 35 Santa Clara L. Rev. 845 (1995).
28. See, e.g., Cohen v. Ratinoff, 195 Cal. Rptr. 84 (Ct. App. 1983); cf. Kendall v. Ernest Pestana,

Inc., 709 P.2d 837 (Cal. 1985).
29. Restatement (Second) of Property: Landlord & Tenant §15.2 (1977).
30. Restatement (Second) of Property: Landlord & Tenant §15.2 cmt. g (1977).
31. Kendall v. Ernest Pestana, Inc., 709 P.2d 837, 845 (Cal. 1985).
32. See, e.g., id; Van Sloun v. Agans Bros., Inc., 778 N.W.2d 174 (Iowa 2010); Newman v. Hinky

Dinky Omaha-Lincoln, Inc., 427 N.W.2d 50 (Neb. 1988).
33. Cf. Norville v. Carr-Gottstein Food Co., 84 P.3d 996 (Alaska 2004) (reasonable to withhold

consent to sublease where sublessee's use would not generate sales revenue and thus reduce rent paid to
lessor under percentage lease).

34. See, e.g., American Book Co. v. Yeshiva Univ. Dev. Found., Inc., 297 N.Y.S.2d 156 (Sup. Ct.
1969) (landlord's religious objection to birth control was not a commercially reasonable basis for
refusing consent for sublease to organization that advocated birth control).

35. 709 P.2d 837 (Cal. 1985).
36. Id.; The Pantry, Inc. v. Mosley, 126 So. 3d 152 (Ala. 2013); Julian v. Christopher, 575 A.2d 735

(Md. 1990).
37. See, e.g., Dobyns v. South Carolina Dep't of Parks, Recreation & Tourism, 480 S.E.2d 81, 84

(S.C. 1997) (“The judicial function of a court of law is to enforce contracts as made by the parties and
not to re-write or distort, under the guise of judicial construction, the terms of an unambiguous
contract.”). But see Julian v. Christopher, 575 A.2d 735 (Md. 1990) (“[T]enants might expect that a
landlord's consent to a sublease or assignment [under a silent consent clause] would be governed by
standards of reasonableness.”).

38. For a discussion of the difficulty of applying the reasonableness standard, see Jacob L. Todres &
Carl M. Lerner, Assignment and Subletting of Leased Premises: The Unreasonable Withholding of
Consent, 5 Fordham Urb. L.J. 195 (1977).

39. Funk v. Funk, 633 P.2d 586, 591 (Idaho 1981) (Bakes, C.J., dissenting).
40. In contrast, residential leases are still governed by the traditional rule in virtually all

jurisdictions. See, e.g., Slavin v. Rent Control Board, 548 N.E.2d 1226 (Mass. 1990). The relationship
between the residential landlord and tenant is seen as more personal than a commercial relationship;
thus, as the argument goes, the landlord must have the flexibility of the sole discretion clause to
adequately protect his or her interests. While this argument may have some merit for small owner-
occupied buildings (e.g., a duplex), its blanket application to all residential properties makes little
sense. Why is the relationship between a tenant in a 400-unit apartment complex and the corporate
landlord any more personal than the link between Kendall and Pestana, discussed below?

41. In Dick Broadcasting Co., Inc. v. Oak Ridge FM, Inc., 395 S.W.3d 653, 665 (Tenn. 2013), the
Tennessee Supreme Court adopted the commercial reasonableness standard and explained that: “Our



research indicates that the former ‘majority rule’ approach has steadily eroded over time and is now a
minority position among the courts that have considered the issue.” See, e.g., Kendall v. Ernest Pestana,
Inc., 709 P.2d 837 (Cal. 1985); Siewert v. Casey, 80 So. 3d 1114 (Fla. Dist. Ct. App. 2012); Julian v.
Christopher, 575 A.2d 735 (Md. 1990); Newman v. Hinky Dinky Omaha-Lincoln, Inc., 427 N.W.2d 50
(Neb. 1988). But see 21 Merchants Row Corp. v. Merchants Row, Inc., 587 N.E.2d 788 (Mass. 1992)
(retaining traditional rule).

42. 709 P.2d 837 (Cal. 1985). See also Lynn Hayner, Note, Assignment of Commercial Leases—The
Reasonableness Standard and Withholding Consent: Kendall v. Ernest Pestana, Inc., 36 DePaul L. Rev.
285 (1987).

43. Although the text at one point confusingly mentions that the silent consent clause was in the
“lease,” the clause was actually located in the sublease. Kendall v. Ernest Pestana, Inc., 709 P.2d 837,
840 n.5 (Cal. 1985).

44. One might, of course, critique this analysis. If a total restraint on alienation of a leasehold estate
is valid (see §18.06[B]), how could a mere partial restraint be void?

45. Julian v. Christopher, 575 A.2d 735, 739 (Md. 1990). See also Jon M. Laria, Note, Julian v.
Christopher: New Standards for Landlords' Consent to Assignment and Sublease, 50 Md. L. Rev. 464
(1991).

46. Kendall v. Ernest Pestana, Inc., 709 P.2d 837 (Cal. 1985); see also Newman v. Hinky Dinky
Omaha-Lincoln, Inc., 427 N.W.2d 50 (Neb. 1988) (following Kendall).

47. Kendall v. Ernest Pestana, Inc., 709 P.2d 837, 846 (Cal. 1985) (citing authority that “it must
have been in the contemplation of the parties that the lessor be required to give some reason for
withholding consent”); Julian v. Christopher, 575 A.2d 735, 738 (Md. 1990) (“Because most people act
reasonably most of the time, tenants might expect that a landlord's consent to a sublease or assignment
would be governed by standards of reasonableness.”).

48. For example, see Professor Alex Johnson's thoughtful analysis of the Kendall rule from the
standpoint of law and economics. Alex M. Johnson, Jr., Correctly Interpreting Long-Term Leases
Pursuant to Modern Contract Law: Toward a Theory of Relational Leases, 74 Va. L. Rev. 751 (1988).

49. 76 Eng. Rep. 1110 (K.B. 1578).
50. See, e.g., William G. Coskran, Assignment and Sublease Restrictions: The Tribulations of

Leasehold Transfers, 22 Loy. L.A. L. Rev. 405, 552 (1989).
51. Alternatively, a landlord may waive its right to object to an assignment or sublease by failing to

express any opposition to the transfer after learning of it. See, e.g., Homeland Training Center, LLC v.
Summit Point Auto. Research Center, 594 F.3d 285 (4th Cir. 2010).
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§19.01 The Struggle for Possession
Tenant A abandons her leased premises; landlord B terminates tenant C's

lease in retaliation for his complaints to the local housing agency; and
landlord D evicts tenant E at gunpoint. Each situation raises fundamental
questions about the respective rights of landlord and tenant relating to
termination of a tenancy.1

Just as the landing is the most dangerous portion of an airplane journey,
disputes between landlord and tenant most frequently arise when the tenancy
ends. Part of the reason for this phenomenon turns on the different
perspectives of the parties, a disparity most pronounced in the residential
tenancy. The landlord typically views a leased apartment unit in economic
terms; a vacant unit—or one occupied by a tenant in default on the rent—
produces no income. The landlord's goal is to retake possession as soon as
possible, so that the property can be leased to a rent-paying tenant, and
investment income can be maximized. In contrast, the residential tenant sees
the apartment unit in personal terms: as a private home, a refuge from the
world.2 For the tenant, housing is a necessity, not an investment; even the
threat of being forced from one's home—given the scarcity of affordable
housing—may be devastating. Landlord-tenant law must reconcile these
competing interests, protecting the tenant's possession when appropriate, and
transferring possession to the landlord as necessary.

Two basic issues arise: (1) under what circumstances does a tenancy end?3

and (2) what procedure must the landlord follow in order to retake
possession? The general evolution of the law over time on both issues is
relatively clear, even if the details are sometimes murky. While the common
law provided the residential landlord with broad discretion, the modern trend
is to curtail these rights. Contemporary law increasingly protects the
residential tenant's personal interest over the landlord's investment interest.
Commercial tenancies, however, are still largely governed by the traditional
pro-landlord rules.



§19.02 Surrender
The simplest method for terminating a tenancy in the middle of the lease

term is an express surrender. Assume T leases a house from L for a term of
five years, but wishes—two years later—to terminate the lease (e.g., in order
to accept an out-of-state job). L may also be willing to end the lease early
(e.g., because L can now relet the house for a higher rent). In these
circumstances, T and L could mutually agree to terminate the lease, ending
their respective rights and duties. In property terminology, T surrenders the
premises, and L accepts the surrender. In most jurisdictions, the Statute of
Frauds applies to an express surrender; in general, if the original lease had to
be in writing, the surrender must also be in writing.



§19.03 Abandonment

[A] Abandonment in Context
It is crucial—and often difficult—to distinguish between abandonment

and continued possession. Assume L suspects that T has abandoned the
leased premises. If this assessment is correct, L may (among other rights)
terminate the lease, reenter the premises, and retake possession. But if L's
conclusion is wrong, the attempted reentry may be deemed forcible
eviction,4 subjecting L to liability for damages (see §19.05[A]).

Assuming an abandonment has occurred, what are the landlord's rights?
The common law offered the landlord a range of options in this situation,
including the option of reletting the premises to mitigate the tenant's liability
for future rent. Today the law is moving steadily toward restricting these
traditional options. In an increasing number of jurisdictions, the landlord
must mitigate damages, unless the lease is terminated altogether. The
dominant issue in the area is: should mitigation be optional or mandatory?

[B] What Is Abandonment?
Abandonment occurs when the tenant:
(1) vacates the leased premises without justification;
(2) lacks the present intent to return; and
(3) defaults in the payment of rent.5

Because abandonment is a question of fact, a landlord may be uncertain as to
whether this standard is met.6

The most common problem is ascertaining whether the tenant has vacated
the property without a present intent to return. Suppose that midway through
a ten-year lease for his wine store, T suddenly sells off most of his
merchandise in a giant sale, fires his employees, places a “Closed” sign in
the window, fails to pay the rent due on the first day of the month, and stops
coming to the store. Two weeks later, L receives a postcard from Australia
that reads: “Having a wonderful time. Wish you were here! Regards, T.” L,
peering through the store window, notices that the store is empty except for a



few cases of wine. Has T abandoned? In resolving such cases, courts
typically consider the tenant's statements, the nature and quantity of tenant
property left behind, the duration of the tenant's absence, and related factors.7

[C] Rights of Landlord When Tenant Abandons

[1] Three Traditional Options
At common law, the landlord was free to choose among three remedies

when a tenant abandoned the premises:
(1) leave the premises vacant and sue the tenant later for accrued rent;
(2) mitigate damages by reletting the premises to a new tenant, and then

sue the original tenant for the unpaid balance; or
(3) terminate the lease.

This trio of options reflected the historic view that the lease was a
conveyance, not a contract.

The landlord's choice among these options was based on self-interest. For
example, if the abandoning tenant were solvent, and thus able to pay rent, the
landlord would presumably select the first option. On the other hand, if the
tenant were clearly insolvent, the landlord would minimize the loss by
terminating the lease, retaking possession, and trying to lease the premises to
a new tenant as quickly as possible.

The modern trend toward treating the lease as a contract has somewhat
modified these options. There is a clear national trend toward requiring
mitigation of damages if the landlord chooses not to terminate the lease.8
Over time, this trend may entirely eliminate the first traditional option. Yet,
this pro-tenant development is somewhat counterbalanced by a slight pro-
landlord trend. If breach of lease is analyzed in contract terms, the landlord
should be able to treat the tenant's abandonment as an anticipatory breach of
contract. This would allow the landlord to both terminate the lease and sue
the tenant for damages, a rule followed in many jurisdictions.

[2] Leave Premises Vacant and Sue Later for Rent

[a] Common Law View
A landlord confronted with a tenant's abandonment could traditionally

choose to leave the premises vacant and sue the tenant later for rent as it



became due. Suppose T leases Greenacre from L for a five-year term,
agreeing to pay $1,000 in rent each month; two years later, T abandons.
Under this option, L would allow the land to remain vacant for the remaining
three years of the lease term. L could sue T monthly as each separate rent
installment became due. More realistically, once the lease term expired, L
would sue T to recover the accrued rent of $36,000.

This option essentially continues the lease in full force, at least from the
landlord's perspective. The landlord honors the tenant's exclusive right to
possession of the premises for the full lease term, and receives the agreed
rent for the entire term. This option similarly reflects the view that a lease is
a conveyance. If L sold Greenacre to T, conveying fee simple absolute to
him, T's decision not to live in Greenacre would be none of L's business. In
the same manner, if T merely leased Greenacre for a five-year term, and then
chose not to live there, the common law imposed no duty on L to mitigate
damages by reletting the premises to another.

[b] Modern Approach
The modern approach to this first option involves two opposing legal

currents. On the one hand, some jurisdictions have expanded the landlord's
rights—and thus encouraged use of the option—by enforcing “acceleration
clauses.”9 The typical acceleration clause states that if the tenant abandons
the leased premises, all future rents become immediately due and payable.
Thus, under the hypothetical above, L could sue for the $36,000 in future
rents as soon as T abandoned.

On the other hand, an increasing number of jurisdictions follow a wholly
contrary view: abolishing this first option altogether.10 In these jurisdictions,
the landlord is required to either terminate the lease or mitigate damages by
attempting to lease the premises to a new tenant. This trend is discussed
below.

[3] Mitigate Damages by Reletting Premises on Tenant's Behalf

[a] Common Law View
The landlord's second traditional option was to continue the lease in effect,

but relet the premises on the tenant's behalf in order to lessen or mitigate the
tenant's liability for rent. Suppose again that T abandons Greenacre three
years before the lease ends. L could keep the L-T lease in effect, and—on T's



behalf—lease Greenacre to X, a new tenant, for the balance of the lease term,
applying the rent received from X to T's debt to L. T will owe $36,000 in
rent over the next three years. Assuming X pays $950 in monthly rent, then
X will pay $34,200 during this period. L will credit this amount against the
$36,000 owed by T, leaving T obligated only for an additional $1,800.

The existence of this second option leads to a practical question. Suppose
T abandons, and L then relets the premises to a new tenant.11 Did L indeed
relet on the tenant's behalf (leaving T liable for any rent deficiency) or did L
impliedly terminate the lease and relet on the landlord's behalf (eliminating
T's rent liability)? The key is the intent of the landlord. But unless L notifies
T about the reason for the reletting, a court may find difficulty distinguishing
between the two situations. Under these circumstances, the court tries to
ascertain the landlord's intent by examining how closely the new tenancy
resembles the prior tenancy with respect to factors such as the length of the
term, the nature of any alterations to the premises, and the rent amount.12 For
example, where the new tenancy is for a term longer than the remaining
balance of the original tenant's lease, the landlord makes substantial
alterations to the premises to suit the new tenant's needs, and the new rent is
higher than the original rent, the reletting is on the landlord's behalf.

[b] Modern Approach

[i] Toward Mandatory Mitigation
In most jurisdictions, the residential or commercial landlord must now

make a reasonable effort to mitigate the damages caused by a tenant's
abandonment in order to recover the rent due under the lease.13 The scope of
this principle varies from state to state. While a majority of states require
mitigation by all landlords, others apply the principle only to residential
landlords. The overall trend, however, is clear. The number of jurisdictions
adhering to the traditional no-mitigation rule continues to dwindle, despite its
endorsement by the Restatement (Second) of Property.14

In a jurisdiction following the modern approach, the landlord has an
economic incentive to mitigate. Suppose T leases L's house for one year,
agreeing to pay $1,000 per month in rent; two months later, T abandons the
property. If L takes reasonable steps to relet the house—even if his effort is
unsuccessful—he is entitled to recover the full rental balance of $10,000.
Assume that L is able to relet the house to new tenant X one month later, for



$1,000 per month. The rent that L receives from X ($9,000) will be offset
against the total rent owed by T ($10,000); this leaves T liable only for the
difference ($1,000), plus reasonable leasing costs (e.g., $100 for advertising)
that L has incurred. L receives a full recovery ($10,000). Suppose instead
that L reasonably tries to relet the house, but cannot find a replacement
tenant; T is still liable for the full rental balance of $10,000.

What if L does nothing at all to mitigate his damages? Here the law
penalizes L for his failure: it reduces his rent recovery against T by the
amount L could have obtained through mitigation. This reduction is usually
measured by the fair rental value of the premises. Thus, if L could have
obtained $9,000 in rents from a new tenant, T's $10,000 rent liability will be
reduced by this sum, leaving T liable only for the $1,000 balance. Although
commentators sometimes suggest that a landlord has a “duty” to mitigate
damages under the majority view, this term may be misleading. A landlord
does not breach any legal obligation to his tenant by failing to mitigate; thus,
if L chooses not to mitigate, T cannot sue L for damages. However, L has an
incentive to mitigate, in order to maximize his recovery from T; in this sense,
there is a duty.

The modern trend toward mandatory mitigation is well-illustrated by the
New Jersey Supreme Court's decision in Sommer v. Kridel.15 Landlord
Sommer leased an apartment unit in a large complex to tenant Kridel for a
two-year term. At the time, Kridel was engaged to be married; he planned to
live in the apartment with his new wife. But the wedding plans were
canceled and, as a result, Kridel never occupied the apartment. He sent a
letter to Sommer asking to be released from the lease. Instead of responding,
Sommer exercised the common law landlord's first option: he allowed the
unit to remain vacant for over a year without any effort to mitigate damages.
When Sommer ultimately sued Kridel for accrued rent, Kridel asserted that
the failure to mitigate barred recovery. Although finding a national split of
authority on the issue, the court concluded that the trend in recent out-of-
state cases appeared to favor mandatory mitigation. Explaining that leases
should be governed by the “more modern notions of fairness and equity”
inherent in contract law, not “antiquated real property concepts,” the court
held that Sommer was obligated to mitigate his damages.16 The policy
rationale for mandatory mitigation—discussed only in general terms by the
Sommer court—is evaluated in more detail below.17



[ii] Policy Arguments on Mitigation
The utilitarian arguments in favor of mitigation focus on the waste of

housing resources. The traditional rule motivates the landlord to keep the
abandoning tenant's unit vacant. All other things being equal, a landlord
would probably prefer receiving full rent for a vacant apartment than for an
occupied apartment; an absent tenant, for example, imposes no wear and tear
on the unit. Thus, the traditional rule effectively removes tens of thousands
of units from the market, decreasing the availability of rental housing.18

One might argue, of course, that the tenant can avoid this loss simply by
assigning or subleasing, without any need for landlord mitigation. Yet the
landlord is usually better situated to relet the unit than the abandoning tenant.
Why? The landlord is in the business of renting units, and is thus more likely
to be familiar with successful and cost-effective techniques. Indeed, the
landlord may already have a marketing program in place that continually
recruits new tenants; this program could easily be utilized to obtain a
replacement tenant. Further, in many instances a tenant cannot assign or
sublease because the remaining term of the lease is too short (e.g., only three
months) to attract a replacement tenant. The landlord can overcome this
practical difficulty by offering a lease term that is sufficiently long to attract
tenants. In short, imposing the burden of reletting on the landlord is
economically efficient. It maximizes the likelihood of success and minimizes
the cost of the process.

Most standard arguments against mandatory mitigation rely on a rather
rigid—and almost libertarian—vision of property rights.19 If the lease is
viewed strictly as a conveyance, the landlord need not be concerned with
whether the tenant chooses to use the premises. And, having made a personal
choice in the selection of the original tenant, the landlord should neither be
forced to accept a replacement tenant nor be compelled to look for one.
Rather, the landlord should be entitled to enforce the lease as written until
and unless he voluntarily gives up his rights. Given the law's modern
propensity to view the lease as a specialized form of contract, these
arguments seem somewhat archaic.

Perhaps a more persuasive justification for the traditional rule is the “lost
sale.” Suppose landlord L owns a two-unit apartment building; one unit
(“unit A”) is leased to T for $500 per month and the other (“unit B”) is
vacant. There is an excess supply of rental housing on the market, so finding



new tenants is difficult. L has been seeking a new tenant for unit B for
weeks, without success. T now abandons unit A. P, a prospective tenant, now
approaches L. Assume L has no duty to mitigate. L shows P only unit B; P
enters into a lease of unit B for $500 per month; and L is now entitled to a
total of $1,000 per month in rents ($500 from T and $500 from P). Under the
modern approach, however, L must show P both units in order to mitigate
damages. If P now leases unit A for $500 per month, L must apply this rent
to reduce the rent T owes. L is now entitled to only $500 per month in rents
($500 from P, and nothing from T), but still has a vacant unit. Under this
scenario, mandatory mitigation both insulates the breaching T from liability
and causes economic harm to L: a “lost sale.” The sale is lost, of course, only
if P would have leased unit B. While it is true that “each apartment may have
unique qualities which make it attractive,” as the New Jersey Supreme Court
suggested in Sommer v. Kridel,20 this rationale has no application to the
typical large-scale apartment complex where the units are virtually identical.
On the other hand, the “lost sale” objection has little weight if there is such
demand for rental housing that a landlord can readily fill vacant units.

[iii] Mechanics of Mitigation
Under the majority rule, a landlord must take reasonable steps to relet the

premises to a new tenant on terms that will mitigate the original tenant's rent
liability to the extent feasible.21 This standard mandates a reasonable effort,
not guaranteed success. No precise formula is used to measure the adequacy
of the landlord's effort. In a broad sense, the landlord must make the same
effort that any commercially reasonable landlord would undertake to rent any
vacant unit.22 Factors relevant to this inquiry include:

(1) the extent to which the landlord advertised the unit for rent;
(2) the extent to which the landlord offered or showed the unit to

prospective tenants;
(3) the remaining length of the original lease term;
(4) the cost of preparing the property for a new tenant;
(5) the market rent for comparable units; and
(6) how far the terms of any replacement lease deviate from the terms of

the original lease.
There is a wide split of authority concerning who has the burden of proof on



reasonableness; some states place the burden on the landlord and others
impose it on the tenant.23

One interesting cluster of issues revolves around the amount of rent
demanded from the substitute tenant. For example, must the landlord relet
the premises for less than the original rent if necessary to procure a new
tenant? Some courts suggest that the landlord is not required to accept a
reduced rent or a rent below market value, presumably because this might
affect the amount of rent the landlord could charge for other units.24 On the
other hand, if the current fair rental value of the premises is less than the
original tenant's lease rent, the landlord has no justification for refusing to
accept the lower rent. But what if the landlord is able to relet the premises for
more than the original rent? The situation arises only rarely. After all, if the
premises can be relet at a higher rent, the landlord is likely to terminate the
original lease and relet the premises for the landlord's own benefit. In the few
mitigation cases where the issue arises, courts typically require the landlord
to apply the “surplus” rents to cover any past rent defaults and leasing
expenses; the logic of this approach suggests that once these obligations are
satisfied, the balance of “surplus” rents should be paid to the original tenant.

[4] Terminate the Lease

[a] Common Law View
The final landlord option at common law was to terminate the lease.

Under this option, the tenant's abandonment is deemed an implied offer of
surrender. The landlord's acceptance of this offer terminates the lease, and
ends the respective lease obligations of the parties (see §19.02). The landlord
is now free to retake possession of the premises, and lease them on his own
behalf to a new tenant.

Suppose L elects to accept T's surrender of the Greenacre lease. L may
now retake possession for his own benefit and either occupy Greenacre
personally or lease it to a new tenant. T no longer has any rights in Greenacre
and is not liable for future rent; of course, T is still liable for any unpaid rent
that accrued before the lease ended. The common law did not allow damages
for anticipatory breach of contract. Thus, a landlord like L who terminated a
lease forfeited any claim to future damages from the tenant.

[b] Modern Approach



Just as at common law, a landlord may elect to treat the tenant's
abandonment as an implied offer of surrender, accept the offer, and terminate
the lease. But is the abandoning tenant liable for damages? A number of
jurisdictions continue to follow the common law rule on the issue.

But in a majority of states, lease termination merely ends the tenant's
liability for rent accruing in the future, not the tenant's liability for damages.
Applying contract law principles, these jurisdictions view tenant
abandonment as an anticipatory breach of contract.25 Accordingly, they
allow the landlord to terminate the lease, retake possession of the premises,
and also sue the tenant for damages. Damages are typically measured by the
difference, if any, between (a) the rent specified in the lease and (b) the fair
rental value of the premises. For example, if T abandons the premises with
three years remaining on her lease, the lease rent is $600 per month, and the
fair rental value of the premises is $500 per month, T is liable for $3,600
($100 per month for 36 months). More commonly, however, the rent agreed
upon by the parties to a short-term lease accurately reflects the fair rental
value of the premises, and accordingly the landlord's damages are zero. A
more difficult situation arises if the tenant abandons in the middle of a long-
term lease, e.g., where a 50-year lease term remains. Damages can be
recovered for a reasonable period of time, but claims for later periods may be
speculative (and thus unavailable) simply because it is difficult to predict fair
rental value far into the future.



§19.04 Landlord's Right to Terminate Lease

[A] Periodic Tenancy

[1] In General
At common law, both the landlord and the tenant were completely free to

terminate a periodic tenancy for any reason—or indeed, for no reason at all
—simply by giving appropriate advance notice to the other party. For
example, L could end T's month-to-month tenancy because L disliked T's
jokes or hated T's sports car. The rights of the contemporary tenant are still
governed by this generous common law standard; T is free to end the
tenancy by notice, without any reason.

For reasons of public policy, however, the landlord's parallel right to
terminate the tenancy is increasingly restricted by modern law. In most
jurisdictions, the landlord need not establish “good cause” in order to end a
periodic tenancy. In this sense, the common law right endures; with advance
notice, the landlord may terminate such a tenancy without any reason.26 But
termination undertaken for improper reasons—notably discrimination or
retaliation—is illegal. L may not evict residential tenant T, for example,
because of T's race, gender, or national origin (see §16.02[B][1]). Similarly,
in most states L may not evict T in retaliation for T's complaints concerning
housing conditions or related issues.

In addition, the landlord has the right to terminate a periodic tenancy, even
during its term, based on a material breach of the tenant's obligations under
the same standards that apply to a term of years tenancy (see [B], infra).

[2] Retaliatory Eviction

[a] General Principles
The implied warranty of habitability and other reforms aimed at ensuring

decent housing might, if left unprotected, be circumvented by evicting the
periodic tenant. Suppose T, a month-to-month tenant, withholds rent because
his landlord repeatedly refuses to fix the apartment's defective toilet. L fixes
the toilet, and then promptly sends T a thirty-day notice terminating the
tenancy. T's eviction rids L of a “troublemaker” who is likely to raise future



complaints. Further, it sends a clear warning to L's other tenants that protest
is dangerous. Especially if housing is in short supply, tenants in such an
atmosphere would be unlikely to risk eviction by complaining. In order to
close this potential loophole in the system, most jurisdictions now prohibit
such retaliatory eviction.

The doctrine of retaliatory eviction originated in the 1969 decision of
Edwards v. Habib.27 After the tenant complained to local authorities about
40 sanitary code violations in her District of Columbia dwelling, the landlord
served her with an eviction notice. In the summary eviction trial that ensued,
the court concluded that evidence of the landlord's retaliatory intent was
irrelevant, and directed a verdict for the landlord. The District of Columbia
Circuit reversed, holding that a landlord was not free to evict a tenant in
retaliation for housing complaints. The court's rationale focused on the
congressional intent underlying two potentially conflicting federal statutes:
the sanitary code and the general statutes permitting the eviction of tenants.
The court reasoned that the enactment of the sanitary code reflected
congressional concern to ensure safe and sanitary housing for “slum
dwellers” in the District of Columbia, which suffered from a shortage of
housing; this goal would be frustrated if tenants could be evicted in
retaliation for reporting a violation. The two statutes could be harmonized,
the court explained, if the eviction statutes were deemed inapplicable “where
the court's aid is invoked to effect an eviction in retaliation for reporting
housing code violations.”28

In the wake of Edwards, some jurisdictions adopted the doctrine by
judicial decision.29 However, a majority of jurisdictions—over 30 states—
opted to provide statutory protection against retaliatory eviction. Most of
these statutes are based on a provision of the Uniform Residential Landlord
and Tenant Act.30 As a general rule, the doctrine applies only to residential
tenancies, but in a few states it may encompass commercial tenancies as
well.31

[b] Scope of Doctrine
The scope of the retaliatory eviction doctrine varies broadly from state to

state. The key variables are: (1) what tenant conduct is protected? and (2)
what landlord conduct is prohibited?

The core activity protected under the doctrine is the tenant's exercise of



rights to secure decent housing. Thus, covered tenant conduct typically
includes complaints about housing conditions to the landlord or government
agencies,32 rent withholding for breach of the implied warranty of
habitability, use of the repair-and-deduct remedy, and similar actions.33

Beyond this core, the contours of protected activity are difficult to map. A
number of jurisdictions extend protection to forming or joining a tenant's
union or similar organization.34 Some states apply the doctrine to conduct
that has only a tenuous link—or no link—with concern for adequate housing
(e.g., refusing to commit perjury at landlord's request, opposing the
landlord's plan to develop the property, or reporting landlord's criminal
behavior to police).35 In theory, if the scope of the doctrine continues to
expand, it could ultimately restrict the landlord's rights to the point where
good cause is required for any eviction.

Despite its name, the retaliatory eviction doctrine prohibits types of
retaliatory conduct other than eviction. A landlord may not raise rent or
reduce services in retaliation for protected tenant conduct.36 Otherwise, the
landlord could easily circumvent any ban on eviction by the simple
expedient of raising rent to an astronomical level or eliminating essential
services. But a rent increase or service reduction that is applied uniformly to
all tenants, without singling out particular tenants for discriminatory
treatment, is unlikely to be considered retaliatory.

[c] Mechanics
How can a tenant prove that the landlord acted from a retaliatory

motivation? If direct proof of landlord motivation were required, the doctrine
would be relatively useless; the tenant would encounter great difficulty in
trying to prove the landlord's state of mind.

Most jurisdictions overcome this obstacle through an evidentiary
presumption: if the landlord takes a prohibited action within a certain period
(usually 90 days to one year) after the tenant engages in protected conduct,
the action is presumed to be retaliatory.37 For example, if T complains that
his apartment is infested by cockroaches and two days later L serves T with a
notice ending his month-to-month tenancy, the eviction is presumed to be in
retaliation for the complaint. Once the presumption arises, the burden shifts
to the landlord to establish that the action was not motivated by retaliation.
As a practical matter, this usually requires the landlord to demonstrate



objective good cause for the action (e.g., the eviction notice was sent because
the tenant routinely sold drugs on the premises).38

What if the landlord takes a prohibited action only after the specified
period ends? Assume, for example, L serves T with a notice terminating his
month-to-month tenancy 14 months after T complains about the
cockroaches. T still has the right to assert retaliatory eviction, but can no
longer utilize the presumption. In order to prevail, T must now prove L's
intent was retaliatory. The time-limited presumption rests on the belief that
—for most landlords—retaliatory motivation will dissipate over time as
emotion ebbs and reason returns.

Another problem might be described as “mixed motivation.” Does the
doctrine apply to a landlord's action that stems from a blend of motives, part
retaliatory and part non-retaliatory? The law on this issue is fragmented into
a number of different approaches. The most widely accepted view,
championed by the Restatement (Second) of Property, is that retaliation need
only be the dominant purpose.39 Under another approach, retaliation must be
the landlord's sole motive;40 at the opposite extreme, a third approach
provides that any retaliatory motivation at all, however slight, triggers the
doctrine.

The doctrine is principally used as a defense to a landlord's summary
proceeding to recover possession of the premises. In some jurisdictions, it
also provides a basis for obtaining either compensatory damages or an
injunction against the landlord's wrongful conduct.41

[3] Good Cause Eviction
In a few jurisdictions, a residential landlord may evict a periodic tenant (or

refuse to renew a term of years tenancy) only for “good cause.”42 This
approach reflects a strong public policy in favor of protecting the family
home against arbitrary landlord action. Suppose T enters into a month-to-
month residential tenancy with L in one of these jurisdictions; L cannot evict
T unless she can establish a legitimate reason (e.g., T fails to pay rent,
intentionally injures the premises, engages in criminal behavior on the
premises, or repeatedly causes unreasonably loud noises that disturb other
tenants).

The good cause standard applies in three other contexts. First, tenants in
public housing or federally-subsidized private housing are protected by



federal laws that require just cause for eviction;43 this rule is intended to
safeguard the home against arbitrary governmental action. Second, local rent
control ordinances impose a similar requirement, but for a different reason.
Absent good cause eviction, landlords could minimize the effectiveness of a
rent control ordinance by evicting low-rent tenants, and replacing them with
tenants who are either unsophisticated about their rights or willing to pay an
illegally high rent. Finally, a number of states require good cause to evict
mobile home tenants, reflecting the reality that these tenants are particularly
vulnerable because, in fact, “mobile” homes are rarely moved.

The good faith eviction standard effectively creates a new type of
nonfreehold estate. Suppose L and T initially create a periodic, month-to-
month tenancy in a jurisdiction following this standard. T is still free to
terminate her lease for any reason or no reason, upon 30-days notice to L, as
in a periodic tenancy. However, T has the right to remain in the leased
premises for her lifetime, so long as she refrains from improper conduct.

[B] Term of Years Tenancy
Termination issues concerning the term of years tenancy arise in two

contexts, each governed by different rules. The landlord might seek to end
the lease in the middle of the term based on the tenant's breach.
Alternatively, the landlord might refuse to renew or extend the lease beyond
the agreed-upon term.

As a general rule, the early common law did not allow the landlord to
terminate the lease due to the tenant's breach. Because lease covenants were
seen as independent of each other (see §17.02[D]), the landlord's remedy was
to sue the tenant for damages, not end the tenancy.44 English landlords
quickly circumvented this rule by inserting “forfeiture clauses” into their
leases; these clauses granted the landlord the right to terminate the lease
upon the tenant's breach of a lease covenant.

Even absent a forfeiture clause, most jurisdictions now permit the landlord
to terminate the tenancy if the tenant materially breaches any lease covenant.
Examples of material breaches include: failure to pay rent; use of premises
for an illegal purpose; unauthorized assignment; failure to insure the
premises; and failure to keep the premises in good repair.45 On the other
hand, where the tenant's breach is relatively trivial or immaterial (e.g., a brief
delay in paying rent), the landlord may only recover damages.46 Consistent



with the maxim that equity abhors forfeiture, courts often stretch these rules
to avoid terminating a long-term lease, by construing the tenant's duties
narrowly or by finding the landlord waived the breach.

The landlord's traditional right to arbitrarily refuse to renew a term of
years tenancy is no longer absolute. Most residential landlords, for example,
cannot reject the tenant's renewal request for discriminatory reasons (see
§16.02[B][1]). Similarly, some courts hold that the landlord's refusal to
renew a term of years tenancy constitutes retaliatory eviction, assuming the
other elements of the doctrine are met.47 Finally, in jurisdictions that require
good faith for eviction, the expiration of a term of years tenancy may not
constitute good cause, effectively forcing the landlord to renew the
tenancy.48



§19.05 Self-Help Eviction

[A] The Common Law Foundation
Suppose T's lease terminates but T wrongfully remains in possession of

the premises, ignoring L's pleas to vacate. How can L recover possession
from T? At common law, the landlord had two options: (1) evict the tenant
through judicial proceedings, which were usually prolonged and expensive;
or (2) retake possession through “self-help,” a quick and inexpensive
method. While the English landlord who chose self-help could evict the
tenant by force, he could not use more force than was reasonably necessary
for this purpose. Under this standard, for example, L could presumably enter
the premises in T's absence, remove T's possessions, and change the locks.
On the other hand, if L hired a band of armed thugs to break down the door
to the leased premises at midnight and throw T into the street, this would be
seen as using excessive force, and thus unlawful.

Some jurisdictions in the United States still allow the landlord to recover
possession through self-help, though this is now a minority view. Within this
group, however, there is a split of authority on what level of force is
permitted. One cluster of states adheres to the traditional English rule: the
landlord may use force to the extent reasonably necessary to evict a tenant. A
second group follows a modified version: the landlord may retake possession
only through “peaceable” methods.49 The precise meaning of “peaceable”
varies from state to state,50 but in most states connotes an entry without
threatened or actual force. For example, if L orders T out of the premises at
gunpoint, the threat of force prevents the eviction from being considered
peaceable, even though no actual violence erupted.

What is the tenant's remedy when the landlord uses improper force?
Forcible entry and detainer statutes in many states permit the tenant to
recover damages for wrongful eviction,51 while some jurisdictions allow the
ejected tenant to sue in tort.52

[B] Criticism of Self-Help
To the modern eye, the self-help remedy is a feudal relic: an anachronism



from an era when seemingly sacrosanct property rights were mechanically
enforced regardless of the impact on human dignity. The case against self-
help is dominated by three utilitarian arguments: (1) the risk of violence; (2)
the possibility of unjustified eviction; and (3) the availability of an
alternative remedy.53

The principal argument against self-help is the risk of violence.54 It is
readily foreseeable that violence may erupt when a landlord uses force to
evict the tenant, potentially injuring the tenant, the landlord, or third
parties.55 Even the landlord's good faith belief that self-help will be
peaceable may be mistaken. Suppose landlord L “knows” that his holdover
tenant T has left the rented house and gone out of town on vacation for a
week; L plans to enter the house and change the locks in T's absence. Two
dangerous scenarios could occur. First, if L's information is wrong, T may
still be in possession of the house. When L tries to enter, T may well defend
his home; the potential for violence is even greater if T—unable to identify L
in the sudden confusion—mistakes L for a burglar. Alternatively, even if L's
information is correct and his initial occupation of the home is peaceable,
violence may occur upon T's return.

A second concern is the possibility of unjustified eviction. A landlord may
exercise self-help only if legally entitled to retake possession. Yet, in
practice, the landlord becomes the judge of his own rights. Suppose T has the
legal right to remain in the premises, but L (either aware of T's right or
mistakenly believing T has no right) uses self-help to evict T. In theory, the
law provides a safeguard against such landlord behavior: the tenant may sue
for wrongful eviction. Yet, various barriers may render this remedy
meaningless for most tenants, particularly poor residential tenants.56 These
barriers may include ignorance that a cause of action exists, the expense of
litigation, the small amount of damages potentially recoverable, inadequate
access to attorneys, and a lack of confidence in the legal system.57

The final utilitarian strand focuses on the availability of an alternative
remedy: summary eviction proceedings. At common law, the landlord's only
judicial remedy was the slow process of ejectment (see §19.06). In contrast,
self-help was both inexpensive and quick. But today, statutes in all states
provide a simplified and expedited “mini-trial” procedure for recovering
possession (see §19.07). The availability of this procedure substantially
undercuts the policy rationale that historically supported self-help.



[C] The Demise of Self-Help
Today almost all states prohibit the use of self-help to evict residential

tenants, though some allow self-help to evict commercial tenants.58 Thus, in
most states, the landlord's sole remedy is to evict the tenant through judicial
process.59

Many jurisdictions expressly jettisoned the self-help remedy by statute or
case law.60 The Minnesota Supreme Court joined this movement in the
leading case of Berg v. Wiley.61 The court explained that the modern trend
was “founded on the recognition that the potential for violent breach of the
peace inheres in any situation where a landlord attempts by his own means to
remove a tenant who is claiming possession adversely to the landlord.”62

Courts in a number of states reach the same result by holding that the
enactment of “forcible entry and detainer” statutes impliedly eliminated the
self-help remedy.

Another approach is to redefine “peaceable” self-help. Suppose L enters
the premises in T's absence by picking the locks, and then locks T out; no
violence actually occurs. Traditionally such conduct was considered
peaceable due to the absence of violence. Yet some modern courts—while
supposedly following the common law rule—hold that self-help is not
“peaceable” if the mere potential for violence exists. Under this view, L's
conduct would be deemed wrongful due to the risk of violence.63

Suppose L, owning property in a jurisdiction that no longer permits self-
help eviction, wishes to evict holdover tenant T. Can L avoid this ban by
actions that do not involve entry into T's apartment unit, such as by cutting
off T's electricity and water? No. Such provocative conduct presents virtually
the same risk of violence as attempted entry. It would be considered a form
of improper self-help.

With the demise of the common law rule, courts increasingly confront a
new challenge: can the landlord and tenant agree in advance that the landlord
may use self-help if the tenant wrongfully remains in possession? One might
argue that the law should defer here to freedom of contract; presumably, the
tenant received a rent discount in exchange for agreeing to allow self-help.
On the other hand, such an agreement presents the same risk of violence and
related concerns that triggered the demise of the common law rule. Almost
universally, courts hold that these agreements are against public policy and



thus void.

[D] Constitutional Restrictions on Self-Help
The common law provided the landlord with a second self-help remedy,

known as distraint: if the tenant defaulted in the payment of rent, the
landlord could enter the leased premises, seize the tenant's personal property,
and retain it until the rent was paid. Most states have abolished distraint.
However, some states grant a landlord a statutory lien on the tenant's
personal property to satisfy unpaid rent, together with the same right to seize
tenant property to execute on the lien.64 Although the constitutionality of this
procedure might be questioned, the Supreme Court appeared to validate it in
Mitchell v. W.T. Grant Co.65



§19.06 Ejectment
The common law landlord who opted for litigation over self-help could

bring an ejectment action to recover possession from the breaching tenant.
Yet ejectment was a frustratingly slow remedy. Courts treated an ejectment
action like any other type of litigation. The tenant might remain in wrongful
possession of the leased premises for months or even years, paying no rent,
while the action dragged on. If the landlord ultimately recovered possession,
and an accompanying judgment against the tenant for back rent, the tenant
might well be insolvent. Understandably, landlords typically preferred the
quick and inexpensive self-help remedy. Although ejectment is still available
in theory, it has largely been supplanted by summary eviction proceedings.



§19.07 Summary Eviction Proceedings

[A] Procedural Overview
Statutes in all states now offer the landlord a special, expedited procedure

for recovering possession from the breaching tenant. The procedure—usually
termed summary eviction or unlawful detainer—is a type of accelerated and
simplified litigation. It seeks to combine the strengths of self-help (quick and
inexpensive eviction) with the virtues of judicial process (avoiding violence
and unjustified eviction).

Summary eviction statutes follow the same basic pattern, although there
are state-by-state variations on smaller points.66 When a breach occurs
(typically the tenant's failure to pay rent), the landlord may serve the tenant
with a statutory notice that describes the nature of the breach and gives the
tenant an opportunity to cure it; the tenant may avoid eviction by curing the
breach within a short period (usually three to ten days). During this period,
the tenant may vacate the premises, ending the lease. But if the notice period
expires without tenant action, the landlord may file a lawsuit seeking
summary eviction and serve the tenant with process.

Summary eviction actions are characterized by expedited timing and
simplified procedures. The tenant has only a few days (usually two to five
days) to respond to the complaint, instead of the 30-day period that is typical
in most litigation. Pretrial discovery is often restricted or entirely
unavailable. Statutes typically mandate an expedited trial of a summary
eviction action; the trial may begin within days after the tenant's answer is
filed, while months or even years may elapse before trial commences in an
ordinary lawsuit.

The trial generally concerns only one issue: did the tenant breach a lease
obligation? For decades, most states did not permit the tenant to raise any
defense or counterclaim in such an action, consistent with the goal of
providing a streamlined remedy. The modern “revolution” in landlord-tenant
law has eroded this traditional rule. The residential tenant can defend a
summary eviction action by proving a breach of the implied warranty of
habitability in most jurisdictions or, in some, by establishing retaliatory
eviction.67



The most important state-by-state variations include the delineation of
which breaches trigger the remedy and what the landlord can recover. Some
jurisdictions restrict the procedure to rent defaults, while others extend it to
any tenant breach. In a relatively small number of jurisdictions the landlord
can recover only possession, but most also allow the recovery of back rent.68

Is summary eviction a quick and inexpensive remedy in practice? Isolated
studies suggest that a sizable percentage of tenant-defendants (20–35%) fail
to file an answer, allowing the landlord to obtain a default judgment in as
little as five to ten days after service of process, at minimal cost.69 If the
tenant contests the action, however, the summary eviction process may easily
require two months or longer. Data on the cost of contested evictions are
scant. One study sponsored by a landlord association concluded that eviction
expenses (including attorneys fees, court costs, and uncollected rents) cost
California landlords about $338 million annually, equal to 1% of gross
revenue.70

[B] Constitutionality
The leading decision exploring the constitutionality of summary eviction

is Lindsey v. Normet,71 in which the Supreme Court largely upheld the
Oregon procedure. The appellant-tenants principally argued that the statutory
bar to raising defenses in the eviction action violated their rights to due
process and equal protection. The Court fended off the due process attack,
noting that the Oregon statute did not eliminate the tenants' claim, but merely
restricted the forum in which it could be filed.72 The tenants were free to file
a separate, non-summary lawsuit against the landlord if the claim could
provide a basis for damages or other relief. The Court further rejected the
tenants' equal protection argument, finding that the statute was reasonably
related to the legitimate governmental purpose of achieving a rapid and
peaceful settlement of landlord-tenant disputes. Significantly, it refused to
accept appellants' argument that housing was a “fundamental right,” which
would have subjected the practice to more rigorous review.

Addressing the remaining issues, the Court upheld Oregon's requirement
of an expedited trial in a summary eviction action. But it struck down
Oregon's appeal bond standard—which forced the losing tenant to post a
bond equal to twice the amount of the rent anticipated to accrue during the
appeal—as a violation of equal protection.
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§20.01 Anatomy of a Sales Transaction

[A] Four Basic Stages
Millions of real property sales occur in the United States every year.1 The

vast bulk of these sales are relatively simple transactions involving
residential property: single-family houses, condominiums, and other
properties used as the owner's home. Transactions involving the sale of
commercial property—office buildings, apartment complexes, farms,
shopping centers, and the like—are typically more complex. Yet every real
property sales transaction has four basic stages: (a) locating the buyer; (b)
negotiating the contract; (c) preparing for the closing; and (d) closing the
transaction.2

Consider a hypothetical transaction.3 Suppose owner S wants to sell her
house, Greenacre, for about $220,000. The key steps in S's sale are outlined
below.

[B] Locating the Buyer
How can S find a buyer?4 S selects real estate broker L to represent her in

the transaction, and executes a written listing agreement that entitles L to a
commission—probably 6% of the sales price—if he obtains a buyer willing
to purchase Greenacre for $220,000 or another price acceptable to S (see
§20.03[C]). L, who is called the listing broker, now begins marketing the
property. He places advertisements, holds “open houses,” contacts other
brokers, and otherwise tries to attract potential buyers. L may also provide
information about S's house to the local multiple listing service, which will
circulate it to all other brokers who are members of the service. Suppose C,
another broker in the community, learns that Greenacre is available and calls
it to the attention of her client B, who is looking for a new home. B tours
Greenacre, likes it, and decides to make an offer. C, who is known as the
cooperating broker or selling broker, will share in L's commission if the
transaction closes.

[C] Negotiating the Contract



The transaction now moves into its second stage: contract negotiation. B
makes an offer to purchase Greenacre for $200,000 by executing a written
contract that satisfies the Statute of Frauds (see §20.04[B]) and submitting it
to S for signature; B also gives S a check for $2,000 as a good faith deposit.
B might employ an attorney to draft the contract (see §20.02). But instead, B
will probably use a preprinted form contract originally prepared by an
attorney, and broker C will help B to fill in the blanks on the form (see
§20.03).

Because B has not yet had the opportunity to investigate Greenacre
thoroughly, he will be concerned about various issues, including the physical
condition of the property (see Chapter 21), the availability of adequate
financing (see Chapter 22), and the state of title (see Chapters 24–26). B will
ensure that the contract contains various conditions that deal with these
issues. For example, suppose B: (a) wants a licensed building contractor to
confirm that Greenacre is structurally sound; (b) needs a $180,000 loan from
a bank or other lender in order to purchase the property; and (c) wants to
ensure that S holds valid title to Greenacre. The contract will provide that B
is excused from performance if these conditions cannot be met (see §§20.06–
20.07).

S might simply accept B's offer. But it is more likely that she will submit a
counteroffer dealing with price and other issues. Attorneys might be
involved in negotiating the transaction, but brokers L and C will probably
undertake this role. Suppose S submits a written counteroffer that changes
the selling price to $210,000 and B accepts. A valid contract has now been
created.

[D] Preparing for the Closing
During the third stage—sometimes called the executory period or

executory interval—steps are taken to prepare for the closing, such as
inspecting the property, negotiating financing, and evaluating title. For
example, B's contractor will inspect Greenacre and provide a written report
about her conclusions. State law might require that a professional inspect
Greenacre for termite infestation or mandate that S, L, or C disclose to B
information that adversely affects the value or desirability of Greenacre (see
Chapter 21).

Assisted by C, B will apply to several banks or other institutional lenders



for a $180,000 loan. Suppose that—after evaluating B's credit and appraising
Greenacre—bank M agrees to make the loan on terms acceptable to B. M
will insist that the loan be evidenced by a written promissory note signed by
B and secured by a first priority mortgage that will encumber Greenacre at
the closing (see Chapter 22).

Finally, B will evaluate the state of title to Greenacre. In many states, B's
principal source of title assurance will be a title insurance policy issued at
the closing (see §26.04). Before closing, B will receive a title report or
similar document that states (a) whether the insurer will insure title to
Greenacre and (b) the terms and conditions of the policy; this document will
usually identify one or more specific title defects (e.g., existing easements or
covenants, conditions and restrictions, see §34.05) that the insurer is
unwilling to cover. Alternatively, B might retain an attorney to provide a
legal opinion on the state of title (see §26.03).

[E] Closing the Transaction
The sales contract is fully and finally performed at the closing. In the

eastern United States, an attorney often oversees the closing; in the West this
function is usually performed by an escrow agent who follows written
escrow instructions signed by the parties. At the closing, title is conveyed to
the buyer, the purchase loan is made by the lender, the sales price is paid to
the seller, the commission is distributed to the brokers, and various other
tasks are performed.5 Title is transferred by the seller's delivery of a deed
(see Chapter 23) to the buyer.

Assuming all conditions are met, our hypothetical S-B transaction will
successfully close. At the closing: (a) S will execute and deliver a deed
conveying Greenacre to B; (b) M will loan $180,000 to B and B will give M
the promissory note and the mortgage; (c) B will pay $210,000 ($180,000
from M's loan and $30,000 from B's savings) to S; and (d) S will pay the
commission to L and C. The deed and mortgage will immediately be
recorded (see Chapter 25), and B will receive a title insurance policy
insuring his title to Greenacre (see Chapter 26).



§20.02 Role of the Attorney
At one time, the attorney was the key professional in almost every sales

transaction. His activities generally included:
(1) negotiating the deal;
(2) drafting the sales contract;
(3) evaluating title documents;
(4) issuing a title opinion;
(5) advising the client about zoning, tax, and other issues;
(6) negotiating the terms of financing;
(7) helping the client fulfill contract conditions;
(8) handling the closing; and
(9) negotiating or litigating any disputes that arose.

Attorneys usually still perform many of these functions in transactions
involving commercial property. As a general rule, the more complex the
transaction, the more likely an attorney is involved.

But the attorney's role in home sales is rapidly diminishing. As one
observer concluded, attorneys “are involved only in about forty percent of
residential transactions, and ... their involvement is typically late and
shallow.”6 For example, in California, Texas, and most western states,
attorneys are usually not involved in home sales at all, unless a dispute
arises. As discussed in the hypothetical S-B transaction (see §20.01), the
attorney's traditional tasks are divided among the brokers, the title insurance
company, and the escrow agent. Even in the East, Midwest, and South—
where the attorney is still sometimes involved in home sales—the role is
typically limited to supervising the closing and resolving any disputes;
attorneys rarely negotiate or draft contracts. The principal reason for this
shift is the high cost of legal fees. In home sales transactions, brokers, title
companies, and escrow agents generally provide adequate services for a
lower price.



§20.03 Role of the Real Estate Broker

[A] The Unauthorized Practice of Law?
The real estate broker has replaced the attorney as the key professional in

home sales transactions. Except in a handful of states, the broker negotiates
the deal, prepares the contract, handles the transaction until the closing, and
—in some regions—supervises the closing. Do these actions constitute the
unauthorized practice of law?

Most jurisdictions agree that the broker who merely fills in blanks on a
standard, attorney-drafted form contract is not practicing law.7 On the other
hand, although the case law is scant, it seems that drafting a sales contract,
advising a client about contract terms, or handling closings—as some
brokers do—are traditional legal functions. In an influential decision, the
New Jersey Supreme Court confirmed that brokers who handled home sale
closings were engaged in the practice of law; but it refused to prohibit this
conduct.8 Because the procedure causes no “demonstrable harm to buyers or
sellers, ... saves money, and [was chosen by parties] of their own free will
presumably with some knowledge of the risk, ... the public interest will not
be compromised by allowing the practice to continue.”9

[B] Duties of Broker
Suppose owner S selects listing broker L to represent her in selling S's

property. What duties does L owe to S? A real estate broker is a specialized
type of agent. Like any agent, a broker owes a variety of fiduciary duties to
the principal, including the duties of care, skill, diligence, loyalty, and good
faith.10 For example, a broker cannot reveal the principal's negotiation
strategy to the opposing party in the transaction; nor can a broker accept a
secret profit or “kickback” from the opposing party. Similarly, a broker is
obligated to “make a full, fair and prompt disclosure” to his principal of all
facts that might affect the principal's interests.11

If L's marketing efforts attract cooperating broker C, whose client B enters
into a contract to purchase S's property, what duties does L owe to B? At
common law, the listing broker owed no duty to the buyer, except the



obligation to avoid intentional fraud. Today, in some jurisdictions, a listing
broker must disclose known defects in the property to the buyer.12 On the
other hand, the listing broker is not generally required to inspect the property
in order to determine whether defects exist.13

Who is broker C's principal? One might assume that C is the agent of
buyer B, her apparent client. Yet technically the cooperating broker is
usually deemed a subagent of the listing broker; this makes C an agent of the
seller.14 In many instances, the cooperating broker is a dual agent, who—at
least in theory—owes fiduciary duties to both the buyer and the seller. In the
same manner, if there is only one broker in the transaction, he will probably
be deemed a dual agent, even though this might not match the expectations
of the parties. In an effort to combat this dilemma, some states have adopted
legislation requiring brokers to disclose in advance which party or parties
they represent.15

[C] Broker's Right to Commission
The broker's right to a commission is governed by the listing agreement.16

The listing agreement is a contract between the seller and the listing broker
that authorizes the broker to procure a buyer for the property in return for a
specified commission. There are three basic types of listing agreements: the
open listing, the exclusive agency listing, and the exclusive right to sell
listing. Under an open listing, the broker does not have any exclusive right to
obtain a buyer; rather, it obligates the seller to pay a commission if the
broker is the first person to procure a “ready, willing, and able buyer” for the
property. The broker under an exclusive agency listing is designated as the
only real estate broker authorized to procure buyers; thus, he is entitled to a
commission if any broker produces a ready, willing, and able buyer, but not
if the seller procures a buyer. Finally, under the exclusive right to sell listing,
the broker receives a commission if anyone—including the seller—procures
a ready, willing, and able buyer.

Suppose seller S enters into an exclusive right to sell listing with broker L;
L produces B, a buyer who is ready, willing, and able to purchase the
property. B and S enter into a sales contract, but B later refuses to perform. Is
S obligated to pay a commission to L? Under the majority view, the
commission is earned when the broker procures a buyer who is ready,
willing, and able to purchase the property on terms acceptable to the seller,



even if the buyer later fails to complete the purchase. This rule is patently
unfair to the seller. The average seller reasonably expects to pay a
commission only if the sale is completed. For this reason, an increasing
number of courts hold that the broker is not entitled to a commission unless
the sale is actually completed.17 This rule is subject to one major exception:
a commission is still owed if the sale fails due to a wrongful act of the
seller.18



§20.04 Requirements for Valid Contract

[A] Basic Elements
All types of contracts must satisfy the same minimum requirements of

offer, acceptance, consideration, reasonably certain terms, and so forth. Like
any other contract, a real property sales contract must meet these
requirements.19 However, a contract for the sale of an estate or interest in
real property is enforceable only if it is also evidenced by a writing whose
terms satisfy the Statute of Frauds.20

What terms are required for a valid real property sales contract? The
overlap between general contract law and the Statute of Frauds complicates
the answer to this question. Courts dealing with the question often fail to
distinguish between these two bodies of law, creating a certain amount of
confusion. But the basic elements appear to be the same under both: the
contract must adequately identify the parties, manifest the intent to buy and
sell, describe the property, state the purchase price (usually), and contain any
other material terms. Most of the law governing the answer to this question
has developed under the Statute of Frauds, which is discussed in detail
below.

[B] The Statute of Frauds

[1] The “Most Important Statute Ever Enacted”?
The Statute of Frauds was originally enacted in England in 167721—as its

name suggests—to prevent fraud and discourage perjury. Its provisions
governing real property sales contracts were adopted (with slight variations)
in all states except Louisiana, and became a fundamental part of American
law. The Statute has always been controversial. One nineteenth-century
author lauded it as “the most important statute ever enacted in either country
[England or the United States], relating to civil affairs.”22 Yet critics have
long argued that the Statute of Frauds does more harm than good, by
effectively permitting the sophisticated to defraud the innocent. Partly due to
this concern, courts have increasingly eroded away the rule by creating
equitable exceptions.



[2] A Typical Statute of Frauds
A typical Statute of Frauds provides: “The following contracts are invalid,

unless they, or some note or memorandum thereof, are in writing and
subscribed by the party to be charged or by the party's agent: ... (3) An
agreement ... for the sale of real property, or of an interest therein.”23 What
does this rather vague language mean? As interpreted by case law, the
Statute of Frauds imposes three requirements: (1) the essential terms of the
sales contract (2) must be contained in a memorandum or other writing (3)
that is signed by the party against whom enforcement is sought.24 Each of
these requirements is discussed below.

What happens if a sales contract violates the Statute of Frauds? The
contract is unenforceable, but not void. Compliance with the Statute is not
required in order for the contract to be valid. The distinction between
enforceability and validity is often significant. Suppose, for example, that B
and S enter into an oral contract whereby B will purchase S's island for
$500,000 in cash. When S later refuses to perform, B sues S for breach of
contract. If S fails to raise the Statute of Frauds as a defense, it is deemed
waived and B's lawsuit will succeed.

[3] Requirements for Enforceable Contract

[a] Essential Terms of Contract
Although the typical statute mandates that the “contract” be in writing,

courts interpret this language to mean only that the “essential” or “material”
terms must be in writing. What are the “essential” terms? In almost all
transactions, there are only four essential terms. In general, the writing must:

(1) identify the parties;
(2) include words showing an intent to buy or sell;
(3) specify the purchase price; and
(4) adequately describe the property.25

Most courts insist that the purchase price be specified if the parties have
agreed on the amount. Even without such agreement, the contract is
enforceable if the writing establishes a procedure for establishing the price in
the future (e.g., through appraisal). Absent an agreed price or procedure,
some courts will still enforce the contract by requiring the buyer to pay a



reasonable price.26 If the writing contains no provisions about financing
terms, the buyer is obligated to pay the purchase price in cash.

The property description often causes difficulty.27 The writing must be
specific enough to identify the land with reasonable certainty, although a
formal legal description (see §23.04[A][2]) is not required. For example, a
street address or community nickname (e.g., “Johnson's swamp”) may
suffice, because in each instance the land can be readily identified.28 On the
other hand, if S owns 20 acres and contracts to sell “10 acres of my land,”
the description is too vague.29

Beyond this point, the law is rather unpredictable. Depending on the
surrounding circumstances, additional terms may be highly important to the
parties, and thus be deemed “essential” terms that must be in writing. This is
quite common in complex transactions involving commercial property, but
fairly rare in home sales. Minor terms such as the time for closing, the type
of deed to be used, or the identity of the escrow holder are seen as
nonessential; and if the parties have failed to agree, the court will fill in such
gaps with reasonable terms customarily used in similar transactions.

[b] Contained in Memorandum or Other Writing
The essential terms of the contract must be contained in a memorandum or

other writing. Where the parties execute a written sales contract—as is
customary—the contract itself serves as the required writing. A Statute of
Frauds issue usually arises where the parties have entered into an oral
agreement. Yet even an oral agreement will be enforceable if its essential
terms are set forth in an adequate memorandum or other writing. The
writing: (a) need not be intended by the parties as an agreement; (b) may be
prepared after the agreement; (c) may consist of more than one document;30

and (d) may be quite informal. Any document will suffice as long as it
contains the essential terms and is properly signed. Thus, for example, a
letter,31 check,32 informal note, escrow instruction, or even a civil pleading33

may serve as the required writing.
Is an electronic contract a “writing” for purposes of the Statute of Frauds?

Under the federal Electronic Signatures in Global and National Commerce
Act,34 a “signature, contract, or other record” relating to a transaction in
interstate or foreign commerce “may not be denied legal effect, validity, or
enforceability solely because it is in electronic form.”35 Because the vast



majority of real estate transactions affect interstate commerce, it appears that
an electronic contract—or an electronic signature—would meet the Statute
of Frauds.36

[c] Signed by Party against Whom Contract Is Enforced
The writing need not be signed by both buyer and seller. Rather, it must

only be signed by the person against whom the contract is being enforced;
this person is traditionally called the party “to be charged.”37 Suppose, for
example, that B and S enter into an oral land sale contract; B then quickly
writes down all the essential terms on the back of his business card and signs
his name. The oral contract is enforceable by S against B, because B signed
the writing. On the other hand, B cannot enforce the contract against S
because S did not sign. Alternatively, the writing may be signed by an agent
of the party to be charged. Statutes in many states mandate that the authority
of such an agent must itself be in writing and signed by the principal.38

A formal signature is not generally required. For example, in most
jurisdictions a party's initials or nickname will satisfy the requirement.

[4] Exceptions to Statute of Frauds

[a] Overview
Rigid application of the Statute of Frauds may produce harsh results.

Suppose S and B enter into an oral contract whereby B agrees to purchase S's
house Greenacre for $100,000 in three months. When B asks that the
contract be reduced to writing, S replies: “Don't worry about it! I'm a man of
my word.” In reliance on the deal, B immediately (a) pays a $20,000 down
payment to S, (b) hurriedly sells his current home Redacre for $10,000 less
than its fair market value, and (c) moves into Greenacre to fix up the
property. Over the ensuing weeks, B invests $50,000 to improve Greenacre.
With Greenacre in pristine condition, S now enters into a written contract to
sell the property to X for $200,000, its current market value. When B
protests, S replies: “Sure, we had a deal, but it was only oral! Sorry.”

Under the literal language of the Statute of Frauds, the B-S contract is
unenforceable. This result imposes an inequitable loss on B, the innocent
party. B will recover only his $20,000 down payment and $50,000 in out-of-
pocket expenses. In the same manner, this outcome confers an unfair
advantage on S, the breaching party. S will receive $200,000 from X, pay



$50,000 to B, and recover a net purchase price of $150,000 instead of the
$100,000 he originally agreed to accept from B.

Confronted with similar sad sagas, courts gradually created two equitable
exceptions to the Statute of Frauds which substantially soften its impact: part
performance and equitable estoppel. These exceptions apply where a buyer
or seller seeks specific performance of the sales contract, not in an action for
damages.

[b] Part Performance
Courts consider three potential actions of the buyer in determining

whether the part performance exception is satisfied: (1) taking possession of
the property; (2) paying all or part of the purchase price; and (3) making
improvements to the property.39 If all three actions are present—as in the S-
B hypothetical above—part performance is clearly established in virtually all
states. Courts generally find part performance where only two of the
specified actions occur, though they differ widely on which two are
necessary.40 One common formula requires that the buyer both (a) take
possession of the property and either (b) pay part or all of the purchase price
or (c) make improvements to the property. Conversely, some jurisdictions
demand payment plus either possession or improvements. If part
performance is established, either the buyer or the seller may seek specific
performance.

What explains the part performance exception? The “evidentiary theory”
views the buyer's actions as evidence of an oral contract to purchase the
property; after all, a reasonable person would not have performed such acts
unless such a contract existed. As Justice Cardozo summarized in a famous
phrase, the buyer's acts must be “unequivocally referable to a contract for the
sale of land.”41 Alternatively, the more modern “estoppel” or “reliance”
theory explains the part performance exception as necessary to avoid serious
or irreparable injury to a party who has substantially changed his position in
reasonable reliance on the oral contract.42 This rationale overlaps
substantially with the separate estoppel exception (see [c], infra), and some
courts seem to blend the two exceptions together.

[c] Equitable Estoppel
The modern status of the equitable estoppel exception is rather puzzling.

The few jurisdictions that refuse to recognize part performance have long



accepted estoppel as an exception to the Statute of Frauds. Estoppel is
applicable where (a) one party has been induced by the other to substantially
change position in justifiable reliance on an oral contract and (b) serious or
irreparable injury would result from refusing specific performance of the
contract.43

More recently—influenced by the Restatement (Second) of Contracts—a
growing number of courts have enforced oral agreements under an estoppel-
based standard, while claiming to apply the part performance exception. The
confusion stems from Restatement section 129, which blurs together the part
performance and estoppel exceptions. It permits the enforcement of a land
purchase agreement if “the party seeking enforcement, in reasonable reliance
on the contract and on the continuing assent of the party against whom
enforcement is sought, has so changed his position that injustice can be
avoided only by specific enforcement.”44 Comment d makes it clear that
possession, payment, and improvement—the traditional hallmarks of part
performance—are not required where the contract “is admitted or is clearly
proved.”45 Instead, any substantial act of reasonable reliance (e.g., selling
other property, rejecting other offers, or providing personal care services)
will justify enforcement of the contract.46

Hickey v. Green47 illustrates the doctrine. In reliance on an oral agreement
to purchase Green's lot as a future homesite, the Hickeys entered into a
binding contract to sell their existing home to a third party. After receiving a
better offer, Green breached. When the Hickeys sued for specific
performance, Green did not deny the oral contract; she simply asserted the
Statute of Frauds defense. Citing Restatement section 129, the court held that
the Hickeys had reasonably relied on the contract by agreeing to sell their
own home; thus, “principles of equitable estoppel” required enforcement of
the contract.48

[5] Policy Rationale for Statute of Frauds
At least in theory, the Statute of Frauds serves three related purposes in the

land sales context. These are sometimes described as the evidentiary,
cautionary and channeling functions.49 The Statute was originally enacted to
serve the evidentiary function, and this remains its primary mission.
Compliance with the Statute ensures clear evidence about the existence and
key terms of the contract, thus avoiding the pitfalls of perjury and faulty



memory; this minimizes the need for litigation and helps to ensure a correct
result if litigation does occur. Scholars suggest that the Statute also has a
cautionary function; it requires a formal ceremony—the signing of a written
document—which helps to caution the parties that they are entering into an
important relationship. Finally, the Statute provides a simple mechanism for
distinguishing between mere negotiations (oral) and an enforceable contract
(written), and thereby allows the parties to express their intent in a legally
effective manner; this is called the channeling function.

Critics suggest that judicial interpretation has so eroded the Statute of
Frauds that it no longer serves these functions in any meaningful way—if
indeed it ever did.50 After all, a few words, numbers, and initials scrawled on
a scrap of paper may constitute a sufficient memorandum of a real property
sales contract, even though such an informal event is unlikely to serve the
evidentiary, cautionary, or channeling functions very well. Moreover, the
judicially-created exceptions have carved out huge loopholes in the Statute,
significantly reducing its scope.



§20.05 A Typical Sales Contract
In most home sale transactions, the contract is a preprinted standard form.

Because sales transactions are primarily governed by state law, these form
contracts differ somewhat from state to state, and indeed, from region to
region. The typical form is prepared by the local board of realtors, and—
predictably—includes provisions that strongly protect the broker's right to a
commission.

The buyer and seller usually focus on the price and other economic terms
of the deal. The typical form contract contains appropriate blank spaces
where the broker can insert these terms, along with the names of the parties
and a description of the property. But the parties usually pay less attention to
the non-economic terms of the form contract. These terms are typically
buried in long paragraphs of small print, difficult to read and to understand,
which tends to discourage amendments or revisions.

These non-economic terms fall into four basic categories:
(1) title, financing, inspection, and other contingencies that must be

satisfied before the buyer is obligated to purchase (see §§20.06–
20.07);51

(2) provisions governing the mechanics of the closing (e.g., time and
place, type of deed, prorations of income and expenses, payment of
commission) (see §20.08);

(3) provisions dealing with breach of the contract (e.g., liquidated
damages clause, attorney's fees clause) (see §20.09); and

(4) miscellaneous “boilerplate” provisions (e.g., integration clause).



§20.06 Contract Provisions on Title

[A] Purchase of Title
Suppose B agrees to purchase Blackacre, a house situated on 20 forested

acres, from S. What is B buying? S and B would probably characterize the
transaction as the purchase of “land.” But in reality, B is buying title to the
land, not the land itself. There is an obvious risk that S's title to Blackacre
may be somehow defective. S might not own the estate (presumably fee
simple absolute) that she purports to be selling; she might own a lesser estate
(e.g., a life estate) or no estate at all. And even if S does own the correct
estate, it might be burdened with liens, easements, or other encumbrances
that affect the value or desirability of the land.

The prudent buyer will negotiate an express contract provision that
specifies the quality of title that the seller must deliver. If the sales contract is
silent on the issue, the law provides a “default standard”: an implied
covenant that the seller must deliver marketable title. Thus, if the buyer
discovers before the purchase is consummated that the seller cannot convey
the required title, he may rescind the contract or use other remedies. Yet
these express and implied title provisions in the contract expire when the
transaction closes, under the doctrine of merger.52 Accordingly, if the buyer
discovers title defects after the purchase is consummated, he must rely on
covenants of title in the deed or other sources of title assurance (see Chapter
26).

[B] Implied Covenant of Marketable Title

[1] General Rule
If the contract is silent about the quality of title that the seller must deliver,

the law fills in the gap by requiring marketable title; this standard is
sometimes also called merchantable title. The seller's obligation to provide
marketable title is viewed as both an implied condition and an implied
covenant. Thus, if the seller cannot deliver such title, the condition fails
(excusing the buyer from all duties under the contract) and the covenant is
breached (allowing the buyer to sue the seller for breach).



The marketable title doctrine is a compromise between two extreme
alternatives. If the buyer foolishly fails to demand an express title covenant,
the law might simply allow him to live with the bargain he struck: a contract
to purchase whatever title the seller has, if any. A seller with seriously
defective title could still enforce the contract. The law rejects this extreme
position in order to honor the buyer's good faith expectation that the seller
holds adequate title, and thereby protect the buyer from unfair surprise. Yet
the doctrine does not demand that the seller deliver perfect title. In the real
world, perfect title is extraordinarily rare. Virtually every title has at least a
few minor blemishes or warts—insignificant defects which are highly
unlikely to cause difficulty.

[2] What Is Marketable Title?
A precise definition of “marketable title” is surprisingly elusive. Different

courts use widely differing language in attempting to describe the doctrine.
Yet all definitions share the same basic idea: it is title “free from reasonable
doubt, but not from every doubt.”53 So what is title “free from reasonable
doubt”? Two clear rules govern the easy cases. First, title is unmarketable if
the seller does not own the estate he or she purports to be selling (see [3],
infra). Second, title is generally unmarketable if it is subject to any lien,
easement, or other encumbrance (see [4], infra).

Beyond this point, what is the acceptable degree of “doubt” in marginal
cases? In trying to distinguish between trivial doubt and significant doubt,
judicial definitions usually focus on the quality of title that a reasonable
buyer would accept. Thus, one court explained that marketable title was
“title that a prudent person with full knowledge of all the facts and legal
consequences would be willing to accept,”54 while another described it as “a
title not subject to such reasonable doubt as would create a just apprehension
of its validity in the mind of a reasonable, prudent and intelligent person, one
which such persons, guided by competent legal advice, would be willing to
take and for which they would pay fair value.”55 A second theme in most
definitions concerns the risk of future litigation. If “it is reasonably probable
that the purchaser would be exposed to litigation not of a frivolous nature
concerning the title,”56 then title is unmarketable. In practice, these vague,
fact-specific definitions provide little guidance to parties, attorneys, and
courts.



[3] Seller Lacks Title
Title is unmarketable if the seller clearly does not own the estate he or she

purports to be selling. Consider again S's proposed sale of fee simple
absolute in Blackacre to B (see [A], supra). At the close of escrow, title is
unmarketable if—for example—(a) S merely owns a life estate in Blackacre
or (b) S owns fee simple absolute only in part of Blackacre.57

However, most cases are not so simple. More typically, the seller appears
to hold valid title, but there is a small chance that that title may be defective.
For example, suppose that S claims title to Blackacre based on adverse
possession, but has not obtained a judgment quieting title in her favor. A
number of states hold that title by adverse possession is marketable where
the seller proves there is no real possibility that the record owner will ever
succeed in regaining title.58 The problem with this approach is that the
decision does not bind a key non-party: the record owner. The buyer always
confronts the risk that he might lose if the record owner eventually sues to
quiet title. For this reason, a few jurisdictions hold that title derived from
adverse possession is not marketable until it is confirmed by a successful
quiet title action.

As its name suggests, the doctrine of marketable title concerns only the
quality of the seller's title to land, not the physical condition or value of the
land. For example, if the buyer discovers that the land is located in an
earthquake zone, subject to flooding, covered with hazardous wastes,59 or
dangerously close to a nuclear reactor, title is still marketable. “One can hold
perfect title to land that is valueless; one can have marketable title to land
while the land itself is unmarketable.”60

[4] Seller's Title Is Subject to Encumbrance

[a] Generally
As a general rule, title is unmarketable if the seller's title is subject to any

encumbrance. An encumbrance is a right or interest in land—other than a
present freehold estate or future interest therein—that reduces the value or
restricts the use of the land. Mortgages, easements,61 covenants, leases, tax
liens,62 encroachments,63 options, judgment liens, mechanic's liens, and
water rights are all examples of encumbrances. Suppose now that S holds fee
simple absolute in Blackacre (see [A], supra), but her title is burdened by an



easement that allows G to cross Blackacre; S's title is unmarketable. Or
suppose S's title is subject to a set of recorded covenants in favor of H; again,
S presumably holds unmarketable title. What if Blackacre lacks access to a
public road? Many courts would find S's title to be unmarketable, reasoning
that litigation may be required to obtain an easement.

On the other hand, an insignificant blemish does not render title
unmarketable. For example, suppose 25 years ago, S leased Blackacre to J
for a 15 year term; a “memorandum of lease”—which merely recites the
existence of the lease—was later recorded. Even though the lease lapsed 10
years ago, the memorandum of lease still appears in the public records. But
because the S-J lease has no effect today, the memorandum of lease is a legal
nullity and title is marketable.64

[b] Effect of Land Use Regulations
All jurisdictions agree that the mere existence of zoning, building, and

other land use regulations does not make title unmarketable.65 Why not? A
cluster of reasons supports this rule. Most importantly, the law is not an
encumbrance under the standard definition of the term. In addition, the
normal buyer intends to use the land as it has been used in the past; if B
purchases Blackacre, he presumably intends to use it as a residence, just as S
did. If Blackacre is currently zoned for residential use, the existence of the
zoning ordinance has little or no impact on a buyer like B. Moreover, a buyer
should reasonably expect the land to be subject to land use regulations,
because they affect virtually all parcels to some degree. Hence, the buyer
who intends to devote the land to a new use will investigate the governing
law in advance, without any need for the special protection afforded by the
marketable title doctrine. The risk of title uncertainty or future litigation is
remote.

Most courts hold that the violation of a zoning ordinance does render title
unmarketable.66 Suppose, for example, that the Blackacre house is set only
20 feet back from the road, while the local ordinance requires a setback of 25
feet. S's title to Blackacre is unmarketable under these conditions. If B
purchased the land, he would be subject to the risk of civil or criminal
litigation; the local zoning authority might compel him to move the house or
to pay a fine. Although a buyer should expect the existence of zoning
ordinances, he or she would not reasonably expect that the property currently



violates the law. The violation of a law is not an “encumbrance” in the
traditional sense of the term, but courts have extended the scope of the
marketable title doctrine to protect the unwary buyer.

However, the majority view is that the violation of a building code does
not make title unmarketable.67 The rationale for this rule is not well defined.
Logically, if the construction of the Blackacre house violated the building
code (e.g., by lack of adequate fire walls), buyer B would be subject to the
risk of enforcement litigation after purchase, just as if the house's location
violated the zoning ordinance. What accounts for the rule? Part of the answer
lies in the common law's reluctance to hold the seller liable for defects in the
physical condition of the property. Under the doctrine of caveat emptor (see
§21.01), a seller had no duty to inform the prospective buyer about defects in
the premises. If a building code violation rendered title unmarketable, this
would mean that the seller effectively warranted the condition of the
property, thus undercutting the caveat emptor doctrine. In addition, building
code defects are generally more difficult to discover than zoning violations.
Owner S might easily learn about the zoning violation by measuring the
distance between her house and the street; but she is unlikely to cut inside the
house walls to evaluate their fire resistance.

[c] Effect of Visible Encumbrances
Suppose that a paved lane crosses through the middle of Blackacre,

connecting the public road to property owned by E; B observes E driving his
car along the lane before agreeing to purchase Blackacre. Can B now rescind
the contract on the basis that E holds an easement that renders title
unmarketable? Many courts hold that visible easements for roads, power
lines, sewer pipes, or other utilities do not affect marketability. If a buyer
knows or reasonably should have known that an easement exists, and enters
into a purchase contract that fails to mention the easement, he or she
presumably agreed to accept title subject to the easement.

[C] Express Title Covenant
The prudent buyer will negotiate an express contract provision concerning

title.68 Most commonly, contracts specify that the seller will deliver
marketable title (see [B], supra); vague phrases such as “good title” or “clear
title” are usually construed to mean marketable title as well. Another



approach is to require insurable title;69 this standard is met if a title company
is willing to issue a policy insuring the buyer's title. This approach may not
offer enough protection to the buyer because (a) all title policies contain
extensive exceptions and (b) a title company may be willing to take the
business risk of insuring a title that a reasonable buyer would not accept. Or
the contract could require record title; this merely requires proof that the
recorded chain of title shows the seller as holding title to the property, and
does not guard against off-record defects (e.g., adverse possession) or
encumbrances on title. Finally, the contract might simply contain a buyer
approval clause (e.g., “title must be satisfactory to the buyer”); after
reviewing the status of title shown by a title opinion or preliminary title
report, the buyer must act reasonably in approving or disapproving title. Of
course, two or more of these standards could be combined; for example, a
contract could require “marketable and insurable title.”70

Suppose S knows that her title to Blackacre is encumbered by (a) an
easement for a future road held by City and (b) a short-term lease held by L.
How can S possibly agree to deliver marketable title, or insurable title, or
any other particular quality of title? The answer is that S and B can exclude
certain known defects from the scope of the title clause. For example, the S-
B contract could obligate S to deliver “marketable title except for (a) a road
easement held by City and (b) a lease held by L.”

What if the S-B contract requires S to deliver “marketable title except for
easements and restrictive covenants of record”? Title clauses like this one
which waive broad categories of potential defects may be a recipe for
disaster: the buyer has agreed to take title even if major problems are later
discovered. For example, under this language B is obligated to perform the
contract even if investigation reveals that (a) the state holds a recorded
easement to build a ten-lane freeway through Blackacre or (b) a recorded
covenant requires that all of Blackacre (other than the house site) be devoted
“only to forest use in perpetuity.”71 However, suppose instead that B learns
that Blackacre is burdened by a recorded covenant that mandates that any
house on the property be two stories in height; if the existing Blackacre
house is only one story high, and thus violates the covenant, S's title is
unmarketable.72 B consented to the existence of recorded covenants, not to
their violation.



[D] Breach of Title Covenant
The seller is obligated to deliver marketable title (or such other title as is

specified in the contract) at the time of closing.73 The buyer who learns of
title defects before the closing must notify the seller and allow a reasonable
opportunity for the seller to cure the defects.74 For example, if the seller's
title is encumbered by a mortgage, the seller can eliminate this defect simply
by repaying the underlying debt and obtaining a release from the mortgagee.
It is fairly common for mortgages and other liens to be paid at the closing.

If the seller fails to deliver the required title at closing, (a) the buyer is
excused from performing the contract and (b) the seller is liable for breach of
contract. The buyer now enjoys a choice of remedies. She may seek specific
performance of the contract with an abatement; she may rescind the contact,
recover the down payment, and obtain other restitution; or she may sue the
seller for damages75 (see §20.09).



§20.07 Contract Provisions on Financing

[A] Negotiating the Condition
The buyer is rarely willing or able to pay the entire purchase price in cash.

Accordingly, he will try to ensure that the contract protects his ability to
obtain adequate financing. Suppose B wishes to purchase S's property
Redacre for $200,000, but has only $20,000 in cash. B and S might negotiate
a contract that provides: (a) B will pay S a $20,000 cash down payment; and
(b) B will give S a promissory note for the $180,000 balance, secured by a
first-priority mortgage on Redacre.

Alternatively, B might choose to obtain the balance of the purchase price
through a loan from a bank, savings and loan association, or other
institutional lender. B will wish to insert a financing condition into the B-S
contract, to ensure that he is not obligated to purchase if he cannot obtain a
suitable loan. A sample clause might provide: “This contract is contingent on
B obtaining a commitment from a bank or other institutional lender within 30
days for a new first-priority loan in the amount of $180,000, payable
monthly at approximately $1,321 at a fixed interest rate not to exceed 5%, all
due 30 years after origination.” If B cannot obtain such a loan, he is excused
from performing the contract.76

[B] Vague and Indefinite Language
Financing conditions are a fertile source of litigation. One frequent issue is

whether the language of the financing condition is so vague and indefinite
that the entire contract is unenforceable. Suppose, for example, that the entire
financing clause in the B-S contract reads: “Subject to B obtaining the proper
amount of financing.”77 What loan amount, interest rate, or payment
schedule is appropriate? Where the parties adopt a vague clause, they have
effectively failed to reach agreement on material terms of the contract.
Modern courts are increasingly willing to fill in the gaps with “reasonable”
terms—if possible—based on the circumstances of the transaction, local
custom, or the expectations of the parties.78 If this cannot be done, however,
the contract is deemed illusory, and hence unenforceable.79



[C] Sufficiency of Buyer's Effort to Obtain Loan
Another common issue is whether the buyer made a sufficient effort to

obtain the contemplated loan. This scenario might arise when the buyer—
unable to obtain a loan—sues the seller to recover the deposit. The seller
then defends the action by claiming that the buyer's activities were
insufficient. Courts generally hold that a buyer must make a reasonable effort
to satisfy the financing condition.80 The precise phrasing of this implied
covenant differs from state to state; “good faith” or “reasonable diligence”
express the same theme.81 The buyer's failure to make the required effort is
treated as a breach of contract. Lurking beneath the surface here is judicial
concern that the buyer—having changed her mind about purchasing the
property—is trying to invalidate the contract. If the law imposed no duty, a
buyer could always escape the contract by the simple expedient of failing to
seek a loan.82

The adequacy of the buyer's effort to obtain financing is a question of fact.
In one illustrative decision, the buyer applied only to one lender, and then
canceled her application a few days later; when she sued the seller to retrieve
her deposit, the court found this minimal effort to be insufficient.83 Decisions
vary widely on whether an application to only one lender is sufficient. On the
other hand, the buyer who diligently but unsuccessfully applies to two or
more lenders has probably met this burden.84



§20.08 Closing the Transaction

[A] Tender of Performance
Suppose S and B enter into a valid contract whereby B agrees to purchase

S's property, with the closing set for July 1. S appears at the closing on July
1, but B fails to show up.85 What are S's rights? In general, the seller's
obligation to deliver the deed and the buyer's obligation to pay the purchase
price are concurrent conditions. This means that the performance of each
party is a condition to the performance of the other party. Until S performs—
or tenders performance—B is not obligated to perform and thus has not yet
breached the contract.86 Of course, S could put B in breach by actually
delivering the deed to B, but this approach carries unacceptable risk. Instead,
S need only “tender” (or offer) performance. If S is (a) able to deliver title as
required by the contract and (b) clearly offers to deliver such title, this
constitutes a “tender.”87

[B] Time for Performance
Suppose that when B fails to appear at the July 1 closing, S immediately

sends B a hand-delivered letter tendering performance. The rights of the
parties now turn on whether “time is of the essence” under the contract. Time
may be deemed of the essence either because the contract includes an
express provision (e.g., “Time is of the essence in this Agreement.”) or
because the circumstances of the transaction demonstrate that the parties so
intended. If time is of the essence, the parties must perform at the time
specified in the agreement.88 Here, B is now in breach and cannot enforce
the contract against S; S has a variety of remedies against B (see §20.09).

Conversely, if time is not of the essence, a party can still obtain specific
performance of the contract if he performs or tenders performance within a
reasonable time.89 For example, if B performs on July 2, the next day, he can
presumably still secure specific performance; however, B is liable to S for
any actual damages caused by the delay (e.g, loss of interest on the sales
price).



§20.09 Remedies for Breach of Contract

[A] Specific Performance

[1] General Requirements
A specific performance decree mandates that the breaching party perform

the sales contract. For example, if the seller unjustifiably refuses to perform,
the court will order the seller to convey title to the buyer, contingent upon
the seller's receipt of the sales price. Specific performance is usually the best
remedy for breach of a land sale contract, because it gives the non-breaching
party exactly what she bargained for.90

Because specific performance is an equitable remedy, it is not always
available. One limitation is that specific performance will be awarded only if
the usual remedy of money damages is inadequate; as discussed below, this
standard is always met when the buyer of real property seeks specific
performance, and usually met when the seller seeks such relief. In addition,
the court has broad equitable discretion in deciding whether to grant specific
performance; for example, if this remedy would cause unusual hardship to
the breaching party, the court may refuse to compel performance and only
award damages. Finally, laches,91 unclean hands, and the other usual
equitable defenses may preclude the remedy.

When a title defect prevents the seller from conveying title as required, the
buyer may compel specific performance of the contract with an abatement—
that is, a reduction—of the purchase price. This tool is particularly useful
when the title problem can be easily quantified. For example, if the seller
contracts to sell ten acres, but can only deliver title to nine acres, the buyer
can presumably obtain specific performance of the nine acres in exchange
for only 90% of the contract price. Similarly, in one case the seller
contracted to convey full title to a condominium unit, but was unable to do
so because he only owned a one-half interest as a cotenant with his estranged
wife, who refused to convey her interest; the court ordered the seller to
convey his half interest, and abated half of the purchase price.92

[2] Inadequacy of Money Damages



Why are money damages an inadequate remedy for breach of a real
property sales contract? When the buyer seeks specific performance, the
conventional answer to this question is straightforward. Early English courts
adopted the view that each parcel of land is “unique” as a matter of law.
Under this approach, the location, size, amenities, appearance, condition, and
other qualities of a particular parcel at issue cannot possibly be duplicated. If
the buyer was awarded money damages, he could never purchase an identical
replacement parcel. Hence, the rule arose that damages could never be
adequate to compensate for the seller's refusal to convey title.

The logic of this blanket rule is questionable today. While each rural
parcel in medieval England may indeed have been unique, the same cannot
realistically be said for many modern parcels. For example, unit 10C—on the
tenth floor of a hypothetical condominium development—may be identical
to adjacent unit 10D for all practical purposes. However, courts still
uniformly follow the traditional rule, without examining whether the
particular property is in fact unique.93 Thus, for example, a buyer can compel
specific performance of a contract to purchase unit 10C, even though unit
10D is available for purchase at the same price.

As a general rule, damages are also deemed an inadequate remedy when
the seller seeks specific performance. But why? The answer to this question
is somewhat elusive. Suppose the fair market value of S's property
Brownacre is $90,000; S enters into a contract to sell Brownacre to B for
$100,000, and B breaches. If S obtains specific performance, he recovers the
$100,000 sales price from B. If S is limited to damages, he still obtains
$100,000 in value: (a) $10,000 in damages from B (the difference between
contract price and fair market value) and (b) title to Brownacre, worth
$90,000. So why is the damages remedy inadequate for a seller like S? The
leading justification is that the seller may encounter problems in proving
damages with reasonable certainty, because the fair market value of land is
difficult to determine. Alternatively, the seller may have trouble reselling the
land quickly, and thus lose the opportunity to invest the sale proceeds
productively.

Both rationales collapse under scrutiny. Courts routinely use expert
appraisal testimony to value real property for a variety of purposes (e.g.,
eminent domain actions), and most parcels can be resold within a short time.
As evidenced by the New Jersey decision of Centex Homes Corp. v. Boag,94



there is a slight modern trend toward abandoning the automatic rule that
damages are an inadequate remedy for the seller. On the facts of Centex
Homes, the court found that the damages sustained by the seller—a
condominium developer—could be easily measured and thus the damages
remedy was adequate.

[B] Damages

[1] Loss of Bargain Damages
The basic measure of damages for breach of a real property sales contract

is the difference between the contract price and the fair market value of the
property at the time of the breach.95 For example, suppose B enters into a
contract to purchase Blueacre from S for $500,000, and then breaches four
months later when the value of the property has fallen to $480,000. Under
the general rule, B is liable to S for $20,000 in damages. Conversely, if the
market value of Blueacre is $500,000 on the date of B's breach, S is not
entitled to any damages under this standard.96

About half the states recognize an exception to this standard where the
buyer sues the seller for breach. In these jurisdictions, under the so-called
“English rule,” the seller is not liable for loss of bargain damages if the
breach was caused by good faith inability to convey marketable title; rather,
the buyer only recovers any payments made to the seller, plus incidental
damages.97 Assume, for example, that O conveys Greenacre to B, who fails
to record his deed or take possession; O then purports to convey Greenacre
as a gift to C. C, unaware of the O-B deed, contracts to sell Greenacre to D in
good faith. B now records. As between B and C, B owns Greenacre because
his interest was acquired first in time, while C, as a donee, cannot qualify for
protection as a bona fide purchaser (see Chapter 24). Under the good faith
limitation rule, C is not liable to D for loss of bargain damages. The seller
who knows or reasonably should know about the title defect at the time he
enters into the contract is deemed to act in bad faith and receives no
protection under this rule. Similarly, if the seller breaches for reasons other
than inability to deliver good title, good faith is irrelevant; the buyer may
recover normal benefit of the bargain damages.98

The original rationale for the good faith limitation—the difficulty in
ascertaining land title in eighteenth-century England—no longer exists. The



comprehensive recording system in the United States makes it relatively easy
for a landowner to confirm the validity of his or her title before entering into
a sales contract, at least in most instances.99 As a result, modern decisions
reveal a growing trend toward the so-called “American rule,” which allows
the buyer to recover full loss of bargain damages regardless of the seller's
good faith.100

[2] Incidental and Consequential Damages
Particularly when full loss of bargain damages are not available, the non-

breaching party may receive incidental damages—compensation for the out-
of-pocket expenses incurred in reliance on the contract. For example, the
buyer can recover the costs of property inspections, escrow fees, title
examination expenses, and attorney's fees.

Where the breach causes a special, foreseeable loss to the non-breaching
party, consequential damages may also be available. The issue arises most
frequently when the non-breaching buyer seeks to recover profits that would
have been made from the property if the seller had fully performed, e.g.,
from continued operation of an existing business. Lost profits are awarded
only if they can be proven with reasonable certainty. And most courts refuse
to award them at all if the buyer obtains full loss of bargain damages.

[3] Liquidated Damages
The parties may supersede the usual rules governing damages by including

a liquidated damages clause in the sales contract. As its name suggests, a
liquidated damages clause specifies or “liquidates” the amount of damages
due if the contract is breached. Liquidated damage clauses offer the benefit
of certainty, because each party knows its maximum exposure for breach and
can plan accordingly; they also serve to minimize litigation by eliminating
the need for proof of damages.

The liquidated damages clause is most commonly used to deal with the
buyer's breach of a home sale contract.101 Suppose S and B enter into a
contract by which B agrees to purchase S's house Whiteacre for $200,000; B
immediately pays the $10,000 deposit required under the contract, and agrees
to pay the balance at the closing. The contract provides: “If the Buyer fails to
perform his obligations hereunder, the Seller shall retain the Buyer's deposit
as liquidated damages.” If B breaches, can S rely on this clause to keep the



$10,000 deposit?
Under the majority approach, a liquidated damages clause is valid if (a)

future damages are difficult or impossible to determine in advance and (b) at
the time the contract was signed, the specified amount of liquidated damages
was a reasonable estimate of the future damages. The tension between these
two criteria is obvious. If future damages are “impossible” to determine
when the contract is signed, how can the estimate be “reasonable”? As a
practical matter, courts largely seem to ignore the first element, and focus
heavily on the second element—the reasonableness of the estimate.102 Even
here, the modern trend is to consider the reasonableness of the estimate in
comparison to the actual damages incurred.103 For example, suppose that S
immediately resells Whiteacre to X for $250,000; on these facts, S has
suffered no loss from B's breach, but rather has made a $50,000 profit. Can S
still keep B's $10,000 deposit? Even if $10,000 was a reasonable estimate
when the contract was signed, some courts will refuse to enforce the
liquidated damages clause here because it has no relationship to the seller's
actual damages and thus constitutes a penalty.104

[4] Role of Buyer's Deposit
Suppose B contracts to purchase Greenacre from S for $400,000 and, as

part of the transaction, gives S a good faith deposit of $20,000; the contract
does not contain a liquidated damages clause. Two days later, B repudiates
the contract and demands that S return the deposit. Assuming that the fair
market value of Greenacre at the time of breach is $395,000, what should S
now do? Under these circumstances, the traditional rule is that the breaching
buyer is not entitled to the return of his deposit, so S can retain the entire
$20,000—which is more than his actual damages of $5,000. However, a
number of modern courts—applying standard contract law principles—
would allow B to recover $15,000 in this situation. As the New Jersey
Supreme Court noted in Kutzin v. Pirnie,105 “[w]henever the breaching buyer
proves that the deposit exceeds the seller's actual damages suffered as a
result of the breach, the buyer may recover the difference.”

[C] Rescission and Restitution
Alternatively, the non-breaching party may rescind the contract and obtain

restitution. Rescission cancels the contact, so that it has no further legal force



or effect; the non-breaching party is excused from further performance. The
law now restores the parties to the positions they held before the contract
was created—just as if no contract had ever been formed—by requiring each
to return the performance of the other; this process is called restitution.
Suppose K agrees to purchase L's property Brownacre for $300,000, and
gives L a $15,000 down payment; L allows K to take possession of
Brownacre before the closing. Two months later, L breaches and K rescinds
the contract. Under the restitution remedy, L must return the $15,000 deposit
to K and K must pay L the fair rental value of Brownacre for two months.
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§21.01 “Let the Buyer Beware”?
Suppose B contracts to purchase a home from S for $200,000. S is aware

that the home is perched over a huge underground cavern, but withholds this
information from B. The day after escrow closes, the earth gives way and the
home tumbles into the cavern, a total loss. What are B's rights?

The common law afforded the buyer of real property virtually no remedy
for defective conditions, whether discovered before or after the close of
escrow. The law presumed that a buyer could conduct a pre-purchase
investigation and protect his rights by negotiating an express warranty or
other contract terms. Caveat emptor—in Latin, “let the buyer beware”—
summarized the law's approach. Under this approach, B has no remedy
against S. Although the conduct of S may be morally or ethically
reprehensible, S had no legal duty to inform B about the probable collapse of
the house.

Over the last 60 years, the law has moved steadily away from caveat
emptor, driven by the same consumer-oriented currents that brought
revolutionary change to the traditional rules governing landlord-tenant law
and product liability. There is a clear national trend toward holding sellers,
brokers, and in some instances builders responsible to buyers for significant
defects in homes and other residential property. Similarly, a growing
minority of jurisdictions require that the seller bear the loss caused by fire,
flood or other injury to the property that occurs after execution of the
contract but before close of escrow.



§21.02 Seller's Duty to Disclose Defects

[A] Common Law Approach
Under caveat emptor, the seller of real property had no duty to disclose

latent defects to the buyer absent unusual circumstances (e.g., a fiduciary
relationship between seller and buyer). Like S in the cavern hypothetical, the
common law seller was permitted to remain silent, even if aware of facts that
would be crucial to any reasonable buyer. Some states still cling to this view.
In the common law tradition, these states distinguish sharply between
inaction (“nonfeasance”) and wrongful action (“misfeasance”). Thus, the
seller can remain silent, but cannot mislead the buyer by words or conduct.

The seller cannot intentionally misrepresent facts about the property to
induce the buyer to buy; this is fraud. A fraudulent misrepresentation is:

(1) a false statement of material fact made by the seller to the buyer,
(2) known to the seller to be false,
(3) made with the intent to induce the buyer to purchase,
(4) which the buyer justifiably relies on in deciding to purchase,
(5) to the buyer's detriment or loss.

Suppose that before the cavern house purchase, S had said to B: “Don't ever
worry about this house! It's built on solid rock.” This statement would
probably meet the elements of misrepresentation, allowing B to either
rescind the purchase contract or recover damages from S. The line between
statements of fact and expressions of opinion or standard sales “puffery” is
often hard to draw. What if S had merely said “This is a great house” or
“You're getting a very good deal!”?1

Suppose instead that before B inspects the home, S fills in a few
foundation cracks caused by the cavern and covers these patched areas with
fresh paint. S says nothing at all to B about the house. Does B have any
recourse against S when the house collapses? The common law imposed
liability for fraudulent concealment or suppression of facts. S's act of
concealing the cracks would be seen as the equivalent of an affirmative
misrepresentation.



[B] Modern Trend Toward Requiring Disclosure

[1] General Principles
Today most states require the seller of residential property to disclose

known latent defects to the buyer under certain conditions.2 If the seller
breaches this duty, the buyer can either rescind the contract or recover
compensatory damages.

There is broad agreement on the basic disclosure standard, although states
vary somewhat on detail. In general, a seller of residential property who
knows of a hidden or “latent” defect in the property that substantially affects
the value or desirability of the property must disclose it to the buyer.3 In
California, for example, a seller who “knows of facts materially affecting the
value or desirability of the property which are known or accessible only to
him and also knows that such facts are not known to, or within the reach of
the diligent attention and observation of the buyer” has a duty to disclose
them to the buyer.4 In addition to this emerging common law duty, statutes in
most states require the seller of residential property to provide the buyer with
a written disclosure form listing certain types of defects.5 However, most
jurisdictions still follow the rule of caveat emptor for commercial property
transactions.6

Johnson v. Davis7 illustrates the national trend. The Johnsons, aware that
the roof on their Florida home leaked badly, agreed to sell it to the Davises
without disclosing the problem. Shortly after the Davises paid the $31,000
deposit required by the contract, they inspected the home again, only to find
rain water “gushing” in through the ceiling and around the windows. When
the Davises sued the Johnsons to recover their deposit, the Johnsons asserted
the traditional Florida rule of caveat emptor. The Florida Supreme Court—
observing that cases following caveat emptor were “not in tune with the
times and do not conform with current notions of justice, equity and fair
dealing”8—jettisoned the old rule. Following the California formulation of
the disclosure duty, it held that the Johnsons were obligated to disclose the
leaky roof to the Davises before the contract was signed. Thus, the Davises
were entitled to rescind the contract and recover their deposit.

[2] Why Require Disclosure?
Most of the landmark decisions abandoning caveat emptor—like Johnson



v. Davis—are remarkably laconic about the underlying policy rationale.
Exactly what are “current notions of justice, equity and fair dealing”? The
policy debate surrounding the issue is more complex than the phrase
suggests.

Consider an analogy. F, a widget manufacturer, sells 100,000 widgets to G
at a price of $50.00 each. Before entering into the contract, F is fully aware
that the market price of widgets is about to fall sharply (because F is about to
open a new widget factory that will glut the market) but fails to inform G.
We might say that F made a “good business deal,” while G made a mistake.
This is a pattern in many business transactions. One side, armed with
superior information, is able to strike a superior bargain. Should the law
intervene to require business entities like F to disclose advantageous
bargaining information before a contract is reached?

If not, libertarian theorists would argue, why should real property
transactions be treated differently? The buyer may demand the opportunity to
inspect the land, using whatever experts he thinks appropriate, and may
protect against uncertainty by insisting that the seller provide an express
warranty as to the condition of the property. Because of the number of
properties available, the seller is unlikely to own enough properties so as to
exercise market control. The buyer and seller are free to negotiate an arms-
length sales contract. Moreover, if the law requires seller disclosure, would it
logically impose a parallel disclosure duty on buyers? For example, if the
geologist buyer knows the property is situated over an oil deposit, must he
disclose this information to the seller before entering into the contract?

So why require disclosure? A variety of policy strands underlie the
emerging majority rule. Law and economics scholars focus on the parties'
comparative access to information concerning the defect. The seller already
knows about the defect. Yet unless the law mandates seller disclosure, the
prudent buyer will be forced either to (1) pay for an expert inspection, or (2)
negotiate for the seller to provide an express warranty on the home's
condition,9 both of which impose unnecessary transaction costs on the buyer.
As Judge Posner observes, the disclosure duty saves “the expense of the self-
protective measures that buyers would have to take if there were no legal
remedies.”10 Moreover, in some instances, (1) the buyer reasonably believes
that the seller will disclose known defects (presumably equating
nondisclosure with the moral equivalent of lying), or (2) the defect is so



well-concealed that it cannot be discovered through inspection.
The unique nature of the family home—as opposed to other types of

property—is also relevant in the policy calculus. A home is the biggest
investment that most families will ever make. Moreover, perhaps reflecting
the personhood perspective to some degree, the law has increasingly
recognized the social value of affording enhanced protection for the family
home.11

[3] What Must Be Disclosed?

[a] Material Defects Generally
The principal challenge in applying the standard is determining whether a

particular defect is significant enough to require disclosure. The line is easy
enough to draw in the abstract: the seller need disclose only significant or
material defects, not those that are minor or trivial. Most states use an
objective standard to assess materiality; some require disclosure if a
reasonable person would consider the defect an important factor in the
decision to purchase, and others mandate disclosure if the defect has a
significant effect on the property's market value. A few jurisdictions appear
to utilize a subjective standard, requiring disclosure if the defect would be
material to the particular buyer. In practice, these standards are often difficult
to apply, especially in marginal cases.

[b] Physical or Legal Defects
The paradigm nondisclosure case involves a latent physical defect in the

house or lot, such as a leaky roof, crumbling foundation, termite-damaged
structure, or sliding hillside lot.12 Physical defects of this magnitude are
universally seen as material. A number of states also compel disclosure of
zoning violations, building code violations, and other legal conditions
affecting the use or enjoyment of the property.

[c] Off-Site Conditions
Off-site conditions that may affect the property pose a particular problem.

For example, if the property adjoins a toxic waste dump, presumably the
potential for future injury is sufficiently real to require disclosure; but what if
the dump is five blocks away or two miles away?13 Similar dilemmas are
posed if the house is, for example, near an airport, in an earthquake zone,



near a local “crack house,” in a high-crime area, near a nuclear power plant,
or across the street from noisy neighbors.14 These are difficult, fact-intensive
cases, which usually hinge on factors such as the proximity of the condition,
the magnitude of the risk it presents, and the gravity of the threatened harm.

[d] “Psychologically Impacted” Property

[i] The Issue
Suppose a former resident contracted AIDS or a mass murder occurred in

the home.15 Must a seller disclose such “intangible” or psychological factors,
which might stigmatize a particular house?16

[ii] Stambovsky v. Ackley
The leading case on point is Stambovsky v. Ackley,17 where the buyer

sought to rescind the contract for the purchase of a New York house due to
the seller's failure to disclose that the house had a reputation for being
haunted by ghosts. The plaintiff-buyer alleged that the seller had created the
reputation by publicizing her sightings of “spectral apparitions” to Reader's
Digest and local newspapers, and that this stigma greatly reduced the market
value of the property. Because New York still followed caveat emptor,
however, the trial court dismissed the complaint. In an amusing, tongue-in-
cheek decision, the New York appellate court reversed, holding that on these
facts the seller was obligated to disclose.

The Stambovsky court's rationale is somewhat strained. At least
superficially, it reached its result by distinguishing prior New York caveat
emptor cases on the basis that the buyers' prudent inspection might have
revealed the defects, whereas in Stambovsky “the most meticulous inspection
and search would not reveal the presence of poltergeists at the premises or
unearth the property's ghoulish reputation in the community.”18 Yet this is an
obvious overstatement. Although the court humorously muddled the issue,
plaintiff was seeking to rescind based on the house's reputation for being
haunted, not because the house was actually haunted. This “ghoulish
reputation” was in fact easily discoverable by the simple expedient of asking
any neighbor about the house in general terms, e.g. “Is there anything special
I should know about that house?” More fundamentally, the result in
Stambovsky stems from the same policy factors that have fueled the national
movement away from caveat emptor. The court refers to these policies only



obliquely, noting that “fairness and common sense” compel an exception to
caveat emptor.

[iii] Reflections on Stambovsky v. Ackley
At bottom, Stambovsky is a transitional case, a stepping stone for future

New York courts between caveat emptor and the modern disclosure
standard. Consider the new test that the case offers: “Where a condition
which has been created by the seller materially impairs the value of the
contract and is peculiarly within the knowledge of the seller or unlikely to be
discovered by a prudent purchaser exercising due care with respect to the
subject transaction,” the seller's nondisclosure allows the buyer to rescind.19

This is reasonably close to the national standard except for the odd
requirement (clearly linked to the facts of Stambovsky) that the seller must
have created the condition. After Stambovsky, how would a New York court
resolve the cavern hypothetical which began this section? Logically, the
court would hold that the cavern home seller had no duty to disclose, because
he did not create the cavern. Such an unusual distinction seems unlikely to
endure in the long run.

Decisions that allow rescission based on nondisclosure of an intangible
defect threaten one of the enduring policy themes underlying American
property law: protecting the stability of land title. As Stambovsky illustrates,
courts often attempt to mitigate the impact of rescission in such instances by
requiring proof that the stigmatizing defect in fact reduces the property's
market value. In a broad sense, a reduction in market value can reflect a
public consensus that the particular defect is material.

[iv] Statutory Restrictions on Duty to Disclose Intangible Defects
The judicial movement toward requiring disclosure of such intangible

defects has sparked restrictive legislation in many states. The typical statute
provides that matters such as the following need not be disclosed by the
seller: (1) a past occupant of the property was infected with HIV or
contracted AIDS; or (2) the property was the site of a homicide or suicide.20

[4] Waiver of Duty
Can the parties expressly agree to relieve the seller of the common law

disclosure obligation? A clear, specific waiver will be enforced in most
jurisdictions. The law is less clear on the effect of the simple “as is” clause,



yet some courts will find a waiver here as well.21 Consistent with libertarian
theory, an express waiver presumably indicates that the buyer has (1)
consciously considered the risk of unknown defects and (2) reduced the
purchase price to compensate for these unknown risks. Yet even such a
knowing waiver undercuts the utilitarian policies that support the disclosure
duty.

[C] Special Rules for Disclosure of Hazardous
Substance Contamination

Federal law mandates disclosure of hazardous substance contamination in
two special situations. A seller of residential property constructed before
1978 who is aware his property contains lead-based paint must so inform the
buyer and provide the buyer with a “lead hazard information pamphlet”
issued by the federal government.22

The Comprehensive Environmental Response, Compensation, and
Liability Act of 198023 (“CERCLA”) or “Superfund” law may have a similar
impact on the owner of property known to be contaminated with a hazardous
substance.24 An owner who innocently purchases contaminated property,
without actual knowledge of the contamination or any reason to know about
it after conducting a diligent, pre-purchase investigation, will qualify for the
“innocent purchaser” or “innocent landowner” defense if he later discovers
that the land is contaminated, and, accordingly, will not be held strictly liable
for cleanup costs.25 However, the innocent owner will lose the protection of
this defense if he sells the property without fully informing the buyer about
the known contamination.



§21.03 Broker's Duty to Disclose Defects
Under basic principles of agency law, the real estate broker representing

the buyer has long been required to disclose known defects or other material
facts. The buyer's broker, as an agent, owes a fiduciary duty to his principal,
the buyer, which includes the obligation of full disclosure. However, under
the caveat emptor regime, the seller's agent—like the seller—was not
obligated to disclose.

The trend toward mandating disclosure by the seller has produced a
similar (if slower) movement toward imposing the same disclosure duty on
the seller's agent. California has even gone so far as to require the seller's
agent to conduct a visual inspection of the property and to report to the buyer
any defects that are discovered.26 In effect, this provides the buyer with a
cause of action for negligent nondisclosure if the seller's agent breaches his
duty. The vast majority of states, however, still follow the traditional rule,
which imposes no such inspection duty.27



§21.04 Builder's Implied Warranty of Quality

[A] The Warranty in Context
At common law, the builder who constructed a new home and then sold it

to a buyer was shielded from liability by caveat emptor, even if the home
was negligently constructed. Only the rare buyer protected by an express
warranty in the sales contract had any legal recourse against the builder.

Over the last 30 years, however, a clear majority of states have repudiated
this rule.28 Most jurisdictions now hold that—as a matter of law—an implied
warranty accompanies the sale of a new home by a builder, developer, or
other “merchant” of housing.29 The warranty is typically termed the implied
warranty of quality, implied warranty of fitness, implied warranty of
suitability, or implied warranty of habitability. Yet, however denominated,
the basic protection afforded by the warranty is generally the same in each
state: the builder impliedly warrants that the house has been constructed in a
workmanlike manner and is fit for human habitation. In most states, the
implied warranty does not impose strict liability on the builder, and thus does
not guarantee that the home is free from all defects. Rather, it allows the
buyer to recover if the builder failed to exercise the standard of skill and care
customarily exercised by professional builders. Although some courts find
that even minor problems breach the implied warranty, a majority of courts
—aware that virtually every new house contains a few imperfections—
extend the warranty only to significant defects.30 Most courts also apply the
warranty only to latent or hidden defects, not to obvious defects that an
inspection would easily reveal.31

The rapid development of the implied warranty undoubtedly reflects the
growing view that a new home is merely a specialized type of product.32 Just
as the adoption of the Uniform Commercial Code abolished caveat emptor in
the sale of goods, courts increasingly see little reason to retain the rule in the
context of new homes.33 Even as expanded duties are imposed on the
manufacturer of goods, the same policies support finding an implied
warranty by the manufacturer of new housing:

(1) the buyer's prepurchase investigation is unlikely to reveal the defect



both because the buyer lacks sufficient expertise and because many
defects will not become apparent for years;

(2) the buyer reasonably expects that the builder will construct a suitable
home;

(3) the builder's expertise allows him to avoid defects through careful
construction; and

(4) the builder has the ability to spread any loss by increasing prices to the
public.

Moreover, two factors unique to the family home buttress the implied
warranty: (1) the home is the biggest investment that most families will make
and (2) from the personhood perspective, the family home merits special
protection. Because the purchase of commercial property does not trigger
these policy concerns in most instances, the implied warranty does not
extend to such transactions.34

Suppose B purchases a new home from builder S pursuant to a contract
that provides that “Purchaser hereby waives and disclaims all implied
warranties of any kind or nature whatsoever.” Two months after B takes title
to her new home, the roof collapses. Can B sue notwithstanding the
disclaimer? Scholars argue that the public policies that support the implied
warranty in the first instance should equally prevent its disclaimer.35 Yet
courts appear to enforce disclaimers that are clear and unambiguous, while
largely ignoring “boilerplate” disclaimer clauses.36

[B] Rights of Successor Owners
One major unsettled issue is whether the implied warranty extends to

successor owners. Suppose A purchases a new home from builder-developer
D in 2010, and A resells to B. If the home foundation later crumbles, can B
sue D based on the implied warranty?

The issue reveals widespread judicial disagreement about the theoretical
basis for the implied warranty. Some courts reason that it is founded on tort
concepts; others conclude that it is based on contract; and still others echo
Dean Prosser's view that it is “a freak hybrid born of the illicit intercourse of
tort and contract.”37 Courts that justify the implied warranty under contract
law often refuse to extend the warranty to a subsequent purchaser (like B)
who lacks privity of contract with the builder (here D).38



The modern trend, however, is to recognize that a subsequent purchaser
may sue the builder39 under the implied warranty,40 based on the same
public policies that apply to the initial purchaser. “[T]he contractor should
not be relieved of liability for unworkmanlike construction simply because of
the fortuity that the property on which he did the construction has changed
hands.”41 Further, barring the subsequent buyer's recovery might encourage
sham first sales to shield builders from liability. The main counterweight to
these policy arguments is the burden of perpetual liability. If the builder is
liable to subsequent purchasers, will he be liable forever? Courts usually deal
with this concern by holding that the builder is liable only for a “reasonable”
period.



§21.05 Risk of Loss before Conveyance

[A] Equitable Conversion
Suppose that on July 1, S and B enter into a contract for the sale and

purchase of Greenacre—a single-family home—with escrow to close on July
31. The contract is silent on risk of loss. On July 4, an errant firecracker set
off by an unknown person sparks a fire that destroys the Greenacre house. Is
B still obligated to purchase?

Perhaps incredibly, in most states the answer is “yes.” Under the common
law doctrine of equitable conversion, the buyer is deemed the equitable
owner of the land until close of escrow unless the contract specifies
otherwise.42 It is an ancient maxim that “equity regards as done that which
ought to be done.” Thus, English courts developed the rule that once a sales
contract was signed, the buyer was considered the owner in equity, while the
seller merely retained a right to receive the purchase price.43 The later injury
or destruction of the property by fire, flood, hurricane, earthquake or other
disaster after the contract date was irrelevant to the parties' obligations.
Courts have extended the doctrine to include post-contract zoning
amendments, eminent domain proceedings, and similar developments
affecting the legal status of the property.44

Modern scholars condemn equitable conversion.45 It is fundamentally
inconsistent with the expectations of the ordinary buyer and seller.
Moreover, because the seller usually retains possession until close of escrow,
he is better situated to protect the property. Law and economics scholars note
the “moral hazard” issue posed by the rule; already entitled to receive the
sales proceeds, the seller has little incentive to preserve the property from
injury. Finally, in most instances the seller still has casualty insurance on the
property until close of escrow, and thus may not need the protection that the
rule affords, while the buyer rarely insures before the closing.

Why is this seemingly inequitable doctrine still the majority rule? Two
factors obscure the need for reform. First, virtually all sales contracts contain
a “risk of loss” clause, which expressly assigns the risk of loss in the event
the property is damaged or destroyed before the close of escrow; an express



clause supersedes the equitable conversion doctrine, which is merely a
default rule.46 Such clauses typically provide that the risk of loss remains
with the seller until escrow closes. Thus, the use of equitable conversion as a
“gap-filling” rule is comparatively rare. Second, courts have often mitigated
the harshness of the rule in the standard situation where only the seller has
insured the property. In theory, equitable conversion would allow the seller
to receive both the purchase price and the insurance proceeds, a double
recovery. Most courts, however, will impose a constructive trust on the
policy proceeds, requiring the seller to apply them for the benefit of the
buyer.47

[B] Alternative Approaches to the Risk of Loss
Dilemma

There is a clear trend away from equitable conversion.48 The most widely-
accepted alternative is the Uniform Vendor & Purchaser Risk Act, adopted in
New York, California and a number of other states. Under the Act, the risk
of loss due to physical destruction or eminent domain remains with the seller
until either possession or title is transferred to the buyer. For example, if the
Act applies to the Greenacre hypothetical above, the fire renders the contract
unenforceable, and B may recover any monies already paid to S. Another
group of states reaches much the same result under the “Massachusetts
Rule.” These states recognize an implied condition that the contract will not
be binding if (a) the building is destroyed or significantly damaged and (b)
the terms of the contract demonstrate that the building was an important part
of the subject matter of the contract.49
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§22.01 The Role of Security for Debt
Modern American society is founded on the availability of credit.

Virtually all large transactions—such as the purchase of a family home, the
development of a new shopping center, or the expansion of a profitable
factory—are financed with borrowed money. The lender in such a
transaction will demand that the borrower post security for the loan. Most
commonly, this security takes the form of a mortgage, deed of trust,
installment land contract, or similar device that encumbers real property.1

Why do lenders insist on security? Suppose B borrows $1 million from L
—without security—in order to purchase Blueacre. B signs a promissory
note agreeing to repay the loan, with interest, in five years, and then uses the
money to buy Blueacre. Consider the difficulties that L might encounter in
collecting the loan. B might lose Blueacre in a wild poker game and file
bankruptcy, leaving L and other creditors unpaid. Or B might sell Blueacre
quickly and flee with the proceeds to a remote country that will not extradite
him to the United States. The lender holding a mortgage, however, avoids
these risks. If the loan is not repaid as promised, the lender forecloses on the
mortgage, sells the land, and uses the sales proceeds to pay off the debt.

The law governing mortgages and related security devices is primarily
oriented toward dual utilitarian goals: shielding the borrower against unfair
or inequitable treatment by the lender, while ensuring an adequate supply of
credit. If mortgage law were skewed toward complete borrower protection,
interest rates would rise dramatically and credit would be less available.
Conversely, under a pure free-market approach, the lender could dictate
virtually any terms and the borrower might receive harsh treatment.

In seeking to strike an appropriate balance between the competing
interests of lenders and borrowers, the law has become both complex and
technical. This area is governed by a bewildering combination of case law
and state statutes, differing widely from state to state, with only limited
federal involvement. The Restatement (Third) of Property: Mortgages,
adopted in 1996,2 is bringing more uniformity to this legal patchwork.

Today the United States is still recovering from the impacts of the
subprime mortgage disaster that began in 2007. Borrowers defaulted on their



loans, foreclosures skyrocketed, and home values plummeted—causing the
worst financial crisis since the Great Depression of the 1930s.3 The laws
governing mortgages have already been reformed in some states in reaction
to this disaster, and this trend will continue in coming years.



§22.02 What Is a Mortgage?
A mortgage is the conveyance of an interest in real property as security for

performance of an obligation.4 The obligation is almost always a loan of
money evidenced by a promissory note. In general, if the borrower (the
mortgagor) fails to make the payments required by the note or otherwise
defaults on the obligation, the lender (the mortgagee) may cause the secured
property to be sold and apply the sales proceeds to satisfy the unpaid debt.5
This process is called foreclosure.

This pithy definition of the mortgage, however, masks conceptual
complexity. There are three separate theories concerning the nature of the
mortgage. About two-thirds of the states follow the lien theory. Under this
prevailing view, the mortgage is seen as a lien on the secured property. Thus,
the lender merely holds a security interest, not title; the lender is entitled to
foreclose on the property if a default occurs, but is not entitled to possession
before foreclosure.6 Some states cling to the common law concept that the
mortgage is the transfer of title to the lender until the debt is repaid. In these
title theory states, the lender has the theoretical right to take possession of the
secured property—and thus obtain its rents and profits—without foreclosure.
In practice, however, this right is rarely exercised until a default has
occurred. Finally, a few states follow the intermediate theory, under which
the lender is entitled to possession of the property upon the borrower's
default but before foreclosure is completed.



§22.03 Evolution of the Mortgage
The lineage of the modern mortgage7 may be traced to fourteenth-century

England. The medieval English mortgage took the form of a conveyance of
fee simple subject to a condition subsequent. B, the borrower, transferred
title to his property to L, the lender, subject to the condition that if B repaid
the loan on a specified day (called the law day), L would transfer title back to
B. If B failed to repay the entire loan precisely on time, his interest in the
property automatically ended, leaving L with fee simple absolute. Even
though L was entitled to possession of the property during the loan period, he
would customarily allow B to retain possession.

This rigid system sometimes produced harsh results. A minor or technical
error in the borrower's performance—such as a payment that was a few days
late—would result in forfeiture of the property. And the borrower who failed
to perform because of fraud, duress, or excusable mistake also lost the land.
As a result, defaulting borrowers began to petition the King's Chancellor for
redress. If fairness and equity warranted, the Chancellor ordered the lender to
reconvey the property after receiving full payment. By the seventeenth
century, the Chancellor's court (or chancery court) routinely allowed the
borrower to recover or redeem the property if the entire loan was repaid
within a reasonable period after the due date, regardless of the reason for late
payment. This right became known as the borrower's equity of redemption.

The equity of redemption placed the lender in a dilemma. Every defaulting
borrower might someday seek to redeem, and thereby nullify the lender's title
to the land. How long would this danger last? The solution to the lender's
difficulty was the foreclosure action. A concerned lender could petition the
chancery court to end or foreclose the borrower's equity of redemption. The
court would establish a final date for payment of the loan; if the borrower
failed to meet this deadline, the equity of redemption ended. Later
transplanted to the United States, this proceeding was called strict
foreclosure.

Strict foreclosure was inequitable to the borrower when the value of the
security exceeded the debt. Suppose, for example, that B borrowed $100
from L, secured by a mortgage on land worth $1,000, and then defaulted.



Strict foreclosure allowed L to retain the entire parcel, worth 10 times the
debt. During the nineteenth century, most states adopted legislation that
imposed a new requirement on the lender seeking a judgment to foreclose the
equity of redemption. Under court supervision, the foreclosing lender was
forced to sell the property at a public auction, and distribute any surplus sales
proceeds to junior lienholders and the borrower. This process became known
as judicial foreclosure.

The nineteenth century brought another milestone in mortgage history—
the evolution of the power of sale mortgage (also called the mortgage with
power of sale). Originating in the efforts of English lenders to avoid
chancery court, it quickly spread to the United States. The power of sale
mortgage contains express provisions by which the borrower consents to
foreclosure of the equity of redemption by a public auction sale, but without
any judicial involvement. This method is called nonjudicial foreclosure.



§22.04 Creation of a Mortgage

[A] The Loan Process
The standard loan transaction is relatively straightforward. B, a

prospective borrower, completes a written loan application and supplies it to
L, the prospective lender. L reviews the loan application, investigates B's
creditworthiness and financial condition, and commissions an appraisal of
the property offered as security. The amount of the loan B has requested will
be less than the fair market value of the security (e.g., 90% of the value),
because L, as a prudent lender, both (1) wants to ensure that B has a financial
incentive to maintain the property and (2) needs protection against
fluctuations in property value.8 If L wishes to make the loan, L will probably
issue a loan commitment to B that states the terms and conditions L will
require. The loan commitment is usually viewed as an acceptance of the
borrower's offer (embodied in the loan application), and accordingly creates
an enforceable contract that binds both parties to the loan transaction.

The loan process is regulated by federal laws that govern banks, savings
and loan associations, and other institutional lenders. The federal Truth-In-
Lending Act,9 for example, requires extensive disclosure to the prospective
residential borrower concerning the true costs associated with the loan.
Further, the federal Fair Housing Act10 bars lenders from discriminating in
the financing of residential real property based on race, color, religion, sex,
familial status, national origin, or handicap (see §16.02[B]). Still, the
widespread practice of redlining effectively discriminates against racial and
ethnic minorities. Redlining is the denial of mortgage financing because the
property involved is located in an older, low-income neighborhood. Rather
than considering each application on its individual merits, some lenders
follow a blanket policy of refusing to make any loans—or, alternatively,
imposing more onerous loan terms—in regions perceived as particularly
risky. The plethora of federal and state statutes expressly enacted to
eliminate redlining has reduced but not eliminated the problem.

[B] Execution Formalities
The mortgage is viewed as the transfer of an interest in real property.



Thus, the formalities required for an effective deed (see §23.04) also apply to
mortgages in most states. Although some states impose additional
requirements, at a minimum: (a) the material provisions of the mortgage
(names of parties, description of secured property, words manifesting intent
to use property as security, etc.) must be set forth in a written document
executed by the borrower, and (b) the mortgage must be delivered to the
lender.

Until recently, there was little standardization of mortgage forms. Lenders
in different localities tended to use different forms. But today almost all
residential loans made by institutional lenders utilize standard mortgage
forms developed by two federally-sponsored entities, the Federal National
Mortgage Association (FNMA or “Fannie Mae”) and the Federal Home
Loan Mortgage Corporation (FHLMC or “Freddie Mac”). Why? Mortgage
loans are typically created by local lenders who then sell these loans to
Fannie Mae, Freddie Mac, and others—in what is called the secondary
market—in order to obtain capital to make additional loans. Because these
entities will only purchase loans made with their forms, the use of such
forms has become standard industry practice. In contrast, the commercial
mortgage is still often individually drafted to suit the particular transaction.

An unrecorded mortgage is fully valid and binding. However, it is
customary to record the mortgage in order to provide notice to the world of
the lender's interest, and thus preclude later purchasers, lenders, and others
from claiming that their interests take priority.

[C] Protecting the Equity of Redemption
Suppose the mortgage contains a clause by which the borrower waives her

equity of redemption—surrendering the right to redeem and allowing the
lender to take title to the secured property without foreclosure. Is this clause
enforceable? American law answers this question with a resounding “no.” It
is a fundamental principle that courts will not allow “clogging” of the equity
of redemption. As the Restatement (Third) of Property: Mortgages explains,
“any agreement in or created contemporaneously with [the] mortgage” that
purports to waive the equity of redemption is ineffective.11



§22.05 The Secured Obligation

[A] Role of the Obligation
The mortgage is a legal nullity unless it secures an obligation. In a very

real sense, the mortgage merely provides a remedy to compel performance of
the obligation. Suppose L holds a mortgage on Blackacre to secure B's
repayment of a $100,000 promissory note. If B fails to pay as required by the
note, L may foreclose her mortgage, sell Blackacre at auction, and use the
foreclosure sale proceeds to pay the $100,000 debt. What if L merely holds a
mortgage on Blackacre that does not secure any obligation (e.g., because the
promissory note it once secured has been repaid)? Under these
circumstances, L's mortgage has no legal force or effect.

Most commonly, the mortgage secures repayment of a loan evidenced by a
written promissory note.12 The $100,000 note that B executed in favor of L
presumably provides that B will make monthly payments to L until the debt
is fully repaid. The note (or the mortgage itself) would typically impose
related obligations on B that are designed to preserve the security, such as
the duty to insure the property against casualty loss, to avoid waste, and so
forth. L may foreclose if B fails to perform any of the specified obligations.

[B] The Promissory Note

[1] A Specialized Contract
The promissory note is simply a specialized form of contract between the

lender and the borrower. The note—usually a standardized Fannie Mae or
Freddie Mac form in simple residential transactions—identifies the borrower
and lender, contains the borrower's promise to repay the loan on stated terms
and conditions, recites that its repayment is secured by a mortgage or deed of
trust, and is signed by the borrower. Beyond these basic provisions, the note
contains four key components: (a) the amount; (b) the interest rate; (c) the
term; and (d) the amortization schedule.

[2] Key Components

[a] Amount



The amount of the loan is usually limited by the applicable loan-to-value
ratio. For example, where a loan will be secured by a mortgage on a single-
family residence, banks, savings and loan associations, and similar lenders
are typically willing to lend up to 90% of the value of the property. Thus, if
Blackacre is a house worth $200,000, such a lender would be willing to loan
up to $180,000 (90% of $200,000).

[b] Interest Rate
The interest rate may be either a fixed rate (which remains the same

during the entire life of the loan) or an adjustable rate (which varies over the
life of the loan). In an adjustable rate mortgage, the interest rate is equal to
(1) a specified external index rate that fluctuates according to market
conditions (e.g., the federal reserve discount rate) plus (2) a fixed margin
(usually about 2%).13 For example, if the index rate is 5.5% during a
particular month, and the margin is 2%, then during that month the interest
rate on the loan is 7.5%; if the index rate drops to 5% by the next month, that
month's loan interest rate is 7%.

Can a lender charge the highest interest rate that the borrower is willing to
pay? In the early medieval period, the Roman Catholic Church considered
the charging of any interest to be a mortal sin. Over time, this tradition led to
the widespread passage of state usury laws, which place a legal ceiling on the
interest rate a lender may receive. The apparent modern purpose of the usury
laws is to prevent “loan-shark” lenders from taking unfair advantage of
vulnerable borrowers. Almost by definition, however, these laws restrict the
supply of available credit. Unsurprisingly, the usury laws are riddled with
exclusions and exemptions. For example, secured loans exempt from these
laws in most jurisdictions include: (1) loans to corporations; and (2) loans
that the seller of land extends to the buyer to help finance the purchase, so-
called purchase money loans. And—as the result of federal preemption—
almost all loans secured by first-priority mortgages on residential property
that are made by banks, savings and loans associations, and other
institutional lenders are entirely exempt from state usury laws. Accordingly,
the usury laws are relatively ineffective today.

[c] Term
The typical residential loan has a term of 25 or 30 years. This simply

means that the entire loan amount plus interest must be repaid within the



term, according to the agreed-upon amortization schedule (see [d], infra).
Modern borrower-lender disputes involving the term of the loan usually arise
in one of two contexts: (1) prepayment of the loan14 or (2) sale of the secured
property.15

[d] Amortization Schedule
The amortization schedule specifies the method by which the borrower

repays the loan; it sets forth the amount and due date for each loan payment.
Most fixed-rate residential loans are fully-amortized, requiring a fixed
monthly payment over the entire term (e.g., $734 per month). The payment
amount is established so that the entire loan balance will be repaid when the
final payment is made. A payment of $734 per month over a 30-year term,
for instance, will fully repay an 8% loan of $100,000. Other loans (e.g.,
certain commercial loans or second-priority mortgage loans on residential
property) are not fully-amortized and, accordingly, one or more balloon
payments are required to pay the loan balance.



§22.06 Priority of the Mortgage

[A] Overview
A property may be encumbered by multiple mortgages. In this situation,

the proceeds from the foreclosure sale may not be large enough to fully
repay all the secured loans. Foreclosure sale proceeds are distributed
according to the priority of each mortgage.16 The principles governing
mortgage priority are generally the same as those governing the priority of
competing deeds and other interests in land, which are discussed in Chapter
24. The mortgage that was created first-in-time has priority, unless a
subsequent lender is protected either (1) as a bona fide encumbrancer or (2)
under the shelter rule. A first-priority mortgage is called a first mortgage; a
second-priority mortgage is called a second mortgage; and so forth.

Special priority rules apply to two types of mortgages: the future advance
mortgage and the purchase money mortgage.

[B] Future Advance Mortgage
A future advance mortgage contains a clause providing that it will be

security both for (1) the current loan and (2) future loans that the lender
makes to the borrower. The priority of such a future loan turns on whether it
is obligatory or optional. If the lender is obligated to make the future loan, it
takes priority from the date of the original mortgage. But if the lender merely
has the option to make the loan and it has notice that a third party acquired
an interest in the secured property after the original loan, then the future loan
has priority only as of the time it was made.

For example, suppose that L1 makes a $100,000 loan to B in 2017,
secured by a mortgage on Redacre under which future advances are optional.
L2 makes a $200,000 loan to B in 2018, also secured by a mortgage on
Redacre. Fully aware of L2's mortgage, L1 makes a $75,000 future advance
to B in 2019 based on the future advance clause in the 2017 mortgage. On
these facts: (1) L1's $100,000 loan has first priority; (2) L2's $200,000 loan
has second priority; and (3) L1's $75,000 future advance has third priority.
Thus, if L1 eventually forecloses and Redacre sells for $300,000, the
proceeds will only be enough to repay L1's $100,000 loan and L2's $200,000



loan.

[C] Purchase Money Mortgage
Another special rule governs the priority of a purchase money mortgage

—a mortgage given to the seller of real property to secure repayment of the
unpaid portion of the purchase price.17 Suppose that G contracts to purchase
H's property Blueacre for $100,000, paying $10,000 in cash and the balance
in the form of a $90,000 promissory note payable to H secured by a
mortgage on Blueacre. J holds a judgment lien, which already encumbers all
of G's real property, and which will also attach to Blueacre when G receives
title. Once escrow closes on the G-H transaction, which lien has priority—
H's mortgage or J's judgment lien?

As a general rule, a purchase money mortgage takes priority over all liens
that attach to the property through the buyer-borrower. Because J's judgment
lien here arises out of G's actions, it is junior in priority to H's purchase
money mortgage. Although the issue arises most commonly with judgment
liens, dower and homestead claims are also included within the scope of the
rule.



§22.07 Transfer of the Mortgage

[A] Transfer by Borrower

[1] Due-on-Sale Clause
Freedom of alienation is a core principle of American property law. Thus,

if borrower B owns property encumbered by a mortgage securing repayment
of a $500,000 loan from L, B is fully entitled to sell the property to T, a third
party. Normally, an existing loan will be paid off when the property is resold.
But suppose that this does not occur in the B-T transaction. How does the
sale affect L's rights?

Almost certainly, the promissory note that B executed contains a due-on-
sale clause. The standard due-on-sale clause provides that the lender may
demand repayment of the entire loan if the mortgaged property is sold or
otherwise transferred. During the 1970s, a few outraged borrowers were
successfully able to attack the due-on-sale clause as an invalid restraint on
alienation.18 Since 1982, however, state court rulings on the issue have been
preempted by federal law that validates the due-on-sale clause in almost all
loans.19 As a result, once B sells to T, L has the right to demand repayment
of the entire $500,000 loan. Of course, L may choose not to exercise this
right, based on prevailing interest rates, T's creditworthiness, and other
factors.

[2] Liability of Borrower's Successor
Can a later buyer “take over” an existing mortgage loan? In the example

above, suppose that T purchases the property from B, and L chooses not to
enforce the due-on-sale clause. Who is obligated to repay the loan? Borrower
B is still personally liable on the loan because she signed a contract—the
promissory note—promising to do so. The real question is whether T, the
buyer, is also liable.

T's potential liability turns on his agreement with B. If T agreed to assume
the loan, he is personally liable to repay it. Thus, if the required payments are
not made, lender L can sue T, B, or both of them and collect the judgment
from their personal assets.20 On the other hand, if the B-T agreement merely



provides that T will take title subject to the loan, then T is not personally
liable. In this situation, L is entitled to foreclose the mortgage if payments
are not made—so T may lose his interest in the property—but L cannot reach
T's other assets.

[B] Transfer by Lender
The lender that holds a promissory note secured by a mortgage is also free

to transfer its rights. In fact, most banks and other institutional lenders sell
their loans in the secondary market. This is typically done by an assignment
of the loan to a third party. Thus, in the example above, lender L is entitled
to sell its loan to investor I. Once this occurs, I succeeds to all of L's rights,
including the rights to receive loan payments and to foreclose if a default
occurs.21



§22.08 Discharge of the Mortgage

[A] Repayment of Loan
Most secured loans are eventually repaid. Once repayment occurs, the

mortgage is automatically extinguished. In order to clear up title, however,
the lender must provide the borrower an appropriate document in recordable
form proving that the mortgage has been discharged.22 This document is
variously called a discharge, release, or satisfaction, depending on the
jurisdiction.

What if the borrower wants to repay the loan before it is due? There is no
common law right to prepay a loan. However, promissory notes often
contain a prepayment clause that permits the borrower to prepay the loan in
return for payment of a monetary penalty (e.g., six months interest on the
amount prepaid) or which precludes prepayment for a specified period (e.g.,
the first seven years of the term).23 These prepayment clauses are generally
enforced, unless they constitute an unreasonable restraint on alienation24 or
impose an unconscionable penalty.

[B] Deed in Lieu of Foreclosure
Suppose that the borrower defaults on his payments, and the lender begins

foreclosure proceedings. At this point, the lender might be willing to accept a
deed in lieu of foreclosure from the borrower, which avoids the need for a
foreclosure sale; the borrower simply conveys title to the lender as part of a
negotiated settlement between them. This arrangement does not violate the
prohibition on clogging the equity of redemption because it occurs after the
mortgage was created.

The lender may be unwilling to accept a deed in lieu of foreclosure for
several reasons. Unlike a foreclosure sale, for example, a deed in lieu of
foreclosure does not eliminate junior interests. Such an arrangement also
raises the risk that the mortgage might be extinguished under the merger
doctrine.



§22.09 Foreclosure of the Mortgage

[A] Foreclosure in Context
Two methods of foreclosure are commonly used in the United States.25

Judicial foreclosure is available in all jurisdictions, and is the dominant
method in about half of the states. The other principal method is nonjudicial
foreclosure, which predominates in the remaining states.

The broad outline of the foreclosure process is similar for both judicial
foreclosure and foreclosure by power of sale, despite the very real
differences between them. Five points of similarity can be identified in most
jurisdictions. First, the borrower receives written notice that foreclosure is
beginning, and thus has the opportunity either to pay off the debt or to
contest the foreclosure through litigation. Second, the borrower retains the
rights to (1) reinstate the loan or (2) redeem the property by repaying the
entire debt. Third, the foreclosure process culminates in a public sale, where
the property is sold at auction to the highest bidder, usually the lender.
Fourth, any surplus sales proceeds are paid to junior lienholders or the
borrower. Finally, if the sale fails to produce enough money to satisfy the
loan, the borrower may be liable for a deficiency judgment.

[B] Borrower's Rights before Foreclosure

[1] Reinstatement
The typical promissory note contains an acceleration clause, which allows

the lender to demand full payment of the loan if the borrower fails to make
even one installment payment. In general, the borrower in default has the
right to reinstate the loan—and thus avoid foreclosure—by making the late
payments before the lender elects to accelerate the debt. In some states, the
borrower can reinstate the loan for a specified period of time even after
acceleration occurs.

[2] Equitable Redemption
In every state, the borrower is entitled to fully repay the loan during the

period (a) after a default occurs and (b) before the foreclosure sale. This right



is called equitable redemption. It reflects the traditional rule that the lender
cannot eliminate the borrower's equity of redemption except through
foreclosure. As a practical matter, however, this right has little value to most
defaulting borrowers; the borrower who could not even make monthly loan
payments is unlikely to be able to repay the entire loan within a brief period.

[3] Other Approaches
Some courts used innovative measures to slow the tidal wave of

foreclosures that resulted from the subprime mortgage crisis. For example,
Commonwealth v. Fremont Investment & Loan26 involved a Massachusetts
lender that made thousands of subprime loans between 2004 and 2007 with
features that rendered repayment unlikely: (a) adjustable rate mortgages with
an artificially low interest rate for the initial loan period; (b) loan-to-value
ratios of 100% (or substantial prepayment penalties); and (c) borrowers with
a debt-to-income ratio of more than 50%. The Massachusetts Attorney
General brought a consumer enforcement action against the lender, alleging
that these practices were unfair and deceptive in violation of state law.
Finding that these loans were probably “doomed to foreclosure,”27 the trial
judge issued a preliminary injunction that required the lender to work with
the Attorney General to restructure the loans or, in the alternative, to secure
judicial approval for foreclosure if the loan could not be restructured. The
state Supreme Judicial Court upheld the decision as striking an appropriate
“balance between the interests of borrowers who face foreclosure and loss of
their homes under home mortgage terms that are at least presumptively
unfair ... and the interest of the lender in recovering the value of its loans.”28

[C] Foreclosure Procedure

[1] Judicial Foreclosure
Judicial foreclosure—the traditional method—is a specialized type of

litigation. It may be a slow, expensive, and complex process. For this reason,
lenders usually prefer the quick, cheap, and simple process of nonjudicial
foreclosure if it is available in the jurisdiction.

The lender, as plaintiff, begins the judicial foreclosure process by filing a
complaint against the borrower, junior lienholders, and other persons holding
interests in the property that are subordinate to the mortgage.29 The



complaint alleges that a default has occurred in the obligation secured by the
mortgage (usually the borrower's failure to make required payments) and
requests that the mortgage be foreclosed in a court-supervised sale. After
service of process is completed, the borrower and other defendants have an
opportunity to answer the complaint and raise any appropriate objections to
foreclosure (e.g., no mortgage exists or no default exists). In the vast
majority of proceedings, no answer is filed and the plaintiff-lender obtains a
judgment by default. Otherwise, a hearing is conducted to determine whether
foreclosure is justified.

The successful lender receives a judgment that states the amount due on
the mortgage, directs the property to be sold at public auction within a
specified period if the debt is not paid, and establishes the terms of the sale.
Notice of the pending sale is given to the public, usually through newspaper
advertisements.

The sale is held in a public location (e.g., the courthouse steps) during
normal business hours and is usually conducted by a court-appointed official
(e.g., the sheriff). The borrower, the lender, junior lienholders, and any
member of the public may bid at the sale. The lender, however, enjoys an
important advantage in the process: it can bid without cash, using instead the
unpaid loan balance owed to it. In general, all other bidders—including the
borrower—can bid only in cash. As a practical matter, the lender is usually
the only bidder, and thus the successful bidder, at the sale.

The final step is judicial confirmation of the sale. In theory at least, the
court has the discretion to refuse confirmation if necessary to protect the
borrower's legitimate interests. Despite this power, confirmation is routinely
granted absent evidence that the sale was conducted in an unfair or
inequitable manner. Statutes in a few jurisdictions impose a minimum sale
price requirement (e.g., two-thirds of appraised value), but in most states the
mere inadequacy of the sales price is not a basis for refusing confirmation.
Upon confirmation, the responsible official executes and delivers the deed to
the highest bidder. If bid proceeds remain after the debt and sales expenses
are paid, the court determines how the surplus is allocated.

[2] Nonjudicial Foreclosure
Nonjudicial foreclosure (also called power of sale foreclosure) is a purely

private procedure, without judicial involvement or approval. While judicial



foreclosure is a remedy provided by statute, a nonjudicial foreclosure arises
from contract. It is permitted only when authorized by the express terms of
the mortgage. This lack of judicial involvement creates the potential for
abuse.30 Without judicial oversight, what prevents the lender from taking
unfair advantage of the borrower? States that allow nonjudicial foreclosure
usually provide statutory safeguards for the borrower.

One safeguard is adequate advance notice to the borrower. If foreclosure is
unjustified (e.g., if no default has occurred), the alerted borrower can file suit
to enjoin any sale. Alternatively, he can avoid foreclosure by paying the debt
or selling the property. The notice requirements for nonjudicial foreclosure
vary widely. In a typical state, the process begins when the lender provides a
written notice of intent to foreclose to the borrower and other affected
parties.31 State law may require that the notice be personally delivered,
printed in a local newspaper, or both. After a fixed period of time (e.g., five
weeks) elapses, the lender provides a second notice, which announces the
date, time, and place of the sale. In some states, these two forms of notice are
combined into a single document.

The sale itself is conducted by the lender or a designated official (e.g.,
sheriff) in a public location, and follows a format similar to the judicial
foreclosure sale. As a general rule, anyone may bid, but all bidders other than
the lender can bid only with cash. The property is sold to the highest bidder,
which is normally the lender. Judicial confirmation is not required. Rather,
the sale is complete—and the borrower's equity of redemption ends—when
the bidding is over.

[3] State of Title after Foreclosure
A completed sale eliminates the mortgage that is foreclosed and all

interests with junior priority, including junior mortgages. Suppose that B's
property Greenacre is encumbered by three mortgages: a first mortgage held
by L1, a second mortgage held by L2, and a third mortgage held by L3.
When L2 forecloses, the sale eliminates its mortgage and L3's junior
mortgage. But because a foreclosure sale does not affect interests that are
senior to the mortgage, the sale has no impact on L1's first mortgage. Thus,
the successful bidder at L2's sale takes title to Greenacre subject only to L1's
mortgage.

Why does a sale eliminate junior interests but not senior interests? This



result is necessary to protect the good faith investment expectations of
lenders, and thereby give them confidence to make credit available to
borrowers. In the example above, L1 bargained for the security of a first
mortgage. A borrower like B cannot be allowed to increase the lender's risk
through later transactions. Similarly, in order to protect the expectations of
L2 that its loan will be repaid, its sale must necessarily eliminate L3's junior
mortgage. L3 can hardly complain, because it was on notice of the mortgages
held by L1 and L2 before it made its own loan. Moreover, a junior mortgage
holder such as L3 can protect itself by bidding at the foreclosure sale of a
senior mortgage.

[4] Distribution of Sales Proceeds
Suppose that B's property Redacre is subject to mortgages held by three

different people: a first mortgage securing a $100,000 loan from L1; a
second mortgage securing a $50,000 loan from L2; and a third mortgage
securing a $200,000 loan from L3. Assume that B fails to make the required
loan payments and L1 forecloses. If Redacre is sold for $250,000, who gets
the sales proceeds?

As a general rule, the net foreclosure sale proceeds (after deducting sales
expenses) are distributed according to the priority of each mortgage. In the
example above, the proceeds are enough to repay the loans secured by the
first and second mortgages. But this leaves only $100,000 to help repay the
$200,000 loan secured by the third mortgage, so L3 will not be fully repaid.

This is the main reason that a loan secured by a junior mortgage is more
risky than one secured by a first mortgage. Accordingly, it normally
commands a higher interest rate.32

Suppose instead that Redacre sells for $400,000 at the foreclosure sale.
The sales proceeds are now large enough to repay all three loans, leaving a
balance of $50,000. The surplus proceeds are paid to B, the prior owner, to
help compensate him for the loss of his equity in Redacre.



§22.10 Rights after Foreclosure

[A] Borrower's Rights

[1] Potential for Abuse by Lender
The borrower-lender relationship is inherently unequal. Particularly in an

era of economic recession—as the Great Depression of the 1930s evidenced
—the lender may be able to gain an unfair advantage over the borrower
through the foreclosure process. In the wake of the Depression, many states
intervened to provide special statutory protections for the borrower. These
statutes focus on cushioning the homeowner, farmer, or other small-scale
owner from the effects of an economic downturn, when employment is
scarce and property values are depressed.

However, the safety net created by these statutory protections proved to be
insufficient in the aftermath of the subprime mortgage debacle. Pressure to
reform the nation's mortgage laws so as to provide greater protection for
borrowers will continue in coming years.

[2] Statutory Redemption
Approximately half of the states allow the borrower to redeem the

property after foreclosure in a process called statutory redemption.33 In these
jurisdictions, the borrower may regain title by paying a set amount (typically
the foreclosure sale price plus other expenses) to the successful bidder within
a specific period (normally ranging from 6 to 24 months). During the
redemption period, the borrower remains in possession of the property. If the
borrower fails to redeem, any junior lienor may redeem instead.

Scholars debate whether statutory redemption serves its intended purpose
of protecting the borrower.34 In theory, the doctrine helps to prevent
underbidding at the foreclosure sale, thereby preserving the borrower's
equity. Suppose M's home Redacre is worth $100,000; the home is
encumbered by a mortgage securing a $90,000 loan, so M has an equity of
$10,000. M defaults on his loan, and bidder X attends the resulting
foreclosure sale. Advocates of statutory redemption argue that X now has an
incentive to bid a high price in order to preclude M from redeeming. If X



bids $99,000, for example, the mortgage is repaid in full and M receives the
remaining proceeds after deducting the costs of sale. Because M has
recovered most of his equity, he is unlikely to exercise his right of statutory
redemption.

Critics suggest that in reality, however, statutory redemption encourages
underbidding, which injures the borrower. Why? Consider the viewpoint of
X, the bidder. Although X must pay the bid price immediately, he cannot
take possession until the lengthy redemption period ends. Moreover, X will
be justifiably concerned that M may not maintain the property in good
condition. M might be tempted out of spite to damage or even destroy the
improvements on the property; and M is probably insolvent, which will
preclude X from recovering compensatory damages from him. Finally, if M
eventually does repurchase the property, X may suffer a net loss caused by
an interest rate differential; while X will receive back the sales price he paid
plus interest, the interest rate set by state statute is often below the market
interest rate. Because of these risks, bidders like X are reluctant to offer a fair
market value bid at the sale. Do borrowers or junior lienors respond to the
resulting low sale prices by redeeming, as the theory underlying the doctrine
predicts? No! In practice, post-sale redemption is fairly rare.35

[3] Setting Aside the Sale
In most states, the borrower can sue to set aside a nonjudicial foreclosure

sale only when (a) the sale price is so grossly inadequate as to “shock the
conscience” of the court36 or (b) a major procedural irregularity occurred in
the sale (such as the failure to give required notice or conduct the sale in the
designated location).37 More commonly, both elements are present: the price
is far below market value and some type of irregularity occurred.38 As a
practical matter, the vast majority of foreclosure sales are immune from
attack under these standards.

Suppose that lender L forecloses its mortgage on borrower B's $200,000
home to collect on a $50,000 debt. L, the only bidder, purchases the property
with a $10,000 bid—only 5% of its fair market value. Can B set aside the
sale? The case law varies wildly on the important question of when a
foreclosure sale price is so low as to “shock the conscience,” but in most
states a sale for 20% or less of fair market value will be set aside.39 As the
Restatement (Third) of Property: Mortgages observes, “a court is warranted



in invalidating a sale where the price is less than 20 percent of fair market
value and, absent other foreclosure defects, is usually not warranted in
invalidating a sale that yields in excess of that amount.”40 Accordingly, B
will probably be able to set aside the sale.

A few states have gone much farther, imposing a duty on the lender to
obtain a fair and reasonable price under the circumstances.41 This “good
faith” standard may require, for example, that the lender exert diligent efforts
to attract third-party bidders or adjourn the sale if a fair price is not offered.42

The goal is to increase bid prices, and thereby shield the borrower from the
forfeiture of equity and the imposition of a deficiency judgment.

Yet critics suggest that the uncertainty produced by the good faith
standard may actually produce lower bid prices. Under the traditional “shock
the conscience” standard, the bidder has reasonable assurance that the sale is
unlikely to be later nullified by a court, and thus may bid with confidence. If
the good faith standard applies, however, critics argue that a bidder may bid
less simply to compensate for the risk that the sale might later be set aside.
Perhaps a more compelling argument against the good faith standard lies in
its potential to increase overall interest rates charged to borrowers. If a sale is
adjourned, loan repayment is delayed, and the lender loses the interest that
could have been earned by making a new loan immediately to a replacement
borrower. Further, the lender who must try to conduct a sale on two, three, or
more occasions before obtaining an adequate bid will incur higher
advertising and administrative costs. Under the good faith standard, the extra
costs caused by defaulting borrowers will arguably be passed along to all
borrowers in the form of higher interest rates.

[B] Lender's Rights

[1] Deficiency Judgments
What happens if the foreclosure sale price is not enough to fully repay the

loan? Suppose that B borrows $200,000 from L, secured by a first mortgage
on B's home, Greenacre. The market value of homes in the region falls, and
by the time B defaults on the loan, Greenacre is worth only $180,000. L is
the only bidder at the foreclosure sale and acquires title to Greenacre for a
bid of $180,000. Under traditional law, L is now entitled to sue B for breach
of contract (failure to repay the loan) and receive a deficiency judgment for



the unpaid loan balance of $20,000. In theory, L can now collect the
judgment from B's other assets. In practice, however, most defaulting
borrowers like B do not own other assets that a creditor can reach.

[2] Limits on Deficiency Judgments
But what if the fair market value of Greenacre in the example above was

$250,000? If so, L has received value equal to $270,000 (the $250,000 value
of Greenacre plus the $20,000 judgment) for a $200,000 loan. There is an
obvious risk that a lender may be able to take unfair advantage of the
borrower by underbidding at a nonjudicial foreclosure sale.

The most common response to this dilemma is fair value legislation. Such
statutes limit the amount of the lender's deficiency judgment to the difference
between (a) the unpaid loan balance and (b) the fair market value of the
property.43 Applied to the above example, the fair value limitation would
permit a deficiency judgment of zero, because the property's fair market
value at the time of foreclosure ($250,000) exceeds the unpaid balance
($200,000).

Ten states—mainly in the West—completely bar deficiency judgments in
certain situations.44 Within this group, some preclude such judgments after
any nonjudicial foreclosure, apparently concerned about abuses that may
occur in the absence of judicial supervision. A few states—notably
California—prohibit deficiency judgments on purchase money mortgages,
regardless of the foreclosure method involved; this reflects a policy judgment
in favor of encouraging home ownership by restricting the borrower's
personal liability.45 Suppose that Greenacre is located in California and that
its fair market value has fallen to $15,000, less than the amount due on the
loan. Under these circumstances, B may abandon the property and stop
making payments on the loan, with no further liability to L.

Judicial doctrines also restrict deficiency judgments in some states. In
these jurisdictions, the standard for obtaining a deficiency judgment is more
demanding than the standard for conducting a valid nonjudicial foreclosure
sale. For example, in Wansley v. First National Bank of Vicksburg, the
Mississippi Supreme Court held that a lender could obtain a deficiency
judgment only if “[e]very aspect of the sale, including the method,
advertising, time, place and terms, [was] commercially reasonable.”46 Under
this approach, the borrower may be able to avoid a deficiency judgment,



even though he cannot set aside the sale.

[C] Cost of Borrower Protection Laws
The utilitarian value of borrower protection laws such as anti-deficiency

statutes is hotly debated. Some scholars conclude that such laws simply
increase the average interest rate paid by all borrowers.47 In effect, they
argue, lenders pass on the added cost of these protections to borrowers in
general, and thus responsible borrowers end up subsidizing irresponsible
borrowers. Other commentators—viewing these statutory protections as a
form of insurance against catastrophic loss—maintain that they are
economically desirable.48



§22.11 Other Security Devices

[A] Overview
Although the mortgage is the traditional tool used to provide security for

debt, a variety of other security devices may be used as mortgage substitutes.
The deed of trust is the main form of security used in many states; modern
law treats the deed of trust like a power of sale mortgage. The equitable
mortgage arises in equity when the parties actually intend a deed or other
instrument to function as a mortgage. Finally, the law increasingly views the
installment land contract as a security device, rather than a contract.

[B] Deed of Trust
The deed of trust is particularly popular in states allowing nonjudicial

foreclosure. While the mortgage involves two parties (mortgagor and
mortgagee), the deed of trust creates a three-party relationship (trustor,
trustee, and beneficiary). Historically, the deed of trust was seen as the
conveyance of title to the secured property in trust. The borrower (the
trustor) executed a written instrument conveying legal title to a neutral third
party (the trustee), as security for an obligation owed to the lender (the
beneficiary). If the borrower duly repaid the loan, the trustee would reconvey
title. On the other hand, if the borrower defaulted on the debt, the trustee
would conduct an auction sale of the property; after the sale, the trustee
would repay the lender and junior lienors and distribute any remaining sales
proceeds to the borrower.

What accounts for the widespread use of the deed of trust? Before the
birth of the power of sale mortgage, it was the only financing device that
could be foreclosed through a quick and inexpensive nonjudicial sale.
Further, the deed of trust was thought to be exempt from various debtor
protection statutes enacted to regulate mortgages. Over the decades,
however, the gap between the mortgage and the deed of trust has been
virtually eliminated by statutes and judicial decisions. The deed of trust
persists largely due to custom.

Today, the deed of trust is governed by the same rules as a power of sale
mortgage. Although the outdated terminology is still utilized, the modern



deed of trust is not deemed to create a true trust, and the trustee is not bound
by the obligations of a true trustee.49 In lien theory states, the deed of trust—
like the mortgage—merely transfers a lien to the beneficiary. It may be
foreclosed through judicial foreclosure or through a private nonjudicial sale
conducted by the trustee.

[C] Equitable Mortgage
Suppose O—burdened with a poor credit record—asks his acquaintance S

for a $100,000 personal loan, offering his home Blueacre as security. S is
willing to make the loan, but only if O is willing to pay a usurious (and thus
illegal) interest rate of 50% per year. To avoid the usury laws, S disguises the
transaction as a sale. O conveys Blueacre to S for $100,000, receiving in
return (1) an option to repurchase the property one year later for $150,000
(the $100,000 loan amount, plus $50,000 in interest) and (2) a one-year lease
of Blueacre. If O cannot raise the funds necessary to exercise his option,
what remedy does he have?

Courts of equity developed the equitable mortgage (or absolute deed as
mortgage) doctrine to resolve such situations. If the parties actually intend a
deed or other instrument to be security for debt, courts will treat it as a
mortgage, regardless of the form of the transaction.50 Equity, after all,
traditionally looks through form to substance. Thus, in the above example, O
can eliminate S's security interest in Blueacre by repaying the loan principal
and whatever interest is legally due under the state's usury law.

[D] Installment Land Contract

[1] Generally
The installment land contract is also used as an alternative to the

mortgage. Under such a contract, the buyer (or vendee) agrees to pay the
purchase price in installments to the seller (or vendor) over a period of years
(sometimes up to 20 or more years). The contract provides that the vendor
retains title to the property until all payments are made, at which time the
vendor is required to transfer title to the vendee. The vendee usually receives
possession of the property during the contract period. The contract typically
provides that in the event of any default by the vendee, the vendor may
cancel the contract, retake possession of the land, and retain all installments



paid by the vendee, without any foreclosure sale or judicial action.
The parallel to the mortgage is clear. The vendee is the equivalent of the

mortgagor, while the vendor is the counterpart of the mortgagee. The vendor
retains title if the vendee fails to perform, which is similar to the mortgagee's
right to foreclose (and thus obtain title) if the mortgagor defaults.

[2] Impact of Vendee's Breach
American courts traditionally viewed the installment land contract simply

as a variety of contract. Accordingly, they routinely enforced the standard
clauses providing for forfeiture upon the vendee's default.51 Suppose that in
1950, vendee E entered into an installment land contract to purchase a 100-
acre forest tract from vendor R, promising to pay R $1,000 each month for
20 years. Struck by a lengthy illness in 1960, E lost his job and missed one
payment. R then unilaterally canceled the contract, retaining both title to the
land and the $120,000 that E had already paid. Relying on freedom of
contract rhetoric, courts were unwilling to shelter E and other defaulting
vendees from the forfeiture provisions to which they had originally assented.
And because the installment land contract was—in form at least—not a
mortgage, the broad range of safeguards available to the mortgagor
(including equitable redemption, foreclosure protections, and the right to
receive excess foreclosure sale proceeds) did not protect the vendee.

Modern courts are far more sympathetic to the plight of the defaulting
vendee.52 Particularly where the vendee has already paid a substantial part of
the purchase price, forfeiture seems inconsistent with contemporary
standards of fairness and equity. Another factor is the average vendee's lack
of legal sophistication. One major use of installment land contracts has been
to finance the purchase of housing by low-income families who are unable to
qualify for bank loans or other standard financing. These relatively
unsophisticated vendees are particularly vulnerable to the risk of forfeiture.

Today there is a clear trend toward treating the installment land contract as
a mortgage, and, accordingly, extending the mortgagor's protections to the
vendee. Courts in Indiana53 and New York54 spearheaded this effort by
expressly holding that an installment land contract will be equated with a
mortgage, at least where the vendee has paid a substantial part of the
purchase price before default.55 Where the vendee has merely paid a minimal
sum, or abandons the property after default, forfeiture provisions can



seemingly still be enforced even in these states.56 A small but growing
number of jurisdictions have adopted statutes that require the installment
land contract to be foreclosed under the general provisions governing
mortgages.57 The Restatement (Third) of Property: Mortgages adopts this
position as well.58

In many jurisdictions, the movement toward mortgage equivalence is more
gradual. Some states, for example, provide the defaulting vendee with a right
of redemption, especially if a substantial portion of the purchase price has
been paid.59 The vendee effectively receives one last chance to pay off the
entire remaining balance of the contract price. Others extend the remedy of
restitution to the vendee; after default, the vendee receives back the
difference between: (a) the total amount of installment payments made to the
vendor and (b) the compensatory damages suffered by the vendor due to the
breach, plus the fair rental value of the property during the period of the
vendee's occupancy.60

[3] Evaluating the Installment Land Contract
The installment land contract is a legal dinosaur, destined to be superseded

by the modern mortgage. As a financing device, the installment land contract
offers no real advantages over the mortgage, yet subjects both parties to
unnecessary risk and uncertainty.

From the vendee's viewpoint, there are two main dangers. If the vendee
defaults, he will probably receive less protection than a mortgagor,
depending on the jurisdiction. In extreme instances, the forfeiture provisions
of the contract might be enforced. The vendor's other creditors present a
different risk. Depending on state law—and whether the contract is timely
recorded—the vendee's interest may be junior in priority to mortgages and
other post-contract encumbrances placed on the property by the vendor.

The vendor's principal problem is the legal uncertainty surrounding the
installment land contract. In most jurisdictions, litigation may be required in
order to ascertain the respective rights and duties of the parties upon the
vendee's default, and to clear record title so that the vendor can resell the
property.
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§23.01 The Deed in Context
The deed is the basic document used to transfer an estate or other interest

in land during the owner's lifetime. Suppose S owns Greenacre and wishes to
transfer her title to B. S, the grantor, will use a deed to convey title to B, the
grantee. Of course, title can be transferred by other methods, such as through
adverse possession (see Chapter 27), by a will effective upon the owner's
death (see Chapter 28), or through an eminent domain lawsuit (see Chapter
39). But the deed is routinely utilized to transfer title in virtually every real
property sale or gift transaction other than testamentary gifts. Millions of
deeds are executed and delivered each year in the United States.

The law governing deeds is reasonably well-settled, attracting little
scholarly attention. One theme dominates the subject: what are the
requirements for a valid deed? The long-term trend in this area is
simplification. For example, while the deed in common law England was an
intricate, painstakingly drafted document, the modern American deed is
typically a short standard form.1 Similarly, while disputes still sometimes
arise on questions such as the adequacy of the deed's property description or
whether the deed was “delivered”—particularly in family gift transactions—
they are increasingly rare.

Perhaps the most difficult problem is to resolve the competing title claims
of two “innocent” parties: the original owner who never intended to transfer
title and the later purchaser who bought the land without knowledge of any
title defects. The central question here is whether “invisible” deed defects
(such as forgery or lack of delivery) may be asserted against an innocent
purchaser. Should the law respect the existing property rights of the true
owner or protect the reasonable expectations of the innocent later buyer? The
answer reveals much about the policies underlying American property law.



§23.02 Evolution of the Deed
In feudal England, a fee simple estate in land was transferred through an

elaborate ritual known as feoffment with livery of seisin, which faintly
resembles the modern marriage ceremony. The feoffor (transferor), feoffee
(transferee), and their witnesses assembled together on the affected land. The
feoffor orally declared that he was transferring title to the feoffee, and gave
the feoffee a branch, twig, stone, clod of earth, or other token that
represented ownership of the land. No deed or other document was used in
the process. In an era when most members of society were illiterate, this
ritual was an effective method of providing proof of the transfer if any title
dispute later arose. The parties and witnesses would long remember such a
dramatic event, and could testify accordingly. Less important interests in
land—for example, nonfreehold estates and easements—were transferred
through a written instrument known as a grant, which was informally handed
to the recipient.

As feudalism waned, the traditional ritual became anachronistic,
particularly given the convenience of employing a simple document to
transfer title and the widespread use of written records. Under the Statute of
Uses in 1536, it became possible to convey a fee simple estate by means of a
written instrument—most notably the “bargain and sale” deed—without
livery of seisin.2 For more than a century, an English landowner could
transfer title through either method. The deed finally emerged victorious
from this rivalry in 1677, when the Statute of Frauds mandated that every
conveyance of an interest in land must be in writing. Thus, the body of
English property law inherited by the new United States recognized only one
method for conveying land title: the deed.



§23.03 Types of Deeds

[A] Three Basic Types
Three types of deeds are commonly used in the United States: the general

warranty deed, the special warranty deed, and the quitclaim deed. The main
difference among them is the extent to which the grantor warrants the quality
of title. Although the parties are free to negotiate which type of deed will be
used, it is customary in about two-thirds of the states to employ general
warranty deeds; special warranty deeds are the norm in a few states; and both
types are utilized in the remaining states.

[B] General Warranty Deed
A general warranty deed provides the most title protection. It contains3 six

specific covenants of title that warrant against any defect in the grantor's title
(see §26.02). For example, in the covenant against encumbrances, the
grantor warrants that there are no mortgages, easements, liens, or other
encumbrances on the property as of the time the deed is delivered. If one of
these title covenants is breached, the grantor is liable in damages. The
prudent grantee who is paying full fair market value for the property—and
thereby assuming the grantor's title is near perfect—will demand a general
warranty deed.4 If the purchase price has been reduced to compensate for a
known title defect (e.g., an easement for sewer pipes under the land), a
general warranty deed can still be used, with a specially-drafted provision
that the title covenants do not extend to that defect.

[C] Special Warranty Deed
The special warranty deed usually contains5 the same six title covenants

found in the general warranty deed, but applies them only to defects caused
by the acts or omissions of the grantor (see §26.02). Suppose S conveys title
to B pursuant to a special warranty deed. B soon discovers that the property
is burdened with an easement that allows sewer pipes to cross under the land.
If S created the easement, she is liable for breach of the covenant against
encumbrances. But the special warranty deed affords no protection against
the acts or omissions of third parties. So if the easement was granted by an



owner who held title to the property before S, B has no recourse under the
deed covenants. Similarly, in effect, the seller using a special warranty deed
does not even warrant that he owns the property.

Why would a prudent buyer accept such inadequate protection? Local
custom plays a role here, but the dominant reason is probably the availability
of a superior form of protection: title insurance. In some states where title
insurance is common—notably California and Pennsylvania—the special
warranty deed is used in most sales transactions. In practice, even the general
warranty deed may afford only limited title protection (see §26.02).

[D] Quitclaim Deed
The quitclaim deed contains no title covenants. By its use, the grantor does

not warrant that he owns the property or—if he has any title—that his title is
good. A quitclaim deed merely conveys whatever right, title, or interest the
grantor may have in the property. So why would a buyer ever accept a
quitclaim deed? One common use is to release a doubtful title claim.
Suppose A has undeniably fulfilled all legal requirements to adversely
possess O's property Greenacre. A could obtain record title to Greenacre by
bringing a quiet title action against O. But A can avoid the cost and delay of
litigation by simply asking O to convey title to her. O will be unwilling to
warrant title, but should reasonably be willing to quitclaim any theoretical
interest he retains. Or assume B is about to purchase land in a community
property state that is believed to be the separate property of seller H, a
married man; to preclude any later claim that the land was community
property, B may insist that H's wife, W, execute a quitclaim deed in favor of
B. The quitclaim deed is also used to transfer title following an involuntary
sale of property (e.g., a foreclosure sale on a judgment or tax lien).



§23.04 Requirements for Valid Deed

[A] Essential Deed Components

[1] General Principles
The basic requirements for a valid deed are simple and noncontroversial.

In general, a deed must:
(1) be in writing,
(2) be signed by the grantor,
(3) identify the grantor and grantee,
(4) contain words of conveyance, and
(5) describe the property.

The first four elements are discussed below, while the property description
element is discussed separately in [2], infra. Some states impose additional
requirements by statute (see [3], infra).

The first two elements stem from the Statute of Frauds. In general, a
conveyance of any interest in real property must be memorialized in a
writing that is signed by the grantor.6 No particular form of deed is required,
although statutes in many states authorize a “short form” of deed that parties
may voluntarily choose to use. Even a letter or other informal document may
meet the Statute of Frauds requirement.7 The standard exceptions to the
Statute of Frauds, notably part performance and estoppel, may obviate the
need for a writing (see §20.04[B][4][a]).

The third requirement—identification of the grantor and grantee—is rarely
problematic. But what if the grantor executes and delivers a deed that leaves
the name of the grantee blank? If the grantor expressly or impliedly
authorizes the recipient of the deed to insert the name of the ultimate grantee,
most courts find the deed valid after the name is added.8 Until that point, the
deed is considered void.

The fourth requirement—words of conveyance—is straightforward. The
law does not require use of technical language. Any words indicating the
grantor's intention to immediately convey title (e.g., “grant,” “convey,”



“transfer,” or “give”) will suffice.9

[2] Description of Land

[a] Methods of Describing Land
A deed must identify the land to be conveyed in sufficient detail that it can

be distinguished from all other parcels. At common law, this requirement
was strictly enforced; for example, a conveyance of land described as “the
Jones farm” was inadequate because the property could not be located by
using only the deed language. Modern courts are more willing to admit
extrinsic evidence to clarify an ambiguous description. But the traditional
insistence that the deed must contain a complete description retains much
vitality.10

A property description is essentially a method of locating the boundary
lines of a parcel of land on the surface of the earth. Three methods of
describing land are commonly used in the United States: (1) metes and
bounds; (2) government survey; and (3) plat or subdivision map. The
development of global positioning systems that can precisely locate any
point on the earth's surface allows a parcel to be identified by latitude and
longitude, which may well replace these traditional systems.

[b] Metes and Bounds
The most rudimentary method is the metes and bounds description.

Adopted by the original 13 colonies before American independence, it is still
the dominant technique used in eastern states and is used to some extent in
all states.

A metes and bounds description begins at an identifiable geographic
location or “point of beginning” on the boundary of the parcel. It then
proceeds to describe each boundary line in sequence, until the last boundary
line returns to the point of beginning, and thus creates a closed geometric
figure. An early metes and bounds description might begin: “Beginning at
the big pine tree 2 miles north of Smith's farm, thence approximately 500
feet north to the creek, thence northeasterly along the creek approximately
800 feet, etc.” Over time, using natural features of the land such as trees and
watercourses to establish boundaries proved unreliable: the tree could die
and the stream could change course. Modern metes and bounds descriptions
are much more precise, usually beginning at identifiable manmade



monuments, and then proceeding to describe each boundary line with a
course (a statement of direction in degrees) and a distance (e.g., “thence
South 41 degrees 32 minutes East 112.6 feet”) until the boundary line returns
to the point of beginning.

What if the metes and bounds description is internally inconsistent due to
human error, destruction of monuments, or the like? Over time, courts have
developed a priority list for choosing between inconsistent components of a
description, from most reliable to least reliable:

(a) natural monuments,
(b) artificial monuments,
(c) adjacent tracts or boundaries,
(d) courses or directions,
(e) distance,
(f) quantity or area, and
(g) place names.11

For example, if the courses and distances in a metes and bounds description
enclose a 50-acre tract, this will prevail over the description of the parcel as
containing “65 acres.”12

[c] Government Survey
Hoping to encourage western settlement and aware of the inadequacies of

the metes and bounds system, Thomas Jefferson spearheaded the adoption of
a government survey program in 1785. Virtually all land added to the United
States thereafter—excluding Texas—was surveyed by the federal
government. Most land in the United States can be described by reference to
these surveys.13 This method is routinely used to describe large tracts of
land, typically rural or agricultural parcels.

The government survey system (or “rectangular system”) is essentially a
series of rectangles. The system is based on a national network of survey
lines: principal meridian lines (which run north-south) and base lines (which
run east-west). Using the locations where these lines intersect as starting
points, land was divided into square tracts called townships, each measuring
six miles by six miles, and containing 36 square miles. Each township was
further subdivided into 36 square tracts called sections, each containing one



square mile. Almost any square mile in the nation can be identified by ready
reference to this system. For example, “Section 10, Township 3 South,
Range 4 West, Michigan Meridian” refers to only one particular square mile.
Because each section contains 640 acres, portions of a section can be
described with equal ease.14 The “southwest quarter of the northwest quarter
of Section 10, Township 3 South, Range 4 West, Michigan Meridian”
designates only one 40-acre parcel. A metes and bounds description can be
combined with a government survey description to identify an irregularly-
shaped parcel.

[d] Plat or Subdivision Map
Today a plat or “subdivision map” description is used in conveying most

urban and suburban land, particularly in residential subdivisions. A plat is
simply a map depicting the lots in a new subdivision, usually prepared by a
surveyor employed by the subdivider. The plat depicts the location and
dimensions of each lot, together with planned streets and other
improvements. Each lot in the subdivision is assigned a particular number.
The plat also includes information that allows the subdivision as a whole to
be located, usually by reference to an external monument or the government
survey system.

Once the plat is approved by the local planning commission or other
responsible government agency, it is recorded in the official land records.
Thereafter, each lot can be conveyed using a brief description that
incorporates the plat by reference.15 For example, a deed could simply
specify: “Lot 26, as shown on that certain Plat recorded in Book 212, Page
36, Records of Golden County, Colorado.”

[3] Nonessential Deed Components
Consideration is necessary for a valid contract, but not for a valid deed.16

Gifts of real property, such as gifts among family members or gifts to
charity, are quite common. A deed delivered to a donee is equally effective
as one delivered to a purchaser. However, the absence of consideration may
have other legal consequences, notably: (1) a donee does not share the title
protection accorded to the bona fide purchaser (see §24.04[C]); and (2) the
measure of damages for breach of the grantor's title covenants will probably
be zero (see §26.02[D]). Accordingly, if consideration was paid, this fact is
customarily recited in the deed. While not conclusive on the point, such a



recital creates a presumption that consideration was paid.
Recordation of a deed is irrelevant to its validity. An unrecorded deed is

fully effective and binding. It is customary, however, to record the deed in
order to give notice to the world of the grantee's title, and thereby preclude
adverse title claims by bona fide purchasers (see §23.06).

Acknowledgment by a notary public is routine and usually required in
order to record a deed, but is not necessary for validity (see §25.04[A]).

Witnesses to the execution of the deed are also unnecessary, except in a
few states. In contrast, witnesses to the testator's signature are generally
required for a valid will.

A seal is required only in a handful of states. The old adage that a deed
must be “signed, sealed, and delivered” is archaic. When illiteracy prevailed,
the grantor's personal seal served to help identify the grantor and thus to
authenticate the deed.

[B] Delivery

[1] General Principles
A deed is not effective until it is “delivered.” An undelivered deed is void

and passes no title to the grantee or his successors even if they are bona fide
purchasers. In order to deliver a deed, the grantor must manifest by words or
actions an intent that the deed be immediately effective to transfer an interest
in land to the grantee.17 The typical grantor delivers a deed through the act of
physically handing it to the grantee, with words indicating the grantor's intent
to transfer the interest immediately. Indeed, it is not a coincidence that this
common form of delivery resembles the ancient ceremony of feoffment with
livery of seisin.

Yet delivery may be found in cases that are far less clear than this usual
pattern.18 It is important to understand that either words or actions may
suffice to evidence the grantor's intent. As Lord Coke observed in a famous
dictum: “As a deed may be delivered to the party without words, so may a
deed be delivered by words without any act of delivery.” Consider an
example of manual delivery without words. Suppose O enters into a contract
to sell Blueacre to B for $500,000; on the day selected for the transfer of
title, B hands O a cashier's check for $500,000 and O silently hands B the
deed to Blueacre. Despite O's silence, all courts would find delivery here,



given the factual circumstances surrounding O's act of physically handing
over the deed.19 Delivery by words alone is also possible. Suppose O
executes a deed conveying Blueacre to B, but learns that B is on vacation in
Alaska when he attempts to hand over the deed to B. O reaches B by
telephone, saying: “Congratulations! You're the new owner of Blueacre. I
just conveyed it to you!”

Delivery issues mainly arise in the context of family gifts.20 In the routine
sales transaction, there is no doubt of the grantor's intent and the escrow
agent, attorney, or other professional supervising the transaction can easily
ensure that a valid delivery occurs. But these safeguards are sometimes
absent in a gift transaction. The most common delivery problems are
presented by the grantor who manifests an intent to retain some control over
the deed or the property itself after execution of the deed. Is this an
immediately effective transfer of title to the grantee (and thus a valid
delivery) or a disguised substitute for a will (and thus an ineffective
delivery)? The question often surfaces in title litigation between the grantee
and the residual devisees under the grantor's will. If the grantor intends the
deed to take effect only upon death, no delivery has occurred; thus, the deed
is a nullity, and the property is legally part of the grantor's estate, where it
will be distributed according to the will.21 Some courts find valid delivery by
construing the deed as an immediate transfer of a future interest that merely
becomes possessory upon the grantor's death.

Once a deed is validly delivered, title vests in the grantee. Suppose O duly
delivers a deed conveying Blueacre to G, but then changes his mind and
demands that G return the deed to him, which G does. Or suppose that G
burns the deed at O's request, in order to undo the conveyance. In both
instances, G still owns Blueacre. Once delivery has occurred, the fate of the
deed document is irrelevant. In order to transfer title back, G must execute
and deliver a new deed to O.22

[2] Why Require Delivery?
In theory, delivery serves essentially the same evidentiary and cautionary

functions that underlie the Statute of Frauds (see §20.04[B][5]). The
ceremony of delivery in the presence of witnesses might facilitate testimonial
evidence of the conveyance, which minimizes the risk of later dispute. Yet
because a valid delivery can occur without any witnesses, the requirement



often fails to provide such evidence. Similarly, the requirement might help
impress the grantor with the significance of his actions, like the Statute of
Frauds requirement that the grantor execute the deed, thus safeguarding
against the accidental or inadvertent loss of title. Unless the owner
demonstrably intends to make an immediately effective conveyance, the
deed is ineffective. Suppose, for example, that O executes a deed conveying
his land Redacre to his favorite niece A, intending to deliver the deed to A as
a present for her birthday; but two days before her birthday, A dies, leaving
all her property to her odious husband B. If a deed was effective upon
execution, without a delivery requirement, then B would own Redacre, a
result contrary to O's intent. Yet perhaps O's execution of the deed should
have alerted him to the legal significance of his conduct. In short, if the
delivery requirement is aimed at goals already fulfilled by the Statute of
Frauds, its benefit is quite limited.

Does the cost of the delivery rule outweigh its benefit? In some respects,
the doctrine is quite inconsistent with the law's overall concern for ensuring
the stability of land title through the use of clear, “bright line” rules. It poses
a particular danger for future purchasers in the chain of title. Suppose O
executes a deed conveying Blueacre to R, but intentionally fails to deliver it;
R obtains the deed, records it, and conveys to S; S conveys to T. In most
jurisdictions, O still holds title, even if T is a bona fide purchaser. How can
later buyers like T reasonably be expected to know that the O-R deed was
invalid? As between O and T, two innocent parties, it would make more
sense to place the loss of title on O, who was best situated to prevent the loss
in the first place, by analogy to the rule governing deeds induced by fraud
(see §23.08[A]). If the grantor's carelessness allowed the deed to be placed
into the stream of commerce, why shouldn't downstream purchasers be
protected? In operation, this rule is rarely as draconian as it might appear,
because (1) the disappointed purchaser will recoup the loss through title
insurance or deed warranties, or (2) the culpably negligent grantor will be
deemed estopped from challenging the bona fide purchaser's title.

[3] Presumptions
Delivery is a question of fact. The typical delivery dispute involves

intricate and often conflicting evidence about the grantor's intent. Courts
have developed a set of rebuttable presumptions to resolve these difficult
cases. In most states, delivery will be presumed if (1) the deed is recorded, or



(2) the grantee has physical possession of the deed.23 Suppose O executes a
deed in favor of his nephew N. N ultimately obtains physical possession of
the deed and records it. If O now brings suit to cancel the deed based on
nondelivery, he will confront a judicial presumption that delivery occurred.
O can overcome this presumption with affirmative evidence demonstrating a
lack of delivery (e.g., if N stole the deed from O's office).24

[4] “Deed in a Box” Cases
The most persistently troublesome (and inconsistent) delivery cases

involve the “deed in a box.” Suppose O executes a deed conveying
Brownacre to B, and places it in a safe deposit box (or other locked box)
where it is discovered after O's death. So far, courts all agree that O has not
manifested the requisite intent for delivery.25 But the addition of even a
single fact to this basic scenario may bring uncertainty. For example,
suppose O gives B a key to the safe deposit box; this might be seen as a
symbolic act that gives B control and dominion over the deed.26 Or what if B
is O's wife? Courts are more likely to find delivery where the grantee is a
close relative, on the theory that the conveyance is consistent with prudent
estate planning. Or suppose O announces to his family while signing the
deed: “I want B to own Brownacre.” Such a public statement is usually
viewed as strong evidence of delivery.27 Predicting the outcome of these
fact-specific cases is extraordinarily difficult.

[5] Conditional Delivery to Grantee
Suppose O executes a deed conveying title to Greenacre to G “effective

when G reaches the age of 25”; O then hands the deed to G, his 22-year-old
daughter. Has a valid delivery occurred? Most jurisdictions still follow the
common law view that a grantor may not condition delivery to the grantee.
Yet there is a split of authority on how this rule is applied. Some courts hold
that any condition prevents a valid delivery; they reason that delivery
requires that the grantor intend an immediate transfer of title, not a transfer
that becomes effective at some later date when the condition is fulfilled.28

Under this view—which closely tracks the logic of the common law rule—
the grantee receives nothing at all.29

Surprisingly, a majority of courts deals with this situation by ignoring the
condition and vesting absolute title in the grantee. As one court summarized:



“Conditional delivery to a grantee vests absolute title in the latter.”30 Why?
The majority rule reflects the law's historic concern to protect the certainty of
land title. If the identity of the owner hinges on whether a condition has been
fulfilled, it may be difficult to ascertain who holds title. Given this
uncertainty, title claimants will be reluctant to invest their time and resources
in enhancing the productive value of the land, and lenders will be unwilling
to extend credit based on such doubtful collateral.31

Despite the rule against conditional delivery, the creative grantor can
accomplish the same result in most instances by unconditionally delivering a
conditional future interest. Consider the phrasing in the example above:
“effective when G reaches the age of 25.” Depending on the surrounding
facts, this same language might alternatively be construed as an immediate
transfer of an executory interest to G, which merely becomes possessory in
the future. If so, a valid delivery of a future interest has occurred. The key—
and perhaps artificial—distinction turns on when the grantor intends the deed
to be effective: now or later?

Disputes arising from conditional delivery to the grantee arise most
commonly in connection with a “death condition.” Suppose O conveys
Greenacre “to G effective upon my death.” Despite the general rule
discussed above, in this special context many courts find that no delivery has
occurred, reasoning that O did not intend her deed to be immediately
effective. Other courts construe this situation as an immediate transfer of a
future interest to G, which merely becomes possessory upon O's death, and
thus find valid delivery. Of course, O could avoid this difficulty by expressly
conveying only a vested remainder to G, and reserving a life estate in
himself.

What if the grantor reserves a right to revoke the deed? O could convey
Greenacre “to G, but in O's sole and absolute discretion O can revoke and
cancel this deed at any time.” Arguably, G receives an immediate transfer of
an unusual fee simple subject to a condition subsequent in Greenacre: G
enjoys fee simple in Greenacre until and unless O changes her mind. Of
course, O could change her mind as long as she lives; thus some courts find
no delivery, on the rationale that G has not effectively received any interest
at all until O dies without changing her mind. Probably the majority of courts
—albeit reluctantly—finds a valid delivery under these circumstances.32

These courts usually rely on the formalistic argument that a grantee like G



has received an immediate interest, even if it is speculative and uncertain.
The better explanation for this outcome focuses on the policies underlying
the delivery requirement. If the grantor executes a deed that includes written
conditions and manually delivers it to the grantee, the evidentiary and
cautionary policies that the requirement is intended to serve are both met.
The grantor is fully aware she is performing a legally binding act, while the
deed and the surrounding circumstances clearly evidence the grantor's intent.
With the modern acceptance of revocable will substitutes such as inter vivos
trusts, life insurance policies, and joint tenancy bank accounts, courts are
increasingly reluctant to invalidate the revocable deed.

[6] Delivery to Third Party

[a] Sale Escrow
In many real property sales transactions, the deed is conditionally

delivered to an escrow agent with instructions that it be delivered to the
grantee when the contract conditions are met. Although a deed cannot be
conditionally delivered directly to a grantee, it may be conditionally
delivered to a third party. The escrow agent is essentially a neutral third party
who is retained to facilitate the transaction, usually an attorney, title
insurance company, escrow company, or financial institution.33

Suppose O contracts to sell fee simple absolute in Redacre to B for
$500,000. O executes and delivers his deed to an escrow agent with
instructions that it be delivered to B once B's payment is received in escrow.
B deposits the sales price into escrow with parallel instructions. When all
conditions of the parties' instructions are met, the deed is delivered and title
passes; the escrow agent disburses the deed to B and the sales price to O.34

When is delivery through escrow effective? Assume O delivers his deed
into escrow on January 1, but all conditions of the parties' instructions are not
met until March 1; the escrow agent delivers the deed to B on March 1. Here
a curious legal fiction arises. Once the conditions of delivery are fulfilled,
and delivery occurs, the effective date of the delivery is said to “relate back”
to the original deposit into escrow if required to prevent injustice. Under this
relation back doctrine, the law deems that O's deed was delivered to B on
January 1, not March 1. The effective date of delivery is often important. For
example, if O's creditor attempts to impose a $300,000 judgment lien on
Redacre on February 1, the lien has no effect on Redacre or on B's rights if



the doctrine applies. The doctrine operates in a similar fashion where the
grantor dies or becomes incompetent after delivering the deed into escrow.

The rare escrow agent who violates instructions by giving the deed to the
buyer before all conditions are met creates an unfortunate mess. In one
celebrated decision,35 the seller gave an executed deed to the buyer's real
estate broker, to hold as an escrow agent pending the seller's inspection of an
apartment building that the buyer proposed to trade for the seller's property.
Before this condition was met, the buyer obtained possession of the deed,
recorded it, and resold the property to an innocent purchaser for value. Citing
the standard rule that any delivery of a deed from escrow before conditions
are fulfilled is void, the court noted—quite properly—that the deed was
ineffective as between the seller and buyer. Yet, with little further analysis,
the court mechanically applied this same principle to nullify the deed as
between the original owner and the innocent purchaser for value. Most
American courts still follow this view, except where the grantor was clearly
negligent in selecting the escrow holder or unduly delayed in asserting his
claim. However, scholars argue strongly that the innocent purchaser should
always be protected in this situation, relying on the familiar adage that when
a loss must fall on one of two innocent parties, it should fall on the party who
best could have prevented the loss.36 Under this reasoning, the original
owner—who participated in selecting the culpable escrow agent—should
bear the loss.

[b] “Death Escrow”
Can delivery to a third party be conditioned on the grantor's death?

Suppose (a) O executes a deed conveying title to her property Blueacre to G,
(b) hands the deed to T, and (c) tells T to deliver the deed to G when O dies.
Has the O-G deed been delivered? There is widespread judicial agreement
that the answer turns on O's ability to retrieve the deed from T. If the grantor
can recover the deed from the third party (e.g., if the third party is an agent
of the grantor), most courts reason that this is sufficient retained control to
preclude delivery.

This rule may produce harsh results. In one case, for example, an elderly,
childless couple executed a deed conveying their family farm to a nephew
and announced that they wanted him to have “the place.”37 The grantor-
couple asked the nephew to leave the deed at their bank until they died; and



the banker assured the nephew that he would put the deed in an envelope and
keep it in the vault until the nephew called for it. After the couple died, the
deed was discovered in the bank vault inside an envelope that a bank
employee—without the knowledge of the parties—had labeled with the
names of both the grantee and one grantor. Because the bank's standard
practice would have allowed the grantors to retrieve such an envelope and
thus revoke the deed—even though the grantors were apparently unaware of
this—the court found no delivery had occurred. Results like this that frustrate
a grantor's clear and unambiguous intent have prompted strong criticism of
the ban on revocable escrows. The grantor-couple could have achieved their
objective here by simply transferring title to the property into a revocable
trust and naming the nephew as its sole beneficiary; indeed, a prudent
attorney would have recommended this procedure. Given the modern
acceptance of revocable trusts as an estate planning device, scholars suggest
that revocable “death escrows” should similarly be permitted.

On the other hand, the irrevocable death escrow is usually held valid.
When the grantor delivers a deed to a third party with instructions to deliver
it to the grantee upon the grantor's death—without retaining any power to
retrieve the deed—the delivery requirement is satisfied.38 A judicial fiction is
employed to mute the logical inconsistency of this result with the common
law standard. In most states, although the deed appears on its face to convey
fee simple absolute, it is construed to immediately convey a future interest to
the grantee, which becomes possessory when the grantor dies.

[7] Transfer-on-Death Deed
Many states have adopted statutes that authorize the transfer-on-death

deed, which becomes effective at the death of the grantor.39 This is a useful
tool in estate planning because it allows title to real property to be transferred
without the need for probate.40

In general, a transfer-on-death deed must (a) contain the essential elements
of a recordable deed, (b) state that the transfer of title will occur at the
grantor's death, and (c) be recorded before the grantor dies. Delivery is not
required for a valid transfer-on-death deed, because the deed has no legal
effect until the grantor dies. After the creation of a transfer-on-death deed,
the grantor retains the normal rights of any owner, including the right to sell
or mortgage the property. The grantor may revoke the deed at any time



before death, and it is automatically revoked if the property is sold.

[C] Acceptance
In theory, the grantee must accept the deed in order for a conveyance to be

effective. Yet, in practice, acceptance is rarely important. The law presumes
that a grantee will accept a beneficial conveyance. On the other hand,
suppose O conveys Greyacre (a toxic waste dump) to G without G's
knowledge, hoping to avoid statutory liability for cleanup costs (see §29.08).
The acceptance element allows G to disclaim the conveyance, and thus avoid
the cleanup liability that may accompany title. A disclaimer must be made
within a reasonable period of time after the grantee becomes aware of the
conveyance.



§23.05 Interpretation of Deeds
The ambiguous deed poses a special problem. The central rule in deed

interpretation is to follow the intent of the parties.41 Initially, a court will
attempt to ascertain this intent from the “four corners” of the deed itself,
considering all of its provisions. If the ambiguity remains, extrinsic evidence
(e.g., statements and conduct of the grantor and grantee) will be examined.

The classic scenario involves a deed that is so ambiguous that the parties
dispute the nature of the estate or interest it conveys, as where a deed could
be interpreted as conveying either fee simple absolute or an easement. If the
basic rules above fail to resolve the problem, courts usually presume that the
grantor intended to convey his entire interest in the property, not merely a
portion.42 This rule of construction minimizes quiet title suits and prevents
fragmentation of property ownership.

Suppose O owns a life estate in Blueacre; he then executes and delivers a
deed which appears to convey fee simple to X. What does X receive? The
general rule is that a deed transfers whatever interest the grantor has in the
land—even if this varies from the interest described in the deed—unless the
deed clearly manifests a contrary intent. Accordingly, X receives a life estate
in Blueacre.



§23.06 Recordation of Deeds
Virtually all deeds are “recorded.” The mechanics of recording are simple.

The grantor must execute the deed in the presence of a notary public or
similar official; the notary will then sign an acknowledgment form attesting
under penalty of perjury that the grantor in fact executed the deed. Once a
deed has become effective through delivery, the grantee (or the grantee's
agent) presents the original deed to the recorder's office or similar agency
and pays a small fee. A clerk stamps an identification number on the deed,
places a copy of the deed (often on microfilm or microfiche) into the official
land records, lists information about the deed in various public indices so
that it can be located by title searchers, and returns the original deed to the
grantee.

Why are deeds recorded? Recordation is not required for a deed to be
valid. An unrecorded deed is fully effective. Yet the prudent grantee will
immediately record his deed in order to protect his title against later
claimants. As discussed in more detail in Chapter 24, under some
circumstances the law will vest title in a bona fide purchaser—a later
purchaser for value who has no notice or knowledge of previously-created
interests. Recording a deed gives “notice to the world” of the grantee's title,
and effectively eliminates this risk.



§23.07 Effect of Forgery
A forged deed is completely void.43 It conveys nothing to the grantee or

any subsequent grantee in the chain of title, including any later bona fide
purchaser. Assume F forges a deed that purports to convey fee simple
absolute in Whiteacre from its true owner, O, to F, and duly records the deed.
After confirming through a title search that F holds record title, innocent
buyer B—unaware of the forgery—purchases F's interest for $300,000 and F
conveys title to B. Even though B paid fair market value, and had no notice
of O's continued claim to the property—the hallmarks which protect the bona
fide purchaser—B has no interest at all in Whiteacre. The forged O-F deed is
void, and hence the F-B deed is similarly void.

Why is a forged deed void even as to an innocent purchaser? A contrary
rule might well tend to encourage forgery, as innocent buyers became less
careful or as forgers collusively transferred title to “innocent” conspirators.
Further, as between the true owner and the later purchaser, the purchaser is
in a somewhat better position to protect himself through careful inquiry and
inspection if only because (unlike the true owner) the purchaser is aware that
a sales transaction is underway. In any event, standard title insurance policies
protect the insured purchaser against forgery, so most purchasers will suffer
little or no loss.



§23.08 Effect of Fraud

[A] Fraud in the Inducement
F offers to trade his ancient and valuable vase to O, in exchange for title to

O's vacation cabin known as Greenacre; O accepts. O executes and delivers a
deed conveying title to F, and F hands O the vase together with a bill of sale.
Three days later, O takes his vase to an appraiser, who informs him that it is
merely a modern reproduction, worth almost nothing. It is well-settled that a
deed induced by the grantee's fraud is voidable in an action brought by the
true owner against the grantee.44 Thus, O could sue F to rescind the
transaction and recover title.

But what if F conveys Greenacre to innocent purchaser B one day after F
acquires title? Under these circumstances, B prevails over O. When one of
two innocent parties must incur a loss due to a third party's fraud, courts
usually allocate the loss to the party who was in the best position to avoid the
loss in the first place.45 Here, O knew he was conveying title to his land; he
could have discovered F's fraud through prudent pre-purchase investigation,
such as by demanding an appraisal of the vase before the conveyance
occurred. B, on the other hand, had no opportunity to know that the deed was
induced by fraud, and has the normal equities associated with any bona fide
purchaser (see §24.03).

[B] Fraud in the Factum
A different result flows from fraud in the factum (also called fraud in the

inception), where fraud prevents the grantor from knowing that he is
executing a deed. Suppose F knocks on widow O's door, pretending to sell
magazine subscriptions. When O agrees to subscribe, F tells her she is
signing a subscription form, but F takes care to ensure that O's signature is
actually placed on the bottom of a deed protruding below the subscription
form. In this situation, many courts hold that a deed procured by fraud in the
inception is void for all purposes, and treat it like a forged deed, particularly
if the grantor is elderly, infirm, or unsophisticated.46 On the other hand,
where the grantor is capable of protecting his own interests, a court is more
likely to conclude that his conduct was negligent and estop him from



challenging the rights of a later bona fide purchaser.



§23.09 Estoppel by Deed
Suppose O conveys title to Redacre to G, using a warranty deed. At the

time, O does not own title to Redacre but G is unaware of this fact. One
month later, O acquires title to Redacre. What happens? Under the doctrine
of estoppel by deed, G owns Redacre. The doctrine applies when a grantor
uses a warranty deed to purportedly convey title to land he does not own to
an innocent grantee. If the grantor later acquires title to the land, it
automatically passes to the grantee.47 Why? In equity, the grantor is estopped
to claim title that is superior to that of his grantee. Moreover, the grantee
could bring suit against the grantor for breach of deed warranties in any
event, so the doctrine shortcuts the process.

1. To minimize the risk of dispute, most states have adopted legislation approving the use of short
statutory deed forms.

2. See generally French v. French, 3 N.H. 234 (1825).
3. The title covenants may not actually be written on the deed. Most states have adopted some type

of statutory “short form” deed; the use of this form automatically incorporates certain specified
statutory warranties. For example, in Michigan a deed that merely includes the phrase “conveys and
warrants” is considered a general warranty deed. Mich. Comp. Laws Ann. §565.151.

4. See David M. Brasington & Robert F. Sarama, Deed Types, House Prices and Mortgage Interest
Rates, 36 Real Est. Econ. 587 (2008) (noting that average price for house sold with general warranty
deed was significantly higher than house sold with limited warranty deed).

5. Title covenants may be incorporated by reference where a statutory deed form is used. For
example, in California a deed containing the term “grant” is a type of special warranty deed. Cal. Civ.
Code §1113.

6. Would an electronic deed satisfy the Statute of Frauds? Under the Uniform Electronic
Transactions Act, now adopted by a majority of states, the answer is “yes.” Unif. Electronic Trans. Act
§7. See also §20.04[B][3][b] (discussing use of electronic documents under the federal Electronic
Signatures in Global and National Commerce Act).

7. See, e.g., Metzger v. Miller, 291 F. 780 (N.D. Cal. 1923) (mother's letters to son were a valid
deed).

8. See, e.g., Womack v. Stegner, 293 S.W.2d 124 (Tex. Ct. Civ. App. 1956).
9. See, e.g., Harris v. Strawbridge, 330 S.W.2d 911 (Tex. Ct. Civ. App. 1959) (language of

habendum clause construed as words of grant). But see In re O'Neill's Will, 185 N.Y.S.2d 393 (App.
Div. 1959) (letter that stated claimants “are welcome to live as long as they wish in the ... house—as
long as they wish” did not create a life estate).

10. See, e.g., Bowlin v. Keifer, 440 S.W.2d 232 (Ark. 1969) (instrument that contained no property
description was not an effective deed); Grand Lodge v. City of Thomasville, 172 S.E.2d 612 (Ga. 1970)
(deed held void because land description was indefinite); Fears v. Texas Bank, 247 S.W.3d 729 (Tex.
App. 2008) (deed conveying “20 acres off of the West end” of a 100-acre parcel was unenforceable
because no information was given about the “length, breadth, or shape” of the tract).



11. See, e.g., Doman v. Brogan, 592 A.2d 104 (Pa. 1991) (monument prevails over distance). But
see Pritchard v. Rebori, 186 S.W. 121 (Tenn. 1916) (based on extrinsic evidence of parties' intent,
course and distance prevail over adjacent boundary).

12. Cf. Parr v. Worley, 599 P.2d 382 (N.M. 1979) (center of highway, as monument, prevailed over
acreage statement in deed).

13. The principal exceptions are the Atlantic states and Kentucky, Maine, Tennessee, Texas, West
Virginia, and Vermont.

14. See, e.g., Bybee v. Hageman, 66 Ill. 519 (1873) (using government survey to describe 1-acre
parcel).

15. Because lots created by a plat may be irregularly shaped, confusion may arise when later
attempts are made to divide them further. See, e.g., Walters v. Tucker, 281 S.W.2d 843 (Mo. 1955).

16. Chase Fed. Sav. & Loan Ass'n v. Schreiber, 479 So. 2d 90 (Fla. 1985) (following general rule,
despite dissent's plea that allowing gift deeds among non-relatives “provides a means to protect title to
real property for gigolos, mistresses, and con artists”).

17. See, e.g., Pipes v. Sevier, 694 S.W.2d 918, 926 (Mo. Ct. App. 1985) (grantor must part “with the
instrument with the intention to relinquish all dominion and control over it so as to make the deed a
presently effective and operative conveyance of title to the land”); Caruso v. Parkos, 637 N.W.2d 351,
357 (Neb. 2002) (“The vital inquiry is whether the grantor intended a complete transfer—whether the
grantor parted with dominion over the instrument with the intention of relinquishing all dominion over
it and making it presently operative as a conveyance of title to the land.”).

18. Is it possible to deliver an electronic deed? For an analysis of the issue, see Derek Witte,
Comment, Avoiding the Un-Real Estate Deal: Has the Uniform Electronic Transactions Act Gone Too
Far?, 35 J. Marshall L. Rev. 311, 322–25 (2002).

19. But delivery does not necessarily occur when the grantor hands the deed to the grantee. See, e.g.,
Martinez v. Martinez, 678 P.2d 1163 (N.M. 1984) (no delivery occurred where grantors gave deed to
grantees with instructions to place deed in escrow until mortgage was paid, but grantees recorded deed
instead).

20. See, e.g., Capozzella v. Capozzella, 196 S.E.2d 67 (Va. 1973).
21. See, e.g., Johnson v. Johnson, 760 S.E.2d 618, 619 (Ga. Ct. App. 2014) (no delivery occurred

where grantor placed deed in car trunk, devised car to grantee, and told grantee that deed would be
“right there in the trunk with [the] important papers”); Rosengrant v. Rosengrant, 629 P.2d 800 (Okla.
Ct. App. 1981) (no delivery occurred where grantors did not intend deed to take effect until their
death). But see Vasquez v. Vasquez, 973 S.W.2d 330 (Tex. App. 1998) (valid delivery where grantor
gave deed to her attorney with instructions to deliver it after her death, “without reserving a right to
recall the deed”). Delivery disputes are highly factual and may produce results which appear to be
inconsistent. Compare Blancett v. Blancett, 102 P.3d 640 (N.M. 2004) (no delivery where grantor told
grantee not to record deeds unless he “died without a will or did something ‘crazy,’” and later executed
estate planning documents inconsistent with deeds) with Salter v. Hamiter, 887 So. 2d 230 (Ala. 2004)
(delivery found where grantor told grantee not to record deeds until after her death, and grantor
continued to act as owner for 33 years, including leasing, mortgaging, and selling portions of property).

22. As one scholar explains: “Delivery of a deed is like squeezing toothpaste out of the tube—the
grantor can't put it back in again.” Dale A. Whitman, Teaching Property—A Conceptual Approach, 72
Mo. L. Rev. 1353, 1358 (2007).

23. Hoefer v. Musser, 417 S.W.3d 330 (Mo. Ct. App. 2013).
24. See, e.g., Lenhart v. Desmond, 705 P.2d 338 (Wyo. 1985) (grantor overcame presumption of

delivery by showing that grantee had taken deed from safe deposit box without his knowledge or
consent).

25. See, e.g., Williams v. Cole, 760 S.W.2d 944 (Mo. Ct. App. 1988); Wiggill v. Cheney, 597 P.2d
1351 (Utah 1979).



26. See, e.g., Kresser v. Peterson, 675 P.2d 1193 (Utah 1984) (delivery valid where, inter alia,
grantees were cotenants in safe deposit box); Montgomery v. Callison, 700 S.E.2d 507 (W.Va. 2010)
(valid delivery where grantor placed deeds in safe deposit box and gave all his box keys to grantees,
“thus demonstrating his intent to relinquish any control and right to possession of the contents of the
box”).

27. See, e.g., id. at 1194 (at time of signing deed, grantor stated that she intended her sons to have
the property).

28. See, e.g., Martinez v. Martinez, 678 P.2d 1163 (N.M. 1984) (no delivery occurred where
grantors handed deed to grantees with instructions to place deed in escrow until mortgage on property
was paid, but grantees instead recorded deed).

29. But see Chillemi v. Chillemi, 78 A.2d 750 (Md. 1951) (permitting conditional delivery to
grantee, but finding that condition was not met, so title did not pass).

30. Sweeney v. Sweeney, 11 A.2d 806 (Conn. 1940) (oral condition—that deed would take effect
only if grantor died before grantee—held invalid).

31. See also id. at 808 (“The safety of real estate titles is considered more important than the
unfortunate results which may follow the application of the rule in a few individual instances. To relax
it would open the door wide to fraud and the fabrication of evidence.”).

32. See, e.g., St. Louis County Nat'l Bank v. Fielder, 260 S.W.2d 483 (Mo. 1953).
33. An unconditional delivery to the grantee's agent is deemed a valid delivery to the grantee. For

example, in Caruso v. Parkos, 637 N.W.2d 351, 358 (Neb. 2002), the grantor gave the deed to her
attorney so that it could be recorded; the attorney later testified that he considered himself to be acting
as an agent of the grantees for the “limited purpose of filing the deed,” and the court found this to be a
valid delivery.

34. Cf. Ferguson v. Caspar, 359 A.2d 17 (D.C. 1976) (buyers breached their contractual duty by
imposing additional conditions to payment).

35. Clevenger v. Moore, 259 P. 219 (Okla. 1927).
36. John Mann, Escrows—Their Use and Value, 1949 U. Ill. L.F. 398.
37. Rosengrant v. Rosengrant, 629 P.2d 800 (Okla. Ct. App. 1981).
38. See, e.g., Pipes v. Sevier, 694 S.W.2d 918, 921 (Mo. Ct. App. 1985) (grantor gave deeds to her

attorney with instructions to deliver them after she died, aware that she “could not thereafter cancel the
deeds or change my mind”). But see Chandler v. Chandler, 409 So. 2d 780 (Ala. 1981) (where grantor
gave deed to bank to deliver to remainderman upon grantor's death, court found valid delivery, even
though grantor could retrieve deed from bank).

39. See, e.g., Cal. Prob. Code §§5600 et seq. Many of these statutes are based on the Uniform Real
Property Transfer on Death Act (2009).

40. Dennis M. Horn & Susan N. Gary, Death Without Probate: TOD Deeds? The Latest Tool in the
Toolbox, 24 Prob. & Prop. 12 (2010).

41. See, e.g., Grayson v. Holloway, 313 S.W.2d 555 (Tenn. 1958) (rejecting common law rule that
granting clause in deed prevails over inconsistent habendum clause, in favor of modern rule that
interprets deeds in accordance with intent of parties).

42. See, e.g., First Nat'l Bank v. Townsend, 555 P.2d 477 (Or. Ct. App. 1976) (applying
presumption, court construes deed as conveying fee simple absolute, not merely timber and mineral
rights).

43. See Brock v. Yale Mortg. Corp., 700 S.E.2d 583 (Ga. 2010).
44. See Delsas v. Centex Home Equity Co., LLC, 186 P.3d 141 (Colo. App. 2008) (recognizing

rule). A deed is also voidable if it is procured through undue influence. See Caruso v. Parkos, 637
N.W.2d 351 (Neb. 2002).

45. See, e.g., McCoy v. Love, 382 So. 2d 647, 649 (Fla. 1979) (illiterate, elderly owner executed
deed in reliance on buyer's false representation that it conveyed only part of her property, when in



reality it conveyed all; because the “law charged her with the responsibility of informing herself as to
the legal effect of the document she was signing,” subsequent parties would hold title if they were bona
fide purchasers).

46. See Delsas v. Centex Home Equity Co., LLC, 186 P.3d 141 (Colo. App. 2008) (recognizing
rule).

47. See, e.g., Schwenn v. Kaye, 202 Cal. Rptr. 374 (App. 1984) (grantor purported to convey fee
simple absolute to grantees via warranty deed, even though grantor did not own all mineral rights in the
property; when grantor later received certain oil and gas rights in the land, they automatically passed to
grantees).
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§24.01 The Problem of Conflicting Title Claims
How does the law resolve conflicting title claims?1 Suppose O first

conveys fee simple absolute in Redacre to A, and a month later conveys the
same estate to B. Who owns title to Redacre? Or suppose L grants an
easement burdening Greenacre to C, and then transfers title to Greenacre to
D. Does D take title subject to C's easement?

Title disputes commonly arise in three situations. First, two or more
claimants may dispute who holds the present possessory estate in a particular
tract of land; in the above hypothetical, both A and B claim to hold fee
simple absolute in Redacre. Second, a title dispute may arise between the
holder of the present possessory estate and someone claiming a
nonpossessory interest (e.g., a lien, easement, or covenant) in the same land;
in the above hypothetical, D might claim that his title to Greenacre is
unaffected by C's easement, while C might insist that his easement still
burdens Greenacre. Finally, two or more holders of nonpossessory interests
may dispute their respective priority. Assume, for example, that Blueacre is
only worth $40,000, but is burdened by two mortgages: a $30,000 mortgage
held by E, and a $25,000 mortgage held by F. If a foreclosure sale occurs,
whose mortgage is paid off first?

American property law uses the same principles to resolve all types of
conflicting title claims. In a nutshell, the system consists of one general rule
and two exceptions to the rule. The traditional common law rule is that the
person whose interest is first delivered prevails over anyone who acquires an
interest later (see §24.02). All states have modified this general rule through
legislation known as recording acts. The recording acts in almost all states
create a major exception to the general rule: in a title dispute between a first-
in-time claimant and a later bona fide purchaser for value, the bona fide
purchaser prevails (see §24.03). The general rule is usually subject to a
second, minor exception called the shelter rule: one who acquires an interest
from a bona fide purchaser also prevails over a first-in-time claimant (see
§24.07).

The law in this area is a compromise between two goals. On the one hand,
it seeks to provide security and stability by respecting the property rights of



current owners; the general first-in-time rule reflects this goal. On the other
hand, the law also seeks to facilitate the transfer of property rights to new
owners. Accordingly, virtually all states protect the later buyer who
innocently paid value without any notice of prior claims. Absent this special
protection, the purchase of interests in land would be extraordinarily risky,
and buyers would be less willing to buy (see §24.09).



§24.02 General Rule: First in Time Prevails
Suppose O conveys fee simple absolute in Redacre to A, and later conveys

the same estate to B. Who owns Redacre, A or B? The common law used a
first-in-time rule to resolve this title conflict: the person whose interest is
first delivered prevails.2 For example, if A's deed was delivered on Monday,
and B's deed was delivered a day later on Tuesday, then—all other things
being equal—A owns Redacre. Whether A paid value for Redacre or
received it as a gift is irrelevant; the first-in-time rule protects purchasers and
donees alike.

Conflicts between possessory estates and nonpossessory interests are
resolved in the same fashion. For example, if L grants an easement
burdening Greenacre to C, and later conveys fee simple absolute in
Greenacre to D, C's easement is first in time. Thus, although L's conveyance
to D is valid, D takes title to Greenacre burdened by the easement.
Conversely, if L conveys fee simple absolute in Greenacre to D, and
thereafter grants an easement to C, D's deed is first in time under the basic
rule. Accordingly, D takes title to Greenacre free and clear of the easement;
C has no interest in Greenacre.

This traditional first-in-time rule is still a starting point for resolving title
conflicts. But its significance has been greatly reduced by legislation. The
recording acts adopted in most states carve out two exceptions to the basic
first-in-time rule.



§24.03 First Exception to General Rule:
Subsequent Bona Fide Purchaser Prevails

[A] Nature of the Exception
Almost all states recognize a major exception to the first-in-time rule: the

bona fide purchaser doctrine. In general, a bona fide purchaser is one who
purchases an interest in land for valuable consideration without notice of an
interest already held by a third party. In a title dispute between a first-in-time
owner and a later bona fide purchaser, the bona fide purchaser prevails.3

Suppose O conveys title to Blueacre to A, who fails to record his deed or
take possession of the land. A few days later, B approaches O about buying
Blueacre. O expresses interest in selling the land and fails to disclose his
prior conveyance to A. B searches record title and inspects Blueacre, without
detecting any adverse title claim. At close of escrow, (1) B pays O for the
land, (2) O conveys title to B, and (3) B records her deed. B takes possession
of Blueacre. Two weeks later, B first learns about the unrecorded O-A deed.
Who owns Blueacre? In all states, B is the owner. B, the subsequent bona
fide purchaser, prevails over A, the first-in-time owner.

The recording act in each state defines the precise requirements for bona
fide purchaser status. Although the statutory language varies widely from
state to state, there are three basic types of recording acts: notice; race-notice;
and race.4 Roughly half of the states are notice jurisdictions, which use the
general bona fide purchaser definition described above (see also §24.04).
And about half of the states are race-notice jurisdictions, which add the
requirement that the bona fide purchaser must also be the first to record (see
§24.05).5 Finally, two states are race jurisdictions, which do not recognize
the bona fide purchaser exception at all (see §24.08).

[B] Relativity of Title
At this point, a reader considering the above hypothetical might mentally

protest: “But O first conveyed Blueacre to A. He had nothing left to transfer
to B. So how can B be the owner?” The short answer to this question is that
property rights are defined by law, not by the intentions of private parties.



Property rights exist only to the extent that they are recognized by our legal
system. The law may choose to recognize different persons as the “owner” of
the same property, depending on the circumstances. A basic precept of
American property law is that title is relative, not absolute (see §4.05[C]).

In the above hypothetical, the O-A deed is fully effective as between O
and A. In any title contest between O and A, the law will recognize A as the
owner of Blueacre. However, as between A and B, the law chooses to
recognize B as the owner of Blueacre for policy reasons (see §24.09). After
all, A carelessly failed to record his deed or otherwise warn later buyers,
while B is an innocent party who paid value for the land. As between
negligent A and diligent B, the law vests title in B.



§24.04 Who Is a Bona Fide Purchaser? Notice
Jurisdictions

[A] A Subsequent Purchaser for Value without
Notice of the Prior Interest

In notice jurisdictions, a bona fide purchaser is a subsequent purchaser
who pays valuable consideration for an interest in real property, without any
notice of an interest that a third party already holds in the land. The
definition has three key parts:

(1) a subsequent purchaser,
(2) for value,
(3) without notice of the prior interest.

[B] “A Subsequent Purchaser”
In ordinary usage, nonlawyers equate “purchaser” with someone who

acquires “ownership” of land. But the recording acts use the term in a
broader sense: a purchaser is almost any person who acquires any interest in
land. Of course, someone who obtains fee simple or another freehold estate
is considered a purchaser. The term also encompasses any person who
acquires an easement, lease, lien, mineral interest, mortgage, restrictive
covenant, or other possessory or nonpossessory interest.6

It is important to understand that only a subsequent purchaser requires the
shelter of the recording acts. A prior purchaser is first-in-time, and
accordingly protected under the common law rule unless there is a
subsequent bona fide purchaser.

[C] “For Value”

[1] Defining Value
In order to qualify for bona fide purchaser status, the purchaser must pay

value. The recording acts seek to protect the reasonable expectations of
persons who make economic investments in good faith reliance on the state
of record title, not those who merely receive gifts. Thus, donees, devisees,



and heirs are not purchasers for value.
How much must a grantee pay to be considered a purchaser for value? It is

clear that the grantee need not pay full market value. And almost all courts
agree that a grantee must pay more than mere nominal value.7 Between these
two extremes, however, the law is remarkably unclear. Some courts require a
“substantial” amount in relation to market value;8 others simply insist that
the purchase price cannot be “grossly inadequate”; and still others merely
require an amount that is greater than nominal consideration.9

Assume, for example, that B is about to purchase fee simple absolute in
Greenacre, an apple orchard worth $300,000. In order to qualify as a
purchaser for value, B need not pay $300,000 or any amount even close to
this sum. On the other hand, a nominal payment of $1.00 or $5.00 is
insufficient in most jurisdictions. Presumably, even $50,000 or $10,000
constitutes “value.” But what about $1,000 or $500? Only a vague guideline
can be offered: the smaller the purchase price, the greater the risk that it will
be held inadequate.

The confusion in this area probably stems from two sources. First, courts
are attempting to distinguish between the purchaser who negotiated a bargain
price, on the one hand, and the donee, on the other. The buyer who pays
$100 for property worth $300,000, for example, seems more like a donee
than a true purchaser for value, and does not merit protection under the
recording laws. In many instances, the line between “bargain purchaser” and
“donee who paid token consideration” requires a case-by-case adjudication.
Second, courts are aware that the effective operation of the recording system
requires both certainty and low administrative costs. The system cannot
function if litigation is commonly necessary to determine a party's status as a
bona fide purchaser. Accordingly, there is a clear judicial tendency to find
that even very low amounts of consideration—such as $5,000 for a $300,000
property—constitute “value.”

[2] Debt as Value
In general, the mortgagee or other creditor who makes a loan and receives

an interest in real property to secure repayment of the debt is considered a
purchaser for value. Thus, if O borrows $10,000 from L, and in return gives
L a promissory note for $10,000 secured by a mortgage on O's property
Blueacre, L is protected by the recording acts.



There are two main exceptions to this rule. In most states, a pre-existing
debt is not seen as value.10 Suppose O borrows $7,000 from N and in return
gives N an unsecured promissory note for $7,000. Six months later, N
demands that O provide a mortgage on Blueacre to secure the debt, without
giving O any new value; O complies. Under these circumstances, N is not a
purchaser for value. The same logic applies to the creditor who obtains a
judgment lien.11 Suppose O injures P in a traffic accident; P sues O for
personal injury and obtains a $10,000 judgment. P records his judgment,
creating a judgment lien that encumbers O's property Blueacre. In most
states, P is not considered a purchaser for value because he gave no new
value in return for his lien. Thus, P is not protected by the recording acts.12

[3] Notice after Partial Payment
On May 1, B contracts to purchase title to Redacre from O for $100,000;

B gives O a down payment of $20,000 and agrees to pay the balance on
August 1. On May 15, B learns that O had previously conveyed Redacre to S
on April 1. What are B's rights in Redacre?

In most jurisdictions, the buyer who receives actual notice of a prior
interest after paying part of the purchase price is considered a bona fide
purchaser pro tanto: payments made before notice are protected, but not later
payments.13 Here, B is a bona fide purchaser to the extent of her $20,000
down payment. In litigation between B and S, a court would have discretion
to protect B in any one of three methods: (1) award all of Redacre to S, but
require S to repay B's $20,000 down payment; (2) award a one-fifth interest
in Redacre to B; or (3) allow B to obtain full title to Redacre by paying the
$80,000 balance to S. A more difficult situation arises if the buyer is merely
charged with record notice. Suppose that S records his deed from O on May
15, but B never actually learns about S's interest until August 2, after B has
paid O in full. Under these circumstances, many courts hold that the buyer is
a bona fide purchaser as to the entire purchase price, while others merely
protect the buyer pro tanto.

In one illustrative case, the buyers paid $350,000 in advance, received a
deed from the seller, and paid the $1,950,000 balance of the purchase price a
year later. A third party, who had recorded a lis pendens before the buyers
made this final payment, then claimed title to the land. The court found that
the buyers were bona fide purchasers as to the entire purchase price, noting



that otherwise a buyer who already held title would have to undertake a title
search before making each later payment; “[s]uch an obviously absurd result
is fundamentally contrary to the whole purpose of the recording statutes.”14

[D] “Without Notice of the Prior Interest”
A notice statute protects the subsequent purchaser for value who has no

notice of the prior interest. The purchaser's knowledge is measured when the
deed or other instrument is delivered, not later. As discussed below (see
§24.06), a purchaser might receive notice in four different ways.

Suppose O conveys fee simple absolute in Blueacre to A. Two weeks
later, on May 1, O conveys the same estate to B in exchange for valuable
consideration. The next day, May 2, B receives a phone call from A, in
which A informs B about the O-A deed. On May 3, B records the O-B deed.
Who owns Blueacre? A is first-in-time, so B can prevail only if B is a bona
fide purchaser. In notice jurisdictions, the key question is: did the subsequent
purchaser for value have notice of the prior interest? As applied to these
facts, we would ask: did B have notice of A's interest on May 1 (the day
when B obtained delivery of the O-B deed)? No! The fact that B received
actual notice on May 2—after the O-B deed was delivered—is irrelevant.

[E] Application of Rule
Consider a hypothetical. O, holding fee simple absolute in Greenacre,

conveys a road easement to A on June 1; A fails to record his easement deed.
On July 1, O encumbers the property with a mortgage in favor of B; B
records on the same day. Finally, on August 1, O conveys fee simple
absolute in Greenacre to C, a purchaser for value. In a notice jurisdiction,
who holds what interest in Greenacre?

Suppose B forecloses on his mortgage and purchases Greenacre at the
foreclosure sale. Does B take title with A's easement in place? A's interest is
first in time, so B can prevail only if he qualifies for bona fide purchaser
status. Thus, the question becomes: did B have notice of A's easement when
the mortgage was delivered? On these facts, the answer appears to be “no.”
Because A's easement deed was never recorded, B is not charged with record
notice; and B had no actual notice. Perhaps A used the easement in such an
obvious and frequent manner that B is charged with inquiry notice.
Otherwise, B qualifies for bona fide purchaser status and takes title free and



clear of A's easement.
But what about O's deed to C? As between B and C, B's interest is first in

time, so C can prevail only if she qualifies for bona fide purchaser status. C
is a subsequent purchaser for value. However, B's mortgage was recorded
before C acquired her interest. This record notice bars C from protection as a
bona fide purchaser. Accordingly, B owns fee simple absolute in Greenacre
after the foreclosure.



§24.05 Who Is a Bona Fide Purchaser?: Race-
Notice Jurisdictions

[A] A Subsequent Purchaser for Value without
Notice of the Prior Interest Who Records First

In a race-notice jurisdiction, a bona fide purchaser is a subsequent
purchaser for value without notice of the prior interest who records her
interest first. The first three elements are the same ones required in a notice
jurisdiction: a subsequent purchaser ... for value ... without notice of the
prior interest (see §24.04).15 Thus, race-notice jurisdictions merely add on a
fourth requirement: the subsequent purchaser must be the first one to
record.16

[B] Application of Rule
Assume O, holding title to Redacre, conveys the mineral rights to D on

June 1; D fails to record the mineral deed. On July 1, O executes a lease in
favor of E, who fails to record his lease or take possession of Redacre. On
July 15, D records. Finally, on August 1, O conveys title to Redacre to F, a
purchaser for value, who records. E then records. In a race-notice
jurisdiction, who holds what interest in Redacre?

On these facts, D prevails over E. D is first-in-time, while E cannot qualify
for bona fide purchaser protection because D recorded first. F also prevails
over E. As between E and F, E was first in time, but here F is a bona fide
purchaser for value who recorded before E did. Accordingly, E has no
remaining interest in Redacre.

What about the respective rights of D and F? As between the two, D was
first-in-time. Thus, F can prevail only if he both (1) is a bona fide purchaser
for value and (2) recorded first. F is a purchaser for value. However, D
recorded on July 15, before F obtained his interest on August 1. F
accordingly had record notice of D's mineral deed, and cannot be a bona fide
purchaser; in any event, D recorded before F did. Thus, F holds title to
Redacre subject to D's mineral deed.



§24.06 What Constitutes Notice?

[A] Sources of Notice
The law recognizes four different types of notice:
(1) actual notice,
(2) record notice,
(3) inquiry notice, and
(4) imputed notice.

A later purchaser who is charged with notice from any one of these sources
cannot qualify for protection as a bona fide purchaser.

[B] Actual Notice
Actual notice simply means knowledge of the prior interest. A person who

knows that a prior interest exists has actual notice.17 Suppose O first conveys
Redacre to A; O then tells B, “I just conveyed Redacre to A.” B now has
actual notice of A's interest in Redacre. If B foolishly proceeds to purchase
Redacre from O, B will not qualify for bona fide purchaser status in a later
title dispute with A. A subsequent purchaser might obtain actual notice
through any method of written, oral, or nonverbal communication (e.g., deed,
letter, newspaper, phone call, radio broadcast, e-mail, personal conversation,
or sign language) or by personal observation.

[C] Record Notice
Record notice (sometimes called constructive notice) means notice of any

prior interest that would be revealed by an appropriate search of the public
records affecting land title. A subsequent purchaser is charged with notice of
such a prior interest, even if she never conducts a title search. Assume O
conveys Greenacre to C, who promptly records his deed. Two months later,
without first searching the public records, D purchases title to Greenacre
from O. D could have found the recorded O-C deed in the public records. D
has record notice of C's interest and cannot qualify for protection as a bona
fide purchaser.



Which public records impart record notice? Deeds, mortgages, liens,
easements, and other documents appropriately recorded in the local land
records office provide record notice, under a complex maze of rules
described in detail in Chapter 25. In addition, certain public records
maintained by agencies other than the land records office (e.g., court files
and property tax records) impart notice in many jurisdictions.

[D] Inquiry Notice

[1] Defined
Inquiry notice is based on the purchaser's duty to investigate suspicious

circumstances. If a purchaser has actual notice of facts that would cause a
reasonable person to inquire further, he is deemed to know the additional
facts that inquiry would uncover whether he inquired or not.18 The purchaser
who performs the required investigation will receive actual notice. Thus,
inquiry notice usually arises when the purchaser fails to investigate
suspicious circumstances. Of course, if prudent investigation would not have
revealed a fact, the purchaser is not charged with notice of that fact.

Inquiry notice issues arise most commonly in two situations: (1) notice
from possession of land and (2) notice from a reference in a recorded
document. Traditionally, courts found inquiry notice in a third situation:
notice from a quitclaim deed. Any conveyance by a quitclaim deed was
considered inherently suspicious, giving inquiry notice of all unrecorded
interests to the grantee and successors in the chain of title. Most jurisdictions
have either abandoned or restricted this rule.19

[2] Notice from Possession of Land

[a] General Principles
In most states, the purchaser is obligated to make a reasonable inspection

of the land before purchase. And if a person other than the grantor is in
possession, the purchaser is usually obligated to inquire about the possessor's
rights.20 Why? Possession by a stranger is suspicious. The possessor might
be a friend or relative of the grantor, or perhaps a trespasser. But the
possessor might hold an unrecorded interest in the land. As one court
summarized, “[p]ossession of land by one under claim of title is notice to the
world of such claim.”21



Suppose B purchases Blueacre from O, its record owner, at a time when X
is in possession. Possession by X is inconsistent with record title. If B
neglects to inspect the land at purchase, and thus fails to discover X's
possession, he is charged with inquiry notice of any interest X may hold in
Blueacre (e.g., an unrecorded deed or contract to purchase). If B does inspect
the land, but neglects to inquire about X's status, he is similarly charged with
inquiry notice.

Conversely, assume that O and X are sharing possession of Blueacre; X is
O's daughter. Under these circumstances, B is not obligated to inquire. B
may reasonably assume that X will vacate Blueacre along with O when the
sale is complete.

[b] Tenants in Possession
Inquiry notice issues frequently arise when a tenant is in possession of the

property. Suppose L plans to sell her 100-unit apartment complex to B; one
of L's tenants is T, who rents unit #23. L gives B copies of the leases for all
units, including T's lease. Each lease is a standard form document providing
for a five-year term. Must B inquire further? In most jurisdictions, the
answer is “yes.” The purchaser is charged with inquiry notice of the rights of
tenants in possession, whether or not they are reflected in written leases.22

Thus, a purchaser like B has a duty to question T and all other tenants about
their interests in the property.23 For example, it is possible that T has entered
into a new 50-year lease with L at a bargain rent, which L concealed from B;
or perhaps T holds an unrecorded right of first refusal to purchase the
apartment complex. This rule imposes an enormous (and expensive) burden
on purchasers of multi-unit buildings.

What if the tenant's lease is recorded? Some courts hold—quite
appropriately—that if the tenant's possession is consistent with a recorded
lease, the purchaser has no duty to inquire further.24 A fundamental precept
of the recording acts is that a purchaser is entitled to rely on recorded
documents. For example, if the tenant's recorded lease is merely a standard
term of years lease, the purchaser is not charged with inquiry notice of the
tenant's unrecorded option to purchase the property.25

[c] Acts Constituting Possession
There is little judicial agreement about the acts that constitute sufficient

possession to put a purchaser on inquiry notice. Many courts seem to



analogize to the law of adverse possession by requiring conduct that is
visible, open, notorious, exclusive, and so forth. For example, Wineberg v.
Moore26 involved competing title claims to an 880-acre tract of forest land,
mainly suitable for growing timber, hunting, and fishing. One Barker, the
original owner, first conveyed title to Wineberg, who failed to record.
However, Wineberg (1) posted several “no trespassing” signs bearing his
name; (2) occupied the cabin on the land occasionally for recreation; and (3)
left items of personal property in the cabin that could be identified as his.
When Barker later transferred interests in the land to two other parties, the
court held that Wineberg's actions were enough to place the later purchasers
on inquiry notice.27

At the other extreme, some courts hold that even minor and inconspicuous
acts—which realistically would not afford notice—are enough to place a
purchaser on inquiry.28 The leading case is Miller v. Green.29 After
purchasing a 63-acre farm from Green, Miller plowed two acres and hauled a
pile of manure to the land. Green later sold the farm to other buyers. Upon
inspection, the buyers would have seen the plowed ground and the manure
pile. These facts were held sufficient to afford inquiry notice. Why? Why
shouldn't the later purchasers reasonably assume that Green or her agents had
performed these acts?

[3] Notice from Reference in Recorded Document
In most states, a reference in a recorded document to an unrecorded

document is sufficient to give inquiry notice.30 For example, in Harper v.
Paradise31 a recorded 1928 deed recited that it was made to “take the place
of” a 1922 deed that had been “lost or destroyed and cannot be found.”32 In
fact, the provisions of the 1928 deed differed significantly from those of the
original deed. The Georgia Supreme Court held that later purchasers for
value were on inquiry notice of the contents of the 1922 deed.

[E] Imputed Notice
Imputed notice arises from a special relationship between two or more

persons; if one has actual knowledge of a fact, the others are also deemed to
know the fact. For example, in some situations, an agent's knowledge is
imputed to the principal, just as the knowledge of one general partner is
imputed to the other partners.



§24.07 Second Exception to General Rule: The
“Shelter Rule”

Under the shelter rule, a grantee from a bona fide purchaser is protected as
a bona fide purchaser, even though the grantee would not otherwise qualify
for this status.33 In effect, a bona fide purchaser transfers this protected status
to later grantees. The shelter rule is necessary to make bona fide purchaser
protection meaningful. Without it, a bona fide purchaser might well be
unable to sell the property.

Assume O first conveys fee simple absolute in Greenacre to A, and later
conveys the same estate to B, a bona fide purchaser for value who records
first. In all jurisdictions, B owns Greenacre. When B lists Greenacre for sale
ten years later, A stands outside waving a huge banner that reads: “I obtained
title to Greenacre before B did. I'm the real owner!” Prospective buyer C sees
A's banner, and thereby obtains actual notice of A's prior interest. In a notice
or race-notice jurisdiction, C and other potential buyers who see A's banner
cannot qualify for bona fide purchaser status on their own. A's conduct might
well prevent B from selling Greenacre—and thus recovering his economic
investment in the property—unless B can pass on his protected status to his
ultimate buyer. The shelter rule allows B to transfer his bona fide purchaser
protection to later grantees.



§24.08 Special Rule for Race Jurisdictions:
First Purchaser for Value to Record Prevails

Under a race recording statute, the first purchaser for value to record
prevails. Suppose O conveys title in Blueacre to buyer A on Monday, and
then to buyer B on Tuesday. If buyer B records her deed first, the law
recognizes her as the owner of Blueacre. Conversely, if buyer A records first,
he holds title. Priority is determined simply by which purchaser wins the
“race” to the recorder's office. Thus, the race approach is a variant on the
common law first-in-time rule. Race jurisdictions afford no special
protection to the donee or other interest holder who fails to pay value. For
example, assume O first conveys title to Blueacre to buyer C, and then
conveys the same estate to donee D as a gift. Even if D records before C, C
still owns Blueacre.

Notice is irrelevant in a race jurisdiction. Suppose that O conveys title to
Blueacre to buyer A on Monday, and A fails to timely record. When B
inquires about buying the land on Tuesday, O fully informs her about A's
prior interest. Despite this actual notice, B proceeds to purchase Blueacre
from O; O conveys title to Blueacre to B on Tuesday afternoon. If B records
before A, B is deemed the owner of Blueacre.

The importance of the race approach is dwindling. Only a few states still
apply the race approach to all transactions. A handful of other states use this
approach only for mortgages or deeds of trust.



§24.09 Why Protect the Bona Fide Purchaser?
The first American recording acts were simple race statutes. Yet today

almost all states extend special protection to the bona fide purchaser. And the
handful of lingering race statutes seems destined for extinction. Why?

One reason is that the bona fide purchaser doctrine prevents fraud and
quasi-criminal conduct, while a race statute allows the sophisticated to
plunder the naive. Suppose O first conveys title to Greenacre to N for
$200,000; O immediately conveys the same estate to his henchman S, who
takes care to record the O-S deed before N does. O vanishes; S owns
Greenacre; and N loses $200,000. O and S later split their ill-gotten gains. As
one court summarized, “[t]he fundamental purpose of the recording statutes
is to protect potential purchasers of real property against the risk that they
may be paying out good money to someone who does not actually own the
property that he is purporting to sell.”34

A second theme might loosely be described as comparative negligence.
When one of two innocent people must suffer a loss, the law usually
allocates that loss to the person who had the best opportunity to avoid the
problem in the first place. Suppose O first conveys title to Redacre to N, who
carelessly fails to record his deed; one year later, O then conveys the same
estate to P, who performs a careful title search before completing the
transaction and recording his deed. N then records. As between N and P, who
should suffer the loss of title? Prudent P did everything reasonably possible
to avoid the loss. Negligent N, in contrast, could have prevented the loss by
the cheap and simple expedient of recording his deed promptly. As law and
economics theorists might explain it, allocating the risk of loss to the first-in-
time buyer is economically efficient because he or she can avoid the loss at
the cheapest cost.

A third rationale is that the notice variant of the bona fide purchaser
doctrine encourages the commercial transfer of land, which in turn tends to
allocate land to its most productive use. Suppose S owns a sheep pasture
suitable for use as a factory site. In a race jurisdiction, prospective buyer B
may be unwilling to take the risk of buying S's property. B might pay S
$100,000 for title to the land at 9:00 a.m. on Monday, only to learn later that



P had purchased the same land from S on Sunday and recorded his deed at
9:01 a.m. on Monday. P prevails over B in a race jurisdiction because P's
deed was recorded first. Conversely, in a notice jurisdiction, B is a bona fide
purchaser and prevails over P; when B acquired her interest at 9:00 a.m. on
Monday, she had no notice of S's prior deed. All other things being equal, as
the argument goes, the bona fide purchaser doctrine shelters the prudent
investor from unknown adverse claims, and thereby encourages socially-
beneficial investment.

The principal criticism of the bona fide purchaser doctrine comes from the
law and economics movement. A central precept of law and economics is
that transaction costs impair the free transfer of property rights, and thus
undercut efficiency (see §2.05[A]). Bona fide purchaser protection certainly
increases transaction costs. To qualify, a buyer must diligently search record
title, carefully inspect the property, and investigate any suspicious
circumstances; all three steps consume time and money. Yet even a thorough
pre-purchase inquiry cannot guarantee the buyer's title. Adverse title
claimants may argue in later litigation that the buyer's inquiry was
insufficient. The buyer who defeats this argument still suffers the expense
and inconvenience of litigation, while the unsuccessful buyer loses title
entirely. Law and economics theorists suggest that the race approach offers a
“bright line” standard that reduces transaction costs.

A related argument is that the bona fide purchaser doctrine tends to
undercut certainty of title. The new buyer's title is subject to potential
challenge by prior adverse claimants. For example, suppose B purchases a
farm from O. Adverse claimant A might later assert that B should be charged
with inquiry notice of A's prior interest merely because A placed a haystack
on the farm before B purchased. Because notice is always a question of fact,
it is possible—though unlikely—that A might prevail. In any event, litigation
would be required to resolve the dispute. Thus, as the argument goes, buyers
like B may be less willing to invest in improving their lands. Why should B
invest $1 million to build a new factory on the land, for example, if he may
someday lose title? In contrast, a race statute provides a “bright line” test to
determine who holds title: the first purchaser to record prevails. This
standard arguably enhances the confidence of buyers to invest in socially-
beneficial improvements.
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§25.01 The Recording System in Context
O owns Greenacre, a ranch worth $500,000. What prevents O from

defrauding buyers by “selling” Greenacre two or more times? Consider the
following scenario. O conveys title to A in exchange for $500,000; two days
later O conveys title to B for the same price; finally, a week later, O conveys
title to C for the same price. O pockets $1,500,000 and flees to a foreign
paradise. While possible in theory, this scenario is highly unlikely in
practice, thanks primarily to the recording system.1

In concept, the recording system is simple. Deeds, mortgages, CC&Rs
(covenants, conditions and restrictions, see §35.03), judgments, and other
documents affecting title to real property may be brought to a government
office and placed in the public record for the world to see. As discussed in
Chapter 24, the recording acts in almost all states generally provide that a
later purchaser is charged with notice of the recorded prior interest—even if
she fails to search the records—and accordingly cannot qualify for
protection as a bona fide purchaser (see §24.03). In the remaining states, the
later purchaser loses if she fails to record first as required by statute (see
§24.08).

Yet the recording system is confusingly complex in practice. The
difficulty can be summarized in a sentence: not all recorded documents give
notice.2 The rules governing which documents do provide notice—and
which do not—are quite intricate. In large part, this law developed in
reaction to the difficulty of searching voluminous paper records before the
development of computers. Title documents that can be discovered only by
unusually burdensome search methods do not provide notice in most
jurisdictions.



§25.02 Purposes of the Recording System
The recording system serves two basic purposes. First, it protects existing

owners from losing their property to later purchasers. For example, if A
immediately recorded her deed from O in the above scenario, both B and C
would be charged with notice of the O-A deed in a notice or race-notice
jurisdiction. Because neither B nor C is a bona fide purchaser, A—the first-
in-time owner—holds title to Greenacre (see §24.02). A also prevails in a
race jurisdiction because she recorded first. The title protection arising from
the recording system encourages owners like A to undertake the investment
necessary to maximize the productivity of their lands, and serves other
utilitarian goals.

Second, the recording system protects new buyers. A prudent buyer can
commission a search of the public records before completing the purchase
and thereby determine whether the seller is able to convey clear title. For
example, if B hires an attorney to examine title to Greenacre, the attorney
will quickly discover the recorded O-A deed and advise B not to proceed
with the transaction. On the other hand if the O-A deed was never recorded,
B's title search will not uncover any adverse claim to Greenacre. B can now
proceed to buy the land as a bona fide purchaser, secure in the knowledge
that the law will protect her title against any unknown prior interests.3 In this
manner, the recording system gives buyers the confidence necessary to
invest.



§25.03 Anatomy of the Recording System
The recording system functions much like a specialized library. Imagine

that almost anyone can write a book and place it on the library shelves,
without any investigation by librarian L to determine if the book is accurate.
Because the library contains so many books, L maintains a written catalogue
or index that lists each one. Now suppose that student S wants to conduct
research to answer a question. S consults the library catalogue, locates the
books that appear relevant, examines these books, evaluates their accuracy,
and ascertains the answer to her question, all without any assistance from L.

Like our hypothetical librarian, government officials have little control
over which documents are recorded. A clerk briefly examines the form of
documents submitted for recording (see §25.04[A]) but does not investigate
their validity or accuracy. Did the grantor ever own title to the property? Did
the grantor intend to deliver the deed? Did the grantee forge the grantor's
signature? Is the property description correct? Government makes no effort
to answer substantive questions like these; rather, it functions as a passive
custodian. Inevitably, some recorded documents are ineffective or
inaccurate.

Much like our hypothetical student, a title searcher must:
(1) examine official indexes to discover the documents that affect the

parcel at issue;4

(2) read the relevant documents; and
(3) independently evaluate their legal significance to determine the state

of title (see §25.05).
The government makes no representations about title. Instead, it leaves the
process of determining title exclusively to private searchers.5

It is important to understand that the recording system extends to all
interests in real property, not merely freehold estates. Thus, a person holding
a recorded easement, mortgage, or other interest receives the same protection
against later claims as the person holding record title. In the same fashion, a
person who is planning to acquire an easement, mortgage, or other interest is
charged with notice of previously-recorded documents, and thus must



undertake the same title search as someone planning to purchase title.



§25.04 Procedure for Recording Documents

[A] Mechanics of Recording
Suppose O conveys title to Blueacre to A. What steps must A take in order

to record the O-A deed?
In order to qualify for recordation, a deed or other title document need

only satisfy a few minimal requirements. First and foremost, virtually all
states require that the document be acknowledged before a notary public or
similar official. An acknowledgment is a declaration (1) by the grantor that
he actually signed the deed or other document or (2) by a witness that he saw
the grantor sign it. The acknowledgment is evidenced by a written certificate
of acknowledgment, duly executed by the notary and physically attached to
the deed. A second basic requirement is that the document must—at least
loosely—take the form of a type of document that affects the title to or
possession of real property, and, accordingly, is authorized to be recorded
under state law (e.g., a deed, mortgage, or judgment). For example, a
newspaper or theater ticket does not qualify for recording. Some jurisdictions
impose additional requirements, such as affixing a seal or paying a transfer
tax.

The actual recording process is quite simple. A presents the original deed
to a clerk in the appropriate county agency (usually called the recorder) and
pays a small fee. The clerk stamps the date and exact time of receipt onto the
deed, together with its assigned document number. For example, if A's deed
is the 10,347th document recorded in that county during 2017, it probably
bears the document number “2017-10,347.” The clerk provides A with a
photocopy of the stamped deed, and retains the original deed temporarily. A
copy of the deed is then placed in the official county records and the deed is
“indexed,” as described in [B], infra. After processing, the original deed is
returned to A by mail.

As this example illustrates, the traditional recording process relies on
paper documents. Today the electronic deed is valid in most states, though it
is not widely used in practice. While some recorder's offices now permit
electronic recording, the transition away from paper documents has been
slow (see §25.09). However, electronic transactions will become



increasingly common in the next decade.

[B] Filing and Indexing
After a document is accepted for recording, it is entered into the county

land records and noted in the appropriate index. Consider the hypothetical O-
A deed again. Once grantee A leaves the recorder's office, a photocopy of the
O-A deed is placed in the official records. The traditional method is to insert
title documents into bound volumes (often called deed books) in the
sequence of their recording. For example, if the most recently recorded
document was placed on page 123 of book 86, then the photocopy of the O-
A deed will be placed on page 124 of the same book; the original deed will
be stamped to indicate that it was recorded at “Book 86, Page 124.” Today
many recorder's offices store new title documents on microfilm rolls or
microfiche. Despite the advent of the digital era, most offices do not utilize
computerized data bases. Thus, the heart of an average recorder's office is a
huge collection of paper records, often containing millions of title
documents.

How can a later title searcher discover the O-A deed without examining
every document? Each recorder's office maintains a book-like finding aid,
known as an index. Most offices—about 75%—use the grantor-grantee
index. In a grantor-grantee index, data about each deed or other title
document is organized alphabetically according to the names of the parties
involved and the year the transaction occurred. For example, if O's full name
is Olivia P. Owner, information concerning the O-A deed will be entered into
the grantor-grantee index under “Owner, Olivia P.” in the volume that covers
the year 2017, when the O-A deed was recorded. An entry normally lists:

(1) the type of document (e.g., deed, lease, or mortgage),
(2) the grantor's name,
(3) the grantee's name,
(4) the document number,
(5) the recording date,
(6) the location where the document can be found in the records (e.g., the

book and page number), and
(7) a brief legal description of the parcel.



The same information—organized under the name of the grantee—is
contained in a counterpart index, called the grantee-grantor index.

Some recorder's offices utilize a tract index. In a tract index, information
concerning each document is organized based on the legal description of the
parcel involved.



§25.05 Procedure for Searching Title

[A] Goals of Title Search
Prospective buyer A is thinking about purchasing Greyacre from Oscar

Owner, its apparent owner. Before consummating the purchase, A prudently
decides to investigate record title to Greyacre. A would probably retain an
attorney, title company, or other agent to act on her behalf. But for the sake
of simplicity, let us assume that A will personally perform the title search.
We will further assume that A is not charged with actual, inquiry, or imputed
notice of any adverse claim to Greyacre (see §24.06).

What are A's goals in searching title? First, A wants to ensure that Owner
owns the estate he purports to be selling—presumably fee simple absolute in
Greyacre. If title to Greyacre is held by someone else, A will discontinue
negotiations. Second, A wants to identify and evaluate any liens, easements,
and other encumbrances on Owner's title that may affect the value or
desirability of the land. For example, if Greyacre is encumbered by a
recorded covenant that limits its use to growing crops—thereby precluding
residential or commercial development—it may be worth far less than an
unrestricted parcel. Under these circumstances, A will either offer a lower
price for Greyacre or refuse to purchase it at all.

Table 4: Title Search Using Grantor-Grantee Index



[B] Title Search Using Grantor-Grantee Index

[1] Overview
Assume that A's jurisdiction uses the grantor-grantee index. A will search

title in three steps. First, A will search backward in time using the grantee-
grantor index to locate each past conveyance of title, in order to find a
historical starting point for the title search, as shown in Table 4. A will then
search forward in time using the grantor-grantee index, examining each link
in the chain of title shown in Table 4, to learn whether any grantor made any
conveyances during his period of ownership other than the known
conveyances. Finally, A will then read the documents discovered during her
search of the grantor-grantee index and evaluate their legal significance.

[2] Step One: Search Backward in Time in Grantee-Grantor



Index
Where does A begin? A knows that Owner claims ownership of Greyacre.

If so, then at some time, a prior grantor must have conveyed Greyacre to
Owner, as grantee. But when? A's first step is to locate the entry for that
conveyance in the grantee-grantor index. Assume A's search begins in 2017.
Because A is unsure when Owner received title, A will search the grantee-
grantor index backward in time under Owner's name (“Owner, Oscar”) as
grantee for each year until she locates the entry. Suppose A searches the
indexes for 2017, 2016, 2015, and so forth, year by year, and finally locates
the entry in the 1997 index. The index entry indicates that Owner acquired
title to Greyacre from someone called Paula Pond in 1997.

A now repeats the process, searching the grantee-grantor index backwards
in time, year by year, under Pond's name to determine when Pond obtained
title. Suppose A finally locates an entry in the 1950 index that shows that
Pond obtained title from Quentin Quan. A again repeats the process,
searching the grantee-grantor index backwards under Quan's name until she
discovers in the 1922 index that Quan acquired title from Rita Ramsey. A
again searches the grantee-grantor index backwards each year, under
Ramsey's name, and locates an entry in the 1878 index that indicates that
Ramsey acquired title to the land from the United States, under the
nineteenth-century homestead laws.

In theory, a searcher should examine title backwards until the point where
the land was owned by a “sovereign”—the federal government, a state
government, the English crown, or another foreign government. Yet many
searchers routinely limit their searches to a period of 40 to 50 years, because
(a) the cost and difficulty of searching are high and (b) “stale” claims are
unlikely to pose a serious title challenge. Marketable title acts in force in
many states now limit the required scope of search to between 20 and 40
years (see §25.08). Having traced title to Greyacre back to the federal
government—as shown in Table 4—A has gone far enough. She is now
ready to shift her search to the grantor-grantee index.

[3] Step Two: Search Forward in Time in Grantor-Grantee
Index

A now searches the grantor-grantee index under Ramsey's name to
determine whether Ramsey made any conveyances during the period she



held title before the 1922 conveyance to Quan.6 Thus, A will examine each
index covering the period between 1878 and 1922 to locate any conveyances
by Ramsey as grantor. Assume A finds that Ramsey made no conveyances
before the 1922 deed to Quan. Should A search the indexes under Ramsey's
name before 1878 (when Ramsey acquired title) or after 1922 (when Ramsey
conveyed title to Quan)? Most jurisdictions do not require such an extensive
search (see §25.07[B]), and we will assume that A's jurisdiction follows the
majority approach.

A now repeats the process for each of the later grantors in the chain of title
—Quan, Pond, and Owner—to determine whether any of them made any
conveyances during their respective periods of ownership other than the
known conveyances to each other. Thus, A searches the grantor-grantee
indexes under Quan's name as grantor for each year between 1922 and 1950.
Suppose A discovers an entry showing that Quan conveyed an easement over
part of Greyacre to Ellen Estrella in 1948, before Quan conveyed title to
Pond.

Continuing the search, A learns that when Pond held title between 1950
and 1997, Pond's only conveyance was the deed to Owner. Finally, A
examines the grantor-grantee indexes between 1997 and the present to
determine whether O conveyed any interest in Greyacre to anyone. To her
surprise, she discovers a mortgage recorded in 2008 by which O mortgaged
Greyacre to Midtown Bank to secure repayment of a $100,000 promissory
note.

[4] Step Three: Read and Evaluate Documents That Affect Title
As shown in Table 4, A has located six documents that potentially affect

title to Greyacre:
(1) the 1878 deed from the United States to Ramsey (technically termed a

patent),
(2) the 1922 deed from Ramsey to Quan,
(3) the 1948 easement from Quan to Estrella,
(4) the 1950 deed from Quan to Pond,
(5) the 1997 deed from Pond to Owner, and
(6) the 2008 mortgage from Owner to Midtown Bank.

Using information provided in the index, A will now locate these documents



in the deed books and read them thoroughly.
Does Owner own fee simple absolute in Greyacre? There is a clear chain

of title from the United States to Ramsey to Quan to Pond to Owner. A will
examine each deed to ensure that it conveys fee simple absolute, rather than
some lesser estate or interest; that it is valid on its face; and that it properly
describes Greyacre as the property being conveyed. If so, A will rightly
conclude that O owns fee simple absolute in Greyacre.

Are there any liens, easements, or other encumbrances on Owner's title
that may affect the value or desirability of the land? A's search has
discovered two apparent encumbrances: (1) the 1948 easement to Estrella;
and (2) the 2008 mortgage to Midtown Bank. In any jurisdiction—race, race-
notice, or notice—Quan received title to Greyacre in 1950 subject to the
1948 easement; as successors to Quan, Pond and Owner also took title
subject to this easement. A will examine the document that created the
Estrella easement (presumably a deed of easement) to determine its validity,
purpose, and scope. If the easement is minor in scope (e.g., for an
underground water pipe that crosses through a corner of Greyacre for a few
feet), it will have little or no impact on the value or desirability of the land.
However, a prospective buyer like A would also take subject to the Midtown
Bank mortgage, and this presents a problem. A will evaluate the validity of
the mortgage. If the mortgage is valid, A will either refuse to complete the
purchase or insist that the purchase price be reduced.

[C] Title Search Using Tract Index
Now suppose instead that A's jurisdiction uses a tract index. If so, her title

search will be relatively easy. In a tract index, all entries are organized
according to the identity of the parcel involved, regardless of the names of
the parties. Thus, all conveyances involving Greyacre are listed on a
particular page of the tract index. Once A locates this page, she will
immediately discover the six documents that affect title to Greyacre and can
then evaluate their legal significance (see [B][4], supra).



§25.06 Recorded Documents That Provide
Notice

In general, a recorded document provides notice if four requirements are
met:

(1) it meets the formal requirements for recording (see §25.04[A]),
(2) it contains no technical defects (see §25.07[A]),
(3) it is recorded in the “chain of title” (see §25.07[B]), and
(4) it is properly indexed (see §25.07[C]).7

In everyday life, attorneys and other professionals are usually involved in
the sale, loan, and other transactions that produce recordable documents.
They are able to ensure that such documents are properly prepared and
recorded. Accordingly, the vast majority of recorded documents do provide
notice to later purchasers.8



§25.07 Recorded Documents That Do Not
Provide Notice

[A] Defective Document

[1] Invalid Acknowledgment
A recorded document that fails to meet the formal requirements for

recording—and thus should never have been recorded in the first place—
generally does not give notice.9 For example, if the acknowledgment is
defective on its face or altogether absent, the document was not entitled to
recordation, and is deemed unrecorded.10

A problem arises when the acknowledgment appears on its face to be
valid, but suffers from a hidden defect. Suppose grantor G executes a deed in
the absence of any notary; grantee E later convinces notary N to provide a
certificate of acknowledgment, by which N falsely states that G personally
acknowledged the deed in N's presence. The certificate appears valid on its
face, but is technically invalid. E then conveys title to L, a bona fide
purchaser; one week later, G purports to convey title to X, a purchaser for
value.

Does the recorded G-E deed give notice to X? In most states, the answer is
“yes.” A later purchaser like L has no reason to suspect any flaw in the
acknowledgment; and the costs of investigating each acknowledgment in the
chain of title would be high. In a few misguided states, however, the G-E
deed is deemed unrecorded; accordingly, X is protected as a bona fide
purchaser.11 This result is contrary to the policies underlying the recording
acts.

[2] Incorrect Name
Similar difficulties arise when a recorded document contains significant

errors in the names of the grantor or grantee. Suppose Greenacre is owned by
Denise Berry. Berry conveys Greenacre to purchaser P, but the deed
erroneously lists the grantor as “Denise Derry.” The recorder's office will
enter the B-P deed into the grantor-grantee index under the name “Derry,
Denise.” What if Berry now tries to sell Greenacre to X? Even if X diligently



searches the grantor-grantee index under “Berry, Denise,” he will not locate
the B-P deed. The B-P deed is outside the “chain of title” (see [B], infra),
and thus does not provide notice.12 Suppose instead that the B-P deed
erroneously lists the grantor as “Denise Bery.” In most jurisdictions, such a
deed does give notice. Why? A court would reason that both “Berry” and
“Bery” begin with the same letter, and are pronounced in substantially the
same way, so the minor spelling variation is unimportant. Under the doctrine
of idem sonans, when an improperly spelled name sounds substantially like
the true name, the spelling error is ignored. Thus, a title searcher must search
not only under the correct name, but also under all variations that sound like
the correct name.

Is this an excessive burden? A growing minority of states rejects the idem
sonans approach.13 For example, one leading decision held that an abstract of
judgment that wrongly identified the debtor as “William Duane Elliot” and
“William Duane Eliot” did not give notice to third parties that a judgment
lien existed against property owned by “William Duane Elliott” (with two
“t's” and two “l's”).14

[3] Incorrect Property Description
A deed or other document that contains a materially defective property

description does not give notice.15 In general, the description must be
sufficiently accurate that a title searcher could both find the recorded
document and determine that it concerned the land in question.

Luthi v. Evans16 illustrates the point. There, Owens and others assigned
their interests in various oil and gas leases to International Tours, Inc.,
pursuant to a written assignment that was later recorded. The assignment
described the property subject to seven of these leases in great detail. It
concluded with a sweeping “Mother Hubbard” clause, which provided that
the “Assignors ... by this instrument convey, to the Assignee all interest ... in
all Oil and Gas Leases in Coffey County, Kansas, owned by them whether or
not the same are specifically enumerated above.”17 In fact, Owens owned an
interest in an eighth oil and gas lease located in Coffey County, which she
later transferred to Burris. The Kansas Supreme Court held that Burris was a
bona fide purchaser because the earlier assignment did not describe the land
subject to the eighth lease with sufficient specificity.



[B] Document Outside the “Chain of Title”

[1] The “Chain of Title” Generally
In general, recorded documents that cannot be located using the standard

title search described above (see §25.05[B]) are deemed “outside” the chain
of title. As such, they do not provide notice to later buyers. The four classic
“chain of title” dilemmas are discussed below.

The chain of title concept is a judicially-invented limitation on the
recording statutes. Consider a hypothetical “notice” statute that provides:
“Every conveyance not recorded is invalid as against any subsequent
purchaser in good faith and for a valuable consideration.” Under the literal
language of this statute, purchaser A takes priority over all later purchasers if
she merely records her deed, even if the deed is difficult or even impossible
for a later purchaser to find in the public records. Over time, courts
interpreted such statutes to mean that a later purchaser was only charged with
notice of documents that were recorded “in” the “chain of title” and thus
could be discovered through a shorter title search. A document outside the
chain of title is deemed “unrecorded.”

Chain of title cases commonly focus on who should bear the notice burden
—the prior purchaser or the later purchaser? The rationale of the typical case
turns on which one is best situated to ensure that notice is received. Should
the law require the prior purchaser to make sure that his or her deed is
recorded in the chain of title, so that it can be easily located? Or should the
later purchaser be required to conduct a more extensive search? In other
words, where should the law draw the line between (a) protecting stability of
ownership and (b) encouraging socially-beneficial transfers? The chain of
title cases reflect a clear bias toward facilitating the transfer of land title to
new owners.

Table 5: Prior Document Recorded Too Early



[2] Prior Document Recorded Too Early
Suppose X owns title to Greenacre. O, who has no legal rights in

Greenacre, conveys title to A in 2017; A records the O-A deed. In 2018, X
conveys title to O, who records the X-O deed. In 2019, O conveys title to B;
B records. Is B charged with constructive notice of the O-A deed?

Most modern courts hold that a document recorded before the grantor
obtained title—like the O-A deed—is not in the chain of title.18 Why? The
contrary rule would impose a difficult burden on title searchers and
contribute to title uncertainty. A title searcher could locate the O-A deed
only by searching the grantor-grantee index under O's name for every year of
O's life before 2019. If O was born in 1969, for example, the title searcher
would be required to search the index over a 50-year period, a heavy burden.
On the other hand, the first grantee (here, A) can avoid the problem with
minimal burden simply by rerecording the deed after his grantor (here O)
receives title. Thus, under the majority approach, a title searcher need only
search the index during the period after the grantor obtained title, here only
the years 2018 and 2019. Therefore, B is not charged with notice of the O-A
deed. Of course, this rule is inapplicable in a jurisdiction that uses a tract
index. There the O-A deed would be indexed under “Greenacre” and thus
could easily be found.



Table 6: Prior Document Recorded Too Late

[3] Prior Document Recorded Too Late
Suppose O acquires title to Greenacre in 2015. O conveys title to A in

2016, but A fails to record. In 2017, O conveys title to B, who immediately
records; assume B has actual notice of the O-A deed and, accordingly, is not
a bona fide purchaser. A records the O-A deed in 2018; in 2019, B conveys
to C and C immediately records. Is C charged with notice of the prior O-A
deed?

This “too late” scenario presents essentially the same issue as the “too
early” scenario. Most courts resolve both in the same manner and for the
same reason. In general, a prior deed recorded after the grantor conveyed
title to a subsequent purchaser—like the O-A deed here—is not in the chain
of title and does not give notice.19 C is charged with notice of conveyances
from O that were recorded during O's ownership and before O's recorded
transfer to B. Here, C would have to search under O's name only from 2015
to 2017 and would not be charged with notice of the O-A deed.

The rationale for the majority rule is the burden of searching title. A title
searcher could locate the O-A deed only by searching the grantor-grantee
index under O's name for every year after O received title. This presents only
a minor burden in the example above; the searcher need only examine the



index for two more years: 2018 and 2019. Yet in many cases the burden will
be heavy. For example, suppose O acquired title in 1924, conveyed to A in
1925 (who failed to record), and then conveyed to B in 1926 (who recorded).
Under the majority rule, a buyer like C in 2019 need only search the index
under O's name for three years (1924 to 1926). Without this rule, C would be
required to search title under O's name for 93 additional years (1926–2019).
Again, use of a tract index would avoid this dilemma.

Table 7: Prior Deed from Grantor Outside Chain of Title

[4] Prior Deed from Grantor Outside Chain of Title
Suppose O owns Greenacre. In 2017, O conveys title to A, but A fails to

record. In 2018, A conveys title to B, who immediately records. Finally, O
conveys title to C in 2019 and C records. Is C charged with constructive
notice of the prior A-B deed?

A prior conveyance from a grantor who is outside of the recorded chain of
title—commonly called a wild deed—does not give constructive notice.20

Even with the most thorough search, a later purchaser such as C could never
discover the A-B deed in the grantor-grantee index. By definition, the A-B
deed would be indexed under the name of the grantor, here A. But C, who is
ignorant of A's existence, could only search the index under O's name. In
theory, C could locate the A-B deed by reviewing each and every document
ever recorded in the county land records. But this would impose an



extraordinary burden on title searchers. In contrast, the search would be
simple in a jurisdiction that utilizes a tract index.

Table 8: Deeds from Common Grantor of Multiple Lots

[5] Deeds from Common Grantor of Multiple Lots
Suppose O acquires title to two adjacent properties, Blueacre and

Greenacre, in 2017. In 2018, O conveys Blueacre to A and—by the same
deed—covenants that Greenacre will only be used for growing crops. A
records the O-A deed, but the responsible official in the recorder's office
indexes the deed only using a property description of Blueacre. In 2019, O
conveys Greenacre to B, without disclosing the restrictive covenant. Is B
charged with constructive notice of the covenant in the O-A deed?

This dilemma arises most frequently in the subdivision context, where the
subdivider uses one deed to perform two functions: conveying title to a lot
and imposing CC&Rs or an easement on the subdivider's retained land. A
later purchaser may be charged with inquiry notice if there is visible
evidence of the interest; for example, a road provides notice that an easement
may exist (see §24.06[D][2]). In the above hypothetical, the fact that crops
are growing on Greenacre probably would not put B on notice of the



restrictive covenant, unless farming is highly unusual in the area (e.g., if
Greenacre is in New York City).

States are evenly divided on whether a later purchaser is charged with
constructive notice in this situation. Courts that find notice typically stress
that the earlier deed can be discovered simply by examining every
conveyance made by the grantor while he or she owned the property at
issue.21 Here, B could locate the restrictive covenant in the O-A deed by
reading every deed from O that was recorded between 2017 and 2019,
regardless of the property description used in the index. Another
consideration is whether a state statute mandates the recorder's office to enter
property descriptions in the index; without such a statute, some courts
conclude that a title searcher cannot rely on any property description data
that the recorder voluntarily chooses to include in the index.22

Conversely, courts that find no notice usually emphasize the burden of
searching title.23 Suppose that O in the above example is an active real estate
developer who has subdivided and sold thousands of residential lots. B might
be required to examine thousands of deeds before discovering the covenant.

[C] Improperly Indexed Document
Suppose O conveys Greenacre to A. A duly records her deed, but a clerk

in the recorder's office neglects to enter it in the index. Two years later, C
conducts a careful title search and reasonably concludes that O owns
Greenacre. O now conveys title to C. Is C charged with notice of the O-A
deed?

In many states, a non-indexed document gives notice.24 Under this
approach, C cannot qualify for bona fide purchaser status and, accordingly,
A owns Greenacre. The same result follows if a document is indexed
erroneously (e.g., using an incorrect grantor name or property description).
The rationale underlying this approach is straightforward; the first-in-time
buyer has done everything necessary to provide notice and should not be
penalized by an unforeseeable clerical error. Yet this rule leads to an absurd
result: later buyers like C are charged with knowledge of documents that
they cannot find. Arguably, this approach both discourages transactions and
increases costs for all parties.25

Conversely, in a number of states (including California and New York), an



improperly indexed document is treated as unrecorded.26 Under this
approach, C is a bona fide purchaser and hence owns Greenacre without the
covenant. Legal scholars generally endorse this view, reasoning that the first-
in-time buyer is in the best position to avoid the problem. A could easily
check to ensure that the O-A deed is properly indexed.27 On the other hand,
C has no reason to know that the O-A deed ever existed. C could discover
the deed only by examining every document recorded in the county while O
held title, an extraordinarily burdensome search.



§25.08 Effect of Marketable Title Acts
The traditional title search through the grantor-grantee index is often

costly and time-consuming. And it may uncover dated or “stale” interests
that—while unlikely to present a title problem—must nonetheless be
investigated at substantial expense.

Broad marketable title acts enacted in many states address these
concerns.28 In a nutshell, if an owner has a clear record chain of title back to
a root of title (that is, a deed or similar document that created or transferred
title) for a specified period (commonly 20 to 40 years) then title is free from
all rights or interests that were recorded before the root of title.29

Suppose O acquires title to Blueacre, a vacant lot, in 1950. In 1952, O
enters into a written agreement with his neighbor N, whereby O covenants
that any building constructed on Blueacre will not exceed one story in
height; the covenant is immediately recorded. In 1955, O conveys Blueacre
to A, who records; and in 1991 A conveys title to B, who records. C now
plans to purchase Blueacre from B. Assume that there is no recorded
reference to the covenant after 1952. If the jurisdiction has a broad
marketable title act, will C take title subject to the covenant? No. The 1955
O-A deed is deemed a root of title, because it transferred title more than 40
years before the present. Thus, C is only subject to interests that appear in the
record after the 1955 deed. There is no later mention of the covenant and,
accordingly, C's title will not be affected by it.30

The marketable title acts are certainly an overdue reform of an antiquated
system. In theory at least, a title searcher need only conduct a limited search
—back to a root of title—thereby minimizing expense and delay. However,
these acts contain so many exceptions that an extended search is usually still
required. The exceptions always include interests held by the federal
government and normally extend to such items as utility easements, mineral
interests, and water rights. On balance, most commentators conclude that
these acts have fallen far short of their laudable objectives.

Limited marketable title acts—typically directed toward one type of
interest—are in force in many states. A typical statute concerns “ancient”
mortgages, mineral rights,31 or reversionary future interests (see §13.05).32



§25.09 Technology and the Future of the
Recording System

There is a clear trend toward computerization of public land title
records.33 In many recorder's offices, copies of newly-recorded documents
are stored electronically and information about these filings is entered into a
computerized index, usually a grantor-grantee index. Yet even these pioneers
have made little effort to computerize previously-recorded documents. And
the majority of recorder's offices still utilize the traditional system of paper
records. Why? The costs of shifting to a computerized system are immense,
while there is little public demand for modernization.34

However, the Uniform Real Property Electronic Recording Act has
accelerated this trend.35 Most states have already adopted the Act, which
gives each local recorder's office the option to accept electronic documents,
in addition to paper documents. Thus, it may soon “be possible for electronic
recording systems to accept electronic documents 24 hours per day and
seven days per week despite the fact that no one is in the office to process the
document at the time.”36

The recording system of the future will center around a computerized tract
index. Each tract of land will be assigned a unique identifying number, akin
to the modern assessor's parcel number used for property taxation.37 All
recorded documents will be stored electronically, based on the tract
identification number. If X, a prospective buyer, wants to search title to
Greyacre, the process will be quick, simple, and inexpensive. X will enter
Greyacre's identification number into a computerized data base, and
immediately retrieve copies of all recorded documents that affect title to the
land.38

The traditional chain of title rules will wither away in this new
environment. These rules developed as judicially-crafted exceptions to the
recording acts due to the search burden created by the paper record system.
But the reason for these rules will disappear once the wild deed and similar
items can readily be discovered through a computerized tract index.39
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§26.01 Title Assurance in Context
Although it is common to discuss the purchase of “land,” in reality the

buyer is purchasing something quite different: title to land.1 Title is a set of
intangible, legally enforceable rights relating to a specific parcel of land.
While a layperson might think that S “owns” Blackacre, technically S merely
owns an estate in Blackacre (see Chapter 9). Thus, if B contracts to purchase
“Blackacre” from S for $400,000, B is actually purchasing title to Blackacre.
If S's title is defective, B may ultimately receive nothing in exchange for her
$400,000 purchase price. B is protected, of course, if she discovers a title
defect before close of escrow; the express contract provisions concerning
title (or alternatively, the implied covenant of marketable title) will
presumably allow her to rescind the contract or use other remedies (see
§20.06[B]). But how can B protect herself against a title defect that is
discovered after the close of escrow?

Three different methods of title assurance are widely used in the United
States:

(1) covenants of title in deeds;
(2) title opinions and abstracts; and
(3) title insurance.

Perhaps surprisingly, none of these methods offers absolute and complete
protection of the buyer's title. Because each has its own weaknesses and
limitations, title assurance methods are frequently combined in a single
transaction. In the above purchase, for example, B might obtain both
covenants of title from the seller and title insurance from a nationally
recognized company, thereby minimizing the risk of later title defects. A
fourth method of title assurance—registration of title—flourishes in a few
regions.

An effective system of title assurance is crucial to the marketability of
land. If potential buyers like B cannot obtain reasonable protection against
unknown title defects, they will be much less willing to purchase real
property. On the other hand, the transaction costs of providing perfect title
security to all buyers would be immense. The American system is essentially



a compromise that provides adequate title assurance for the vast majority of
buyers at a socially acceptable cost.



§26.02 Covenants of Title

[A] What Are Title Covenants?
S conveys title to Greenacre to B, in return for the payment of $500,000.

One day later, B discovers that S never owned any right, title, or interest in
the property and—accordingly—neither does B. What are B's rights?

A deed usually contains express promises by the grantor about the state of
title to the land being conveyed. These promises are known as covenants of
title or title covenants. If one of these covenants is breached, the grantee (and
sometimes his successors) may recover damages from the grantor. Here,
depending on the language of the deed, B may be able to sue S for breach of
the covenants of seisin and right to convey.

Title covenants originated in medieval England as a primitive method of
title assurance. A prospective buyer could not readily search title before
purchasing land in that era because England lacked an effective land record
system. A buyer was forced to rely on the honesty and integrity of the seller.
It became customary for the grantor to promise or covenant to the grantee
that his title was good by including express language in the deed. If title
failed, the grantee could sue the grantor for damages.

Although title covenants are still used routinely, their importance as a
source of title protection has waned in recent decades, particularly in
commercial transactions. Other methods of title assurance—notably title
insurance—offer better security to the modern buyer.

[B] Scope of Title Covenants

[1] The Six Title Covenants
American law has traditionally recognized six covenants of title:
(1) covenant of seisin,
(2) covenant of right to convey,
(3) covenant against encumbrances,
(4) covenant of warranty,



(5) covenant of quiet enjoyment, and
(6) covenant of further assurances.

A deed may contain all, some, or none of these covenants; and parties may
invent new and different covenants. But these six listed covenants are
customarily included in most deeds.

The first three covenants above are known as present covenants. They are
breached, if at all, at the instant the deed is delivered to the grantee.
Accordingly, the statute of limitations for breach of a present covenant
begins running when the deed is delivered.

The final three covenants are called future covenants. As the phrase
suggests, they are concerned with future acts or omissions. A future covenant
is breached, if at all, only when the grantee is actually or constructively
evicted by someone holding superior title or suffers other damage. Thus, the
statute of limitations for breach of a future covenant commences in the
future, when the breach occurs.

[2] Discussion of Individual Covenants

[a] Covenant of Seisin
The covenant of seisin warrants that the grantor is the owner of the estate

described in the deed. The covenant covers both the type of estate (e.g., fee
simple absolute) and the quantity of land (e.g., 100 acres) being conveyed.
Suppose O purports to convey fee simple absolute in Greenacre to B, using a
general warranty deed. The covenant of seisin is breached, for example, if O
owns a mere life estate in Greenacre, because O does not own the type of
estate he attempted to convey. The covenant is similarly breached if O only
owns fee simple absolute in the north half of Greenacre, because he does not
own all of the land described in the deed.

What if O in fact owns fee simple absolute in all of Greenacre, but his title
is encumbered by a mortgage in favor of M? This is not a breach of the
covenant of seisin; O indeed owns fee simple absolute, the type of estate
warranted. M's mortgage is merely an encumbrance on this title, and thus a
breach of the covenant against encumbrances (see [c], infra).

As a general rule, even a buyer who purchases with full knowledge of a
title defect can recover damages for breach of the covenant of seisin.
Suppose B is aware that title to Greenacre is uncertain because O and T both



claim to be the sole owner. If O conveys his estate to B pursuant to a general
warranty deed and the court later recognizes T's title, O is liable to B.

The covenant of seisin—as one of the three present covenants—
guarantees the state of title only at the time of the conveyance. Thus, the
covenant is breached—if at all—at the instant the conveyance is made and
the statute of limitations begins running immediately. An illustrative decision
is Brown v. Lober,2 where the grantors purported to convey title to an 80-
acre tract without exceptions, yet did not own two-thirds of the mineral
rights. The grantors escaped liability for this clear breach of the covenant of
seisin only because the grantees—apparently unaware of the title defect—
failed to sue before the statute of limitations expired.

[b] Covenant of Right to Convey
The covenant of right to convey warrants that the grantor has the legal

right to transfer title.3 Thus, this covenant overlaps substantially with the
covenant of seisin. If F, having no right, title, or interest in Greenacre,
purports to convey a life estate in Greenacre to G, F has breached both
covenants. The covenant of right to convey is independently important only
in a few situations. T, the trustee of a trust who attempts to convey title to
trust property in violation of the trust, for example, owns the estate described
in the deed but lacks the legal authority to convey title. Similarly, R might
own fee simple absolute in a particular parcel, but lack the right to convey
due to an express restraint on alienation in his chain of title. Like the
covenant of seisin, the covenant of right to convey is a present covenant that
is breached—if at all—at the time of conveyance.

[c] Covenant against Encumbrances

[i] Nature of Covenant
The covenant against encumbrances warrants that there are no

encumbrances on the land conveyed. What is an encumbrance? In this
context, an encumbrance generally means a right or interest held by a third
party—other than a present freehold estate or future interest therein—that
reduces the value or restricts the use of the land. The typical encumbrance is
a mortgage, easement, restrictive covenant, lease, tax lien, judgment lien,
mechanic's lien, water right, or other interest in land of lesser legal status
than a freehold estate.



Suppose O owns fee simple absolute in Greenacre; the land is burdened by
an easement in favor of P, which allows a hidden, underground water pipe to
cross Greenacre. O executes a general warranty deed conveying his estate in
Greenacre to B. This conveyance does not breach the covenants of seisin or
right to convey, because O owns this estate and has the right to convey it.
But because P's easement is an encumbrance, the covenant against
encumbrances is violated at the time of conveyance.

The scope of this covenant is controversial in two situations. Does the
violation of a zoning ordinance, housing code, or other land use regulation
constitute an encumbrance? And does the covenant extend to encumbrances
that are obvious and visible on the land?

[ii] Ordinances and Regulations
Real property in the United States is widely subject to zoning ordinances,

housing codes, and other land use regulations. All jurisdictions agree that the
existence of such ordinances and regulations is not an encumbrance.4
Assume, for example, that O conveys Greenacre, a vacant lot, to B pursuant
to a general warranty deed. B later discovers that a local ordinance bars the
building of a two-story structure on the land, and that a private covenant
imposes the same restriction. Neither the ordinance nor the covenant has
been violated, because the lot is vacant. The mere existence of the one-story
ordinance is not a breach of the covenant against encumbrances. But the
existence of the private covenant, which has the same effect, is considered a
breach.

Suppose instead that there is a four-story office building on Greenacre that
already violates the ordinance when B acquires title. Does the violation of
such an ordinance breach the covenant against encumbrances? Some courts
find a breach in this situation, based on the risk of litigation or similar
proceedings to compel compliance.5 Conversely, other courts conclude that
such a violation does not breach the covenant against encumbrances because
it merely creates a potential cause of action, not a present lien or other
interest in land.6 These courts reason that holding the seller liable for a latent
violation of a land use ordinance, which could not be discovered by a title
search or physical inspection of the premises, would be fundamentally
unfair.

[iii] Obvious and Visible Encumbrances



Suppose O's property Greenacre is burdened with an obvious and visible
defect that affects the physical condition of the land: a railroad track crosses
the property. If O now sells his estate in Greenacre to B, is the covenant
against encumbrances breached? The case law on the question is split into
two approaches.7 One view holds that permanent and readily visible
improvements such as power lines, roads, and railroad tracks clearly indicate
to any buyer that the land is subject to an easement. Accordingly, the buyer
has presumably discounted the purchase price and cannot reasonably expect
that the covenant against encumbrances will cover the defect.8 But a number
of courts still follow the traditional rule, insisting that the covenant extends
to all encumbrances unless its language indicates otherwise.9

[d] Covenant of Warranty
Technically, the covenant of warranty is not a promise that the grantor has

good title to convey. Rather, it is the grantor's promise to defend the grantee's
title against other claimants; the grantor agrees to defend and indemnify the
grantee who suffers an eviction or similar interference with possession of the
land by a person who has superior or “paramount” title. This covenant covers
both complete loss of title and the presence of an encumbrance on title. But
—unlike the present covenants—it is breached only when someone holding
superior title actually or constructively evicts the grantee from the land.10 In
addition to compensatory damages, the grantor is also usually liable for the
attorney's fees expended by the grantee in unsuccessfully defending against
the superior title claim. For all practical purposes, the covenant of warranty
is identical to the covenant of quiet enjoyment.

Suppose O conveys Blueacre, a 40-acre forest tract, to A in 2017; A
immediately records his deed, but allows Blueacre to remain in pristine
condition. In 2019, O conveys Blueacre to B under a general warranty deed.
B, who failed to search title in advance, is ignorant of A's interest, and
immediately takes possession of Blueacre by building a cabin there. B now
learns about O's deed to A. All states will recognize A as the true owner of
Blueacre on these facts.

What must happen before B can assert a claim against O for breach of the
covenant of warranty? A might actually evict B, for example, by using self-
help to forcibly remove B from the land. But this scenario is unlikely to
occur. A would probably first demand that B vacate Blueacre. Or A might



simply sue B to recover possession. If B vacates Blueacre in response to A's
demand or lawsuit—and A is indeed the true owner—most courts would
view this as a constructive eviction that breaches the warranty.11

On the other hand, what if A never takes any action that threatens to
interfere with B's possession? Here the covenant has not yet been breached,
and thus suit by B is premature. Brown v. Lober12 exemplifies the point.
There, the grantors purported to convey fee simple absolute in 80 acres, but
failed to convey two-thirds of the mineral rights, which were owned by
another. But the mineral rights holder never challenged the grantees' title or
possession. The Illinois Supreme Court observed that the mere existence of a
paramount title was insufficient to breach the covenant of quiet enjoyment;
rather, the grantees could not sue until someone holding superior title
actually interfered with their possession (e.g., by beginning to remove
minerals).

[e] Covenant of Quiet Enjoyment
The covenant of quiet enjoyment warrants that the grantee's possession and

enjoyment of the property will not be disturbed by anyone holding superior
title. The original distinction between this covenant and the covenant of
warranty was slowly erased by case law and statutes. As a practical matter,
this covenant is now identical to the covenant of warranty.

[f] Covenant of Further Assurances
The covenant of further assurances is a promise that the grantor will

execute any additional documents and take any other actions that are
reasonably necessary to perfect the grantee's title.

[3] Title Covenants in Standard Deed Forms
In theory, the buyer and seller are free to negotiate the nature and scope of

the title covenants that will appear in the deed. Freedom of contract allows
the parties to select any combination of title covenants (e.g., covenants of
seisin and warranty only) or none at all. In practice, however, the parties
customarily select one of three basic deed forms, each providing a different
level of title assurance: the general warranty deed, the special warranty deed,
and the quitclaim deed.13

The general warranty deed contains all six standard title covenants
discussed above and, accordingly, provides the most title protection (see



§23.03[B]). In some jurisdictions it is customary to expressly list each title
covenant in the text of the deed. However, in most jurisdictions, the
covenants are incorporated by reference into a short form deed through the
use of shorthand terms (e.g., “warrant”) usually pursuant to statutory
authority.14

Suppose O plans to convey Redacre to A, but is aware that Redacre is
encumbered by a title defect that cannot be removed—a recorded covenant
that prohibits building a two-story structure on the land. O is unwilling to
warrant title against this covenant. How can A obtain a general warranty
deed? The answer is that parties can modify the title covenants in any deed
simply by exempting known defects. Here, O's general warranty deed could
expressly state that the title covenants do not apply to this particular
covenant.

The special warranty deed contains the same six standard title covenants
found in the general warranty deed, but applies them only to title defects
caused by the acts or omissions of the grantor (see §23.03[C]). Again, these
covenants may be either listed on the face of the deed or incorporated by
reference. The title protection afforded by the special warranty deed is quite
limited, simply because it does not cover the acts or omissions of other
parties. For example, suppose that O, holding fee simple absolute in Redacre,
first executes a $100,000 mortgage in favor of A, and then conveys title to B.
B, in turn, grants C an access easement across Redacre, and then conveys
title to D, using a special warranty deed. D now learns that Redacre is
encumbered by (1) A's mortgage and (2) C's easement. B is liable for breach
of the covenant against encumbrances because she conveyed the easement to
C. Because the special warranty deed warrants only against B's own conduct,
however, B is not responsible for the mortgage created by O.

Finally, the quitclaim deed contains no title covenants at all (see
§23.03[D]). The grantor providing a quitclaim deed makes no warranties of
any kind about the quality of his title, if any.

[C] Rights of Grantee's Successors

[1] Present Covenants
Suppose A conveys title to Redacre twice, first to B and then to C (who is

not a bona fide purchaser), using a general warranty deed each time; C



immediately conveys title to D, using a mere special warranty deed. D has no
warranty claim against C because C did not personally cause the title defect.
Can D sue A for breach of the covenant of seisin in the A-C general warranty
deed?

In a majority of states, the grantee's successor cannot sue the original
grantor for breach of a present covenant, such as the covenant of seisin or
covenant against encumbrances.15 A present covenant is breached—if at all
—when the deed is delivered. When the A-C deed was delivered, C
immediately had a cause of action against A for breach, not a continuing
covenant. The common law, fundamentally hostile to the assignment of a
cause of action, refused to allow D to sue in C's place. This rule makes little
sense today from a policy standpoint. Modern law allows the free assignment
of causes of action. Why should the original grantor be relieved of liability
merely because the grantee elects to transfer title?

A handful of states allow the successor to sue a remote grantor for breach
of a present covenant. These states reason that the grantee's deed to a
successor is an implied assignment of the grantee's existing cause of action
against the grantor.16

[2] Future Covenants
On the other hand, future covenants do run with the land to the grantee's

successors. Thus, the grantee's successors may sue the original grantor for
breach of the covenants of quiet enjoyment, warranty, and further
assurances.17 Return to D's dilemma in the above hypothetical (see [1],
supra). Suppose D takes possession of Redacre from C at close of escrow;
one week later, B forcefully removes D from the land. This actual eviction is
sufficient interference with D's rights to breach the covenants of quiet
enjoyment and warranty in the A-C deed. Thus, D could successfully sue A
for breach of these future covenants.

[D] Remedies for Breach of Covenant
The grantor is liable for compensatory damages if any title covenant is

breached. The appropriate measure of damages turns on which covenant is
involved. As a general rule, however, the amount of recoverable damages
cannot exceed the purchase price paid by the grantee.18 The grantee who
receives property as a gift through a warranty deed, for example, cannot



recover against the donor-grantor in most states.
The measure of damages for breach of most covenants—including the

covenants of seisin and right to convey—is measured by the grantee's
purchase price plus interest.19 Suppose B purchases Greenacre from S for
$150,000 pursuant to a general warranty deed; a court later holds that S's title
was founded upon a forged deed, nullifies B's title claim, and orders that B
be ejected from the land. Here S has breached the covenants of seisin, right
to convey, warranty, and quiet enjoyment, entitling B to the return of his
entire $150,000 purchase price. Alternatively, if B lost title to only 10% of
Greenacre—a partial breach of covenant—he would receive a pro rata
refund, here $15,000.

What if B loses title to all of Greenacre when its fair market value is
$200,000, either due to appreciation or B's construction of improvements? In
either situation, B's damages are restricted to the purchase price, $150,000.
Why? Courts traditionally defend this result by explaining that value
increases are unforeseeable, and contrary to the parties' contractual intent in
establishing the purchase price. This rationale rings hollow in an era of
increasing land values, particularly if the land—such as a residential building
lot—is obviously destined to be improved.

Encumbrances present a different problem. Assume that after B purchases
Greenacre from S for $150,000, he learns it is encumbered by: (a) a
mortgage securing repayment of a $10,000 promissory note; and (b) an
easement for an existing underground sewer pipe. The usual measure of
damages for breach of the covenant against encumbrances is the amount paid
by the buyer to remove the defect; if removal is impossible, the buyer's
damages are measured by the diminution in the fair market value of the
property caused by the defect on the purchase date. The same standard
applies to breach of the covenants of warranty and quiet enjoyment when the
title defect involved is an encumbrance. Here, B will be able to eliminate the
mortgage by paying the amount due on the secured note, probably now less
than $10,000; he is entitled to reimbursement from S for this sum. On the
other hand, it is unlikely that the holder of the sewer pipe easement will
voluntarily relinquish his rights; if not, B's damages will be measured by the
reduction in the value of Greenacre caused by the easement.20

A special limitation applies to the grantee's successor suing the original
grantor for breach of future covenants. The measure of damages is limited by



the purchase price paid by the original grantee.21 Assume S conveys
Greenacre to B for $150,000 by general warranty deed, and B later conveys
the property to C for $200,000 by a quitclaim deed. If C is ultimately ejected
from Greenacre due to S's lack of title, his maximum recovery for breach of
the covenants in the S-B deed is $150,000 plus interest.

[E] Perspectives on Title Covenants
The unfortunate grantee who encounters a title defect after the close of

escrow may also discover that the title covenants in the deed—even a general
warranty deed—provide only limited protection. At best, the prudent buyer
should rely on title covenants only to buttress another form of title
protection, such as a title insurance policy.

First, the practical value of any title covenant hinges on the solvency of
the grantor. If the grantor is bankrupt, dead, or simply unfindable, the
luckless grantee will recover nothing even if the grantor is clearly liable.
Suppose O conveys title to Greenacre to A, who moves onto the property but
fails to record his deed. O then conveys Greenacre to B—who prudently
conducts a title search but carelessly assumes A is merely a lessee—for
$200,000 pursuant to a general warranty deed. O later promptly loses all of
his money (including B's $200,000) while gambling at Atlantic City.
Although O clearly breached deed covenants, B will recover nothing.

Second, the statute of limitations may bar any action against the grantor.
Like the unfortunate plaintiff in Brown v. Lober,22 the grantee may learn that
an action on the present covenants is time-barred and an action on the future
covenants is premature.

Finally, the damages awarded to the grantee who prevails in an action
against a solvent grantor may not provide full compensation, particularly if
the fair market value of the land has increased substantially or the grantee
has built a home or other improvements.



§26.03 Title Opinions and Abstracts
Another method of title assurance is an attorney's opinion of title based on

the examination of public records. Unlike early England, the United States
has established a comprehensive system of public land records (see Chapter
25). It is accordingly possible for an American buyer to obtain title
protection above and beyond the seller's covenants of title.

The process of obtaining a title opinion is simple. Suppose B is
considering the purchase of O's property Goldacre and retains attorney A to
provide a title opinion. A searches the public records affecting title to
Goldacre, including not only the recorded documents found in the local
recorder's office, but also applicable probate files, tax assessment records,
and the like. Based on his examination of these records, A issues a written
opinion on the state of title to Goldacre. The opinion identifies the holder of
record title to Goldacre, lists any title defects revealed by the search, and
states whether title is marketable.

Alternatively, A's title opinion might be based on an abstract of title.
Under this approach, A does not examine the public records himself. Rather,
A requests a nonlawyer who specializes in searching title (an abstractor) to
prepare a written summary (an abstract) of the title to Goldacre. In
chronological order, the abstract briefly describes every deed, mortgage,
judgment, and other document affecting title to Goldacre that has ever been
entered into the public records. A then relies on the abstract to prepare his
title opinion.

A title opinion serves two distinct functions, one before the close of
escrow, and one thereafter. First, the prudent buyer will include a provision
in the sales contract that conditions the obligation to purchase on the prior
receipt of an acceptable title opinion or title insurance policy (see §20.06).
Thus, if the opinion discloses unacceptable title defects, the buyer can simply
refuse to proceed with the purchase.

Alternatively, if the buyer purchases the property and later discovers that
the title opinion was negligently prepared, he can recover compensatory
damages by suing the attorney for malpractice.23 If the abstractor caused the
problem by performing a careless search, the attorney is not liable, but the



buyer can generally sue the abstractor for negligence.24 A problem arises,
however, if the buyer did not directly employ the abstractor. Traditionally,
the buyer had no claim if the abstractor was hired by another party (e.g., the
seller) due to lack of privity. But modern courts usually find that the buyer's
reliance on the abstract is reasonably foreseeable, and thus permit suit
against the negligent abstractor even without privity.25

The title opinion was the dominant method of title assurance in the United
States during the nineteenth century and throughout much of the twentieth
century. Today, however, the importance of this method is diminishing due
to the widespread use of title insurance. The title opinion is the principal
method only in a handful of jurisdictions.



§26.04 Title Insurance Policies

[A] The Rise of Title Insurance
Title insurance is a uniquely American method of title protection. Invented

in the late nineteenth century, it remained relatively unimportant until the
post-war boom of the 1940s. Over the last 70 years, title insurance has
become the dominant form of title protection in the United States. Most
buyers obtain an owner's title insurance policy, instead of an attorney's
opinion of title. Despite the continued trend toward title insurance, buyers
still rely on title opinions in some regions, particularly in rural sections of the
Midwest and South.

What accounts for the modern popularity of title insurance? One reason is
that title insurance offers better protection for buyers. For example: (1) title
insurance covers “off-record” defects such as forgery or incapacity, while the
title opinion assesses only record title; and (2) the title insurer is strictly
liable for a covered defect, while the attorney is liable only for negligence.
Ethical restraints also play a role; the rules of professional ethics bar
attorneys from soliciting business, while title insurance companies are free
from such limits.

But most authorities attribute the rise of title insurance to a third factor:
the impact of the secondary mortgage market (see §22.04[B]). Title
insurance offers a uniform, national system for protecting title, which
provides crucial protection for lenders buying mortgages in interstate
commerce. Banks and other institutional lenders now routinely require that
virtually all new residential mortgages be protected by title insurance, and
this in turn leads buyers to obtain owner's policies protecting their own title.

[B] What Is Title Insurance?
The title insurance policy is a contract of indemnity between the issuing

company (the insurer) and the property owner or mortgagee (the insured). In
the policy, the insurer promises to compensate or indemnify the insured
against losses caused by covered title defects. Most types of insurance
policies are prospective: they provide protection against contingent events
that might occur in the future (e.g., a car accident or a flood). Title insurance,



in contrast, is retrospective: it protects only against title defects that already
exist at the time title is transferred, not those that may arise in the future.

[C] Two Functions of Title Insurance

[1] Title Assurance before Close of Escrow
Like the title opinion, title insurance serves two related functions. Before

close of escrow, it effectively tests the quality of the seller's title. The buyer
will often condition the obligation to buy on the insurer's willingness to issue
an adequate title insurance policy. If such a policy is available, the buyer will
complete the purchase, knowing that he is protected if title defects are
ultimately discovered. On the other hand, if such a policy cannot be
obtained, the buyer is excused from performing the contract. Thus, before
close of escrow, the availability of title insurance serves as a substitute for
the buyer's examination of title.

Suppose B executes a contract to purchase Greenacre from S, contingent
on obtaining title insurance. B applies to title insurance company T for a
policy. Is T willing to ensure title to Greenacre? To answer this question, T,
a prudent insurer, will examine the state of title to the property. Like many
title insurance companies, T may maintain a computerized plant of land title
records that parallels the public land record system; if so, T's employees will
search this data base to locate recorded documents that affect title to
Greenacre. Alternatively, T might base its analysis on a search of title
performed by a local attorney or a professional abstractor. Based on this title
examination, T will provide B with a preliminary report, title report, or
similar document stating whether it will insure title to Greenacre and, if so,
on what terms and conditions. T will normally exclude from coverage any
title defect that is discovered during the search process. T is, after all, entitled
to determine the nature and extent of the risk it is willing to take. If T and
other insurers are unwilling to provide an adequate policy (e.g., because
Greenacre is actually owned by X), the contract condition fails, and B is
released from any obligation to buy Greenacre.

Or, as is more likely, suppose S owns fee simple absolute in Greenacre,
but that the property is subject to a recorded encumbrance (e.g., an easement
for a future freeway). T is willing to insure B's title to Greenacre in general,
but will not insure against this known—and troublesome—defect. Such a
policy would probably not satisfy the title condition in the B-S contract.



[2] Compensation after Close of Escrow
The second function of the title insurance policy is compensation. The

standard policy imposes two basic duties on a title insurance company: the
duty to defend and the duty to indemnify. The duty to defend obligates the
company to incur the attorney's fees and costs necessary to defend the
insured's title against legal challenge, subject to the policy terms. If this
defense is unsuccessful, the company is required to either cure the defect or
indemnify the insured.

Where a covered title defect is discovered after close of escrow, the
insured buyer is entitled to recover for any actual loss that is proximately
caused by the defect. This sum is usually measured by the lesser of (a) the
amount needed to remove the defect from title or (b) the extent to which the
defect reduces the fair market value of the land. The insured may also be
able to recover foreseeable consequential damages (e.g., lost rental income,
lost profits). In no event, however, can the insured's recovery exceed the
policy limit specified in the policy itself.26

Assume, for example, that B obtains a title insurance policy upon her
purchase of Blueacre, with a policy limit of $120,000. B later learns that
Blueacre is encumbered by an enforceable restrictive covenant in favor of an
adjacent neighbor, N, which restricts its use to farming. If N demands
$100,000 to release the covenant, but the covenant only diminishes the value
of Blueacre by $80,000, B's recovery is limited to the smaller of these two
sums, here $80,000. Suppose instead that the farming-only covenant reduces
market value by $150,000 and N demands $200,000 to remove it; here B's
recovery is only $120,000, the limit she agreed to when purchasing her
policy.

[D] Scope of Title Insurance Policy

[1] Policy Provisions Generally
Most title insurers use standard policy forms developed by the American

Land Title Association (“ALTA”). Insurers in a few states utilize forms that
are based on ALTA policies with regional modifications. The national trend,
however, is toward uniformity.

There are two basic categories of ALTA forms: the owner's policy and the
lender's policy. An insured may, of course, purchase special endorsements



that expand the scope of coverage. The discussion below will focus on the
terms of the standard ALTA owner's policy, the type most commonly
purchased by property owners. ALTA also offers a “plain language” policy
that has broader coverage and is growing in popularity. Ironically, this
innovative policy creates new problems of ambiguity. Unlike the standard
ALTA owner's policy—which has generated an extensive body of
interpretative case law—the plain language policy has little or no judicial
track record.

The standard ALTA owner's policy has five parts:
(1) the cover page (which describes the covered risks);
(2) the Exclusions from Coverage (which list standard exclusions from

coverage that apply to all properties);
(3) Schedule A (which states the name of the insured, the estate being

insured, the policy premium amount, the policy limit, and the
description of the property);

(4) Schedule B (which lists the exceptions to coverage relevant to the
particular property); and

(5) the Conditions (which impose various procedural requirements
concerning the time, manner, and scope of claims).

Despite the increasing use of standard policy forms, ambiguities
sometimes arise. In most jurisdictions, ambiguities are interpreted against the
insurer and in favor of the insured. Thus, coverage clauses are construed
expansively, while exclusionary clauses are construed narrowly.27

[2] Covered Risks
The standard ALTA owner's policy covers four main types of risks.28

Assuming no exception or exclusion applies, the title insurance company
will compensate the insured owner if:

(1) title to the estate is actually held by someone other than the insured
owner;

(2) there is a defect, lien, or encumbrance on the insured owner's title;
(3) title to the land is unmarketable; or
(4) the insured owner has no right of access to the land.
The first covered risk—if title is held by another—is straightforward.



Suppose B obtains an ALTA owner's policy upon her purchase of Greenacre
from S, showing that she holds fee simple absolute. B is entitled to
compensation, for example, if fee simple absolute in all of Greenacre is
actually vested in someone else (e.g., because S's title is founded upon a
forged deed) or if another party holds fee simple absolute in part of
Greenacre (e.g., because S conveyed away part of Greenacre by an earlier
deed).

The scope of the next two covered risks is more troublesome. The policy
protection against defects, liens, and encumbrances essentially safeguards the
insured against any mortgage, easement,29 restrictive covenant, lease, tax
lien, assessment lien,30 judgment lien, mechanic's lien, water right,31 or other
interest in land of lesser legal status than a freehold estate, much like the
deed covenant against encumbrances (see §26.02[B][2][c]).32 And the
common law doctrine of marketable title (see §20.06[B]) largely defines the
meaning of “unmarketability” in the title insurance context as well. But—as
illustrated by Lick Mill Creek Apartments v. Chicago Title Insurance Co.33—
determining the scope of coverage is sometimes difficult.

Lick Mill was a collision between two different legal worlds: the
traditional principles governing title insurance policies and the modern rules
imposing strict liability for the cleanup of hazardous substances. In brief,
plaintiffs obtained ALTA title policies upon their purchase of a 30-acre
industrial tract. They later learned that the land was already contaminated by
hazardous substances when they bought it and, accordingly, that they were
strictly liable for cleanup costs under federal law (see §29.08). Plaintiffs
cleaned up the site and sought compensation from their title insurance
companies.

Plaintiffs first argued that the presence of hazardous substances on the
land rendered title unmarketable. But the court distinguished between
marketable title, on the one hand, and marketable land, on the other. Here,
the physical condition of the property was defective, which presumably
impaired the marketability of the land; but plaintiffs' title was marketable.
One can hold marketable title to valueless land.34 Next, plaintiffs asserted
that because the transfer of the land carried with it the potential legal liability
for future cleanup costs, this liability constituted an “encumbrance.” The
court rejected this argument, finding that when plaintiffs acquired title there
was merely a potential for legal liability in the future—which had not yet



crystallized into a judgment or recorded lien—not an existing property
interest held by a third person. And the mere physical condition of land, the
court reasoned, cannot constitute an encumbrance.35

The final covered risk—right of access to a public road—is strictly
construed in most jurisdictions. The policy ensures only that a legal right of
access exists, not that the route is usable or practical.36

[3] Exceptions and Exclusions
The broad coverage afforded by the standard title insurance policy is

limited by both exceptions and exclusions.37

Exceptions are actual or potential title defects that relate to the specific
property, and are usually discovered during the insurer's search of title.
Suppose B, a potential buyer, asks title company T to issue a policy insuring
his title to Greenacre. While examining title to Greenacre, T learns that title
is already encumbered with a road easement and a restrictive covenant. T
will refuse to insure against these known defects, absent unusual
circumstances. Accordingly, it will list them as exceptions to coverage in
both its preliminary report and the eventual title insurance policy. Even
though the standard policy provides coverage against encumbrances in
general, then, these specific encumbrances are not covered. On occasion, a
title insurance company will provide coverage against a known potential
defect, usually when the risk of loss is remote and a party is willing to
indemnify it against any loss; this process is known as insuring over or
insuring around a defect.

Each policy also contains standard, preprinted exclusions, which apply to
all properties. These are potential title defects that the title insurance
company is unwilling to cover. Typical examples include:

(1) problems created by the insured party (e.g., matters “created, suffered,
assumed, or agreed to by the Insured Claimant”);

(2) defects not shown by public records affecting land title but known to
the insured party;38 and

(3) the impact of any law, ordinance, or regulation relating to the use or
occupancy of the land (e.g., zoning violations, hazardous waste
contamination, and building code violations).39



[E] Liability of Title Insurer in Negligence
Suppose B applies to title insurer T for a policy insuring her title in

connection with her pending purchase of Blueacre. While searching title to
Blueacre, T's employees carelessly overlook a recorded pipeline easement. T
provides a preliminary report to B that does not mention the easement. B
purchases Blueacre, and at close of escrow T issues a standard ALTA
owner's policy to B, which similarly fails to mention the easement. T is
clearly liable to B in contract under the policy. But can B instead sue T in
tort for negligently searching title? Phrased more broadly, is a title insurance
company obligated to conduct a reasonably diligent search of title and to
disclose any reasonably discoverable defects to the buyer?40

The national case law is split on this controversial issue. The dispute
usually hinges on the nature of the preliminary report, title report, binder,
commitment or similarly titled document provided by the insurer to the
buyer before close of escrow. Is it a summary of title—like an attorney's title
opinion—or merely a statement of the terms on which title insurance is
offered?

The reason for the dispute is simple enough to identify: tort liability is
much broader than contract liability. Any action for breach of contract is
limited by the express terms of the policy, including the policy limit, the
exclusions, and various procedural restrictions (e.g., a requirement that
claims be made within 60 to 90 days after discovery of the loss). A
negligence action avoids all these obstacles, potentially allowing a plaintiff
like B to recover (a) more than the policy limit, (b) even though the defect is
expressly excluded from coverage, and (c) even though she reported the
claim too late. Similarly, a tort action may expose the title company to
liability for emotional distress and punitive damages, which are not available
under a contract theory.

Courts that impose negligence liability reason that the preliminary report
is essentially a summary of title.41 It is well-settled that an attorney or
abstractor is liable in tort for a negligently prepared title opinion, abstract, or
other summary of title. Thus, for example, if B had obtained a title opinion
from attorney A that failed to list the pipeline easement, B could sue A for
negligence. These courts explain that the preliminary report serves the same
function as the traditional title opinion or abstract. Indeed, most buyers
appear to believe that the preliminary report is in fact a summary of the state



of title, despite express disclaimers to the contrary. Thus, permitting suit in
negligence protects the good faith expectations of the ordinary buyer.42 As
the New Jersey Supreme Court explained, “[t]he underlying notion is that the
insured has the reasonable expectation that the title company will search the
title.”43

On the other hand, courts rejecting tort liability stress that the relationship
between the insurer and the insured is essentially contractual.44 From this
perspective, the insured reasonably expects to receive a title insurance policy
that imposes express limitations on the ability to recover damages (e.g.,
policy limits, exclusions, time limits). To allow the insured to sue in
negligence—without these agreed-upon restrictions—would exceed his
reasonable expectations. Although the title company routinely conducts a
title search before agreeing to insure, this search is undertaken for its own
benefit—to determine if it is willing to offer coverage—not for the benefit of
the potential insured. Thus, the preliminary report is merely a statement of
the terms and conditions on which the insurer is willing to issue its policy,
not a representation about the state of title. Courts following this view also
express an economic concern: the long-term effect of negligence liability
would be to increase the overall cost of title insurance to buyers in general,
because title companies would raise rates to compensate for the expanded
risk.

[F] Perspectives on Title Insurance
Title insurance policies offer excellent title protection, particularly when

compared to deed covenants or attorney opinions of title. The main
advantage is solvency: title insurance companies maintain sufficient
monetary reserves to satisfy potential claims, while deed covenants and
attorneys' title opinions are effectively worthless if the seller or attorney is
insolvent. And title insurance covers a broader range of title defects than
either the attorney's opinion or the special warranty deed.

The principal criticism of title insurance is simply that it costs too much.
For example, one study found that the title insurance industry paid out less
than 10% of its collected premiums to satisfy claims. In the same era, the
comparable loss payout ratio for most casualty insurers was 80%. Why? Title
insurers explain that a large percentage of each premium dollar is used to
search and examine title, a cost not faced by other types of insurers.



A secondary criticism is that the reasonable expectations of most insured
buyers differ from the literal terms of their title insurance policies. The
average buyer has little or no understanding about either the basic scope of
coverage or the detailed exclusions from coverage. Rather, the buyer
believes in general terms that the policy will protect against any title
problem. Modern courts attempt to bridge this gap by construing policy
ambiguities against the insurer, a process which presumes—incorrectly in
most instances—that the insured actually read the policy form before
purchase. The growing popularity of the “plain language” policy may
alleviate this problem over time.



§26.05 Registration of Title
After studying the notable defects in the land title recording system

discussed above, a neutral observer might suggest an alternative system:
empower a government agency to determine who holds title.45 Under such a
title registration system—often called the Torrens system after its inventor—
a government agency issues a certificate of title that establishes land title.
The certificate identifies the current title holder and lists all easements,
covenants, liens, mortgages, and other encumbrances on title.46 While quite
popular in England, the Torrens system is available only in a handful of
states. Ironically, virtually all states use a Torrens-like system for the
registration of automobiles.

An example illustrates the mechanics of the Torrens system. Suppose B is
planning to purchase Redacre from O. B can search title to Redacre simply
by inspecting the current certificate of title that is on file at the responsible
agency. If the certificate states that O holds fee simple absolute in Redacre,
free and clear of any encumbrances, for example, B can safely proceed with
the purchase.47 B can perform this examination quickly and cheaply, without
the assistance of a title insurance company, attorney, or abstractor. Once O
conveys title to B, B will bring his deed to the agency so that it can issue a
new certificate of title that lists B as the current owner.

What if the agency makes a mistake? Suppose, for example, that title to
Redacre was actually vested in X at the time of the O-B sale, and thus the
certificate of title should have identified X as the owner. In a situation like
this, the certificate of title is still legally effective and, accordingly, B is the
legal owner of Redacre. An indemnity fund compensates anyone whose
property rights are lost through error; X's only remedy is to file a claim
against this fund.

The future of the Torrens system in the United States is bleak. Scholars
uniformly praise the system on efficiency grounds: it is both more accurate
and less expensive than the traditional recording system. During the
twentieth century, many states adopted the Torrens system as an additional
method of title assurance. But the promise of the system was never realized
because only a small number of owners chose to register their titles. Custom,



inertia, the initial cost of registration, and the vigorous opposition of title
insurance companies undoubtedly contributed to this unhappy result. Many
states accordingly abandoned the system. Although Torrens is still an
available alternative in some states, it flourishes only in isolated pockets. The
system is most successful in Hawaii, where about 45% of the land is
registered.
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§27.01 “Title by Theft”?
Suppose O owns title to Blueacre, an unimproved 100-acre forest parcel.

O accepts a post with the United Nations, and moves to Switzerland. Well
aware that O will be absent for years, A takes possession of Blueacre; he
posts several “No Trespassing” signs and builds a small cabin. Over the next
ten years, A lives in the cabin each summer, harvests timber each fall, cuts a
Christmas tree each winter, and gathers wild blueberries each spring. After
11 years, O returns. Who owns Blueacre? In many jurisdictions, A is now the
owner by adverse possession.1

At first blush, adverse possession seems inconsistent with common sense.
If O never agreed to transfer his title, how could he lose it? Even worse, why
should A—who appears to be little better than a thief—acquire title? Indeed,
the doctrine of adverse possession often strikes law students as “title by theft
or robbery, a primitive method of acquiring land without paying for it.”2

So why does adverse possession exist? The answer to this question tells us
much about the policies underlying American property law. Property rights
are defined by law, not by public expectations. For utilitarian reasons, our
legal system normally respects the autonomy of landowners to use—or not to
use—their land as they see fit. Yet, if private property exists to maximize the
overall happiness of society, as utilitarian theory posits, then owner
autonomy must be limited. Perhaps the clearest common law limit is adverse
possession. Thus, the doctrine provides a window into the jurisprudential
foundations of property law.3



§27.02 Evolution of Adverse Possession
As early as 2000 B.C., the Code of Hammurabi recognized a primitive

form of adverse possession. A person who spent three years using a house,
garden, or field owned by a soldier absent on military duty acquired title to
the property, even if the soldier later returned.4 This standard tended to keep
land in productive use. Otherwise, the land might remain idle, awaiting the
return of a presumably dead owner.

Scholars tracing the evolution of adverse possession in the Anglo-
American legal system begin with the 1275 Statute of Westminster,5 which
limited actions for the recovery of land by precluding a suitor from alleging
dated claims. In 1639, the Statute of Limitations required that suits to recover
the possession of land be brought within 20 years.6 In early England, land
records were fragmentary; lengthy possession of land served as the best
evidence of ownership. The prudent owner would presumably inspect his
property regularly and eject any trespassers. Accordingly, if suit was not
brought against an occupant acting like an owner, this absence of litigation
could be reasonably interpreted as public acceptance of the occupant's claim
to title.

Adverse possession flourished in the newly-independent United States.
Land title conflicts in the new nation were widespread for several reasons.
Undeveloped wilderness covered almost the entire land surface. Land was
rarely surveyed, and boundary lines were usually unmarked. Land title was
typically held by absentee speculators; but pioneer settlers without any title
claims often appropriated vacant land, cleared timber, and started farms.
These factors combined to create massive title confusion. As the Supreme
Court observed in one early case, “[c]onflicts of title were unfortunately so
numerous that no one knew from whom to buy or take lands with safety.”7

Over the course of the nineteenth century, American courts modified English
adverse possession law to suit these uniquely American conditions.



§27.03 Requirements for Adverse Possession

[A] Overview
Adverse possession is a curious mixture of statutory and case law. Each

state has a statute of limitations that establishes a time period for an owner to
bring suit to recover possession of land from a wrongful occupant—typically
10, 15, or 20 years. However, most of the requirements for adverse
possession are imposed by case law.

In general, an occupant acquires title to land by adverse possession if his
possession is:

(1) actual,
(2) exclusive,
(3) open and notorious,
(4) adverse (or hostile) under a claim of right,
(5) and continuous,
(6) for the statutory period.8

Compliance with these elements is usually measured by a simple yardstick:
the conduct of an average or “reasonable” owner given the location, nature,
and character of the land. For example, if a reasonable owner would only use
a remote desert tract for sheep grazing during a ten-week period each spring,
the adverse possessor who uses the land in this manner for ten weeks
annually is deemed to hold “continuous” possession.9

In some states, the traditional elements of adverse possession are modified
or supplanted by legislation. For example, statutes in one group of states
detail the precise actions that constitute actual possession (see [B][2], infra).
In other jurisdictions, statutes require the occupant to pay all taxes assessed
against the land (see [H], infra).

[B] “Actual” Possession

[1] Majority Approach
The adverse possessor must take actual possession of the land. Some



authorities call this element actual entry, but this phrasing is misleading
because more than mere entry is needed. Under the majority view, this
element requires that the claimant must physically use the particular parcel
of land in the same manner that a reasonable owner would.10 Thus, the acts
necessary to meet this requirement vary from parcel to parcel, depending on
the nature, character, and location of the land, and the uses to which it may
be devoted.11

Depending on the circumstances, this requirement may be satisfied by
residence, cultivation, improvement, grazing,12 pasturing, hunting, fishing,
timber harvesting,13 mining,14 or other economically-productive activities.15

For example, adverse possessor A1 can obtain actual possession of a house
by residing there, because this is how an ordinary owner would use a
residence. If A2 is attempting to adversely possess a 100-acre tract of farm
land, however, A2 presumably must cultivate the land, just as an average
owner would do. Yet adverse possessor A3, seeking to obtain title to a 1,000-
acre parcel of wild, undeveloped land, need only perform the activities that
are suited or adapted to the land in its natural condition, such as timber
harvesting, mining, grazing, or the like.16

[2] Minority Approach
Statutes in ten states—including California17 and Florida18—specify the

particular conduct that constitutes actual possession. When adverse
possession is premised on a mere claim of right (see [E], infra), the claimant
must cultivate, improve, or substantially enclose the property.19 The claimant
who holds color of title (see [3], infra), however, may also meet the actual
possession requirement by cutting firewood or timber for fences.

These antiquated standards were developed to govern adverse possession
of rural, undeveloped land, and have little application to urban property. For
example, the adverse possessor who permanently resides in a Florida
condominium presumably lacks the “actual” possession required by statute:
he has failed to cultivate, improve, or enclose the property.

[3] Exception: Constructive Possession
In general, a claimant can acquire title only to the land he or she actually

occupies. For example, if A cultivates five acres of the 500-acre farm known
as Brownacre, and meets all other requirements for adverse possession, she



obtains title only to the five cultivated acres, not all 500 acres.
A special rule applies if the claimant has color of title. Color of title exists

when an adverse possessor has a claim to the land based on a defective
document that purports to transfer title, such as an invalid deed or will. The
claimant with color of title who has actual possession of part of the land
described in the deed or other document is deemed to be in constructive
possession of the entire parcel.20 Thus, if A holds an invalid deed to
Brownacre, she will acquire title to the entire property, even though she
occupied only five acres.

[C] “Exclusive” Possession
The adverse possessor must hold exclusive possession. In effect, this

means that possession must not be shared with either the true owner or the
general public.21 Yet absolute exclusivity is not required. The claimant's
possession must be as exclusive as would characterize an owner's normal use
for such land.22

In order to interrupt the claimant's exclusive possession, the owner must
retake possession of the property. How? Suppose adverse possessor A
regularly cuts timber on Greenacre, an uninhabited 100-acre forest tract
owned by O. A's possession will not be interrupted if O merely visits
Greenacre on occasion. Rather, O must retake possession of Greenacre by
using it in a manner that is suited to its condition (e.g., by removing
firewood, cutting Christmas trees, or harvesting timber). On the other hand,
if the property in question is a fifth-floor condominium unit, O can retake
possession only by physically occupying the unit, changing the door locks to
exclude A, or taking similar steps.23

In like fashion, isolated visits by third parties do not destroy exclusivity.
An occasional hiker or hunter might cross through Greenacre, for example,
without interrupting A's possession.24 An adverse possessor must exclude
third parties only to the extent that a reasonable owner would do so. It would
be both difficult and expensive for a claimant to absolutely bar all third
parties from trespassing on a large tract of unimproved land like Greenacre.
Further, many hospitable owners of unimproved forest land routinely allow
third parties to pick berries, dig clams, hunt, hike, fish, and conduct like
activities.



An interesting question arises when two adverse possessors both occupy
the same property. Suppose A1 and A2 both occupy Redacre, a farm owned
by O. Arguably, neither A1 nor A2 has exclusive possession. Does the
presence of A1 interrupt A2's exclusive possession or vice versa? In this rare
situation, courts normally rule that two adverse possessors who hold joint
possession will acquire title as tenants in common.

[D] “Open and Notorious” Possession
The claimant's possession must be open and notorious.25 The acts of

possession must be so visible and obvious that a reasonable owner who
inspects the land will receive notice of an adverse title claim.26 It is not
necessary to show that the owner obtained actual knowledge of the claim,27

or that the owner conducted an inspection; the owner is charged with the
knowledge that a diligent inspection would reveal.28 On the other hand,
furtive, secret, or hidden activities do not satisfy this requirement.29

Suppose O owns title to Greyacre, a 40-acre parcel of unimproved farm
land. Adverse possessor A grows corn on the land for 15 years; A plows the
land, plants seeds, sprays pesticides, nurtures the crop, and finally harvests
the corn. On these facts, A's possession is open and notorious. If O inspected
Greyacre, he would see clear evidence of A's activity on the land, and thus
learn about A's title claim.30 Now suppose instead that A never cultivates
Greyacre. Instead, A merely visits Greyacre at night once a month in order to
observe the stars. A is careful to show no light during these visits; and his
activities leave behind no visible trace that O might discover aside from a
few footprints. A's actions fail to meet this requirement.

What acts establish open and notorious possession? Activities such as
residing on the land, building fences or other improvements, or cultivating
crops are almost always sufficient. This requirement is especially
troublesome, however, in cases involving wild, unimproved land such as
forests, prairies, wetlands, or deserts. Almost by definition, the acts that
constitute possession of such lands are often minor and infrequent, and most
courts seem to accept a lower degree of openness and notoriety.31 Depending
on the circumstances, activities such as grazing livestock, cutting wild hay,
harvesting timber, gathering firewood, clearing brush, fishing, hunting,
posting “no trespassing” signs, or a combination of these actions may satisfy
the requirement.32



[E] “Adverse” or “Hostile” Possession under
“Claim of Right”

[1] Overview
The most confusing element of adverse possession involves the adverse

possessor's state of mind. There is little judicial agreement even about how to
label this element. Some courts insist that possession be adverse, while
others demand that possession be hostile. However, most authorities agree
that these terms have the same meaning. Adding to this semantic chaos,
many courts also formally insist that the adverse possessor have a claim of
right or claim of title; but this is merely a component of adversity or
hostility. Perhaps the most common phrasing is to require adverse possession
under a claim of right.

[2] General Principles

[a] Three Approaches
What state of mind must the adverse possessor have? There are three

different approaches to the issue.33 A growing majority of states follow an
objective test: the adverse possessor's state of mind is irrelevant. A number
of states utilize a good faith test: the adverse possessor must believe in good
faith that he owns the land. A few scattered decisions still reflect what might
be called the intentional trespass test: the adverse possessor must know that
he does not own the land and must intend to take title from the true owner.

However, all jurisdictions agree on one point: if the true owner authorizes
or consents to the possession, it is not considered adverse or hostile.34 For
example, absent unusual circumstances, a tenant's possession is not deemed
adverse or hostile toward the landlord. By definition, a landlord expressly
consents to the tenant's occupancy. Similarly, possession by the owner's
agent or a member of the owner's family is normally permissive, not adverse
or hostile.

[b] Objective Test
In states that follow the majority view, the adverse possessor's subjective

belief about who owns the land is irrelevant.35 If the possessor uses the land
as a reasonable owner would use it—without permission from the true owner
—this element is satisfied. As one court explained, “[t]he ‘hostility/claim of



right’ element of adverse possession requires only that the claimant treat the
land as his own as against the world throughout the statutory period.”36 The
possessor's conduct is deemed objectively hostile and adverse, regardless of
subjective intent. Under the objective test, any “claim of right” or “claim of
title” is pure fiction; the possessor need not prove a rightful title claim or any
actual intent to claim title at all.

In effect, the objective test asks only one question: did the true owner
authorize the possession? If the possession is unauthorized and the other
standard criteria are satisfied—actual, exclusive, open and notorious, and
continuous possession for the statutory period—adverse possession is
established.

Suppose A enters into possession of Greenacre, a 100-acre farm, fully
aware that it is actually owned by O. Without O's permission, A resides in
the farm house, cultivates the land, and takes related steps over a ten-year
period that meet the other adverse possession criteria. Under the objective
test, A's possession is deemed adverse and hostile under a claim of right,
simply because she used the land as would a reasonable owner, without O's
consent. The same result follows if A believed in good faith that she owned
Greenacre or if she had no belief at all about who owned the land.

The justification for the objective test is straightforward. Under the
dominant view, adverse possession is a specialized statute of limitations to
recover possession of land (see §27.06[B]). The occupant's conduct on the
land—regardless of intent—affords notice to the true owner that triggers the
running of the statutory period for filing suit. Hence, the occupant's
subjective state of mind is irrelevant. The same result logically follows under
most other theories used to explain adverse possession, although for varying
reasons (see §27.06). A secondary rationale is ease of administration. As the
Pennsylvania Supreme Court observed, “discerning the mental state of an
adverse possessor is, at best, an exercise in guesswork; and at worst,
impossible.”37 The objective test provides the usual benefits of a “bright
line” standard.

[c] Good Faith Test
In a minority of states, the adverse possessor must believe in good faith

that he owns title to the land.38 In other words, the possessor must innocently
—but mistakenly—think that he is the true owner. Under this approach, the



claim of right standard makes sense: the adverse possessor must indeed have
a title claim that he subjectively believes is rightful. Why insist on good
faith? This test reflects one of the secondary theories used to justify adverse
possession: a method of curing minor title defects and thus protecting the
title of the intended owner (see §27.06[C]).

Assume that D initially owns Greenacre. D executes a deed that appears to
convey title to A, but the deed is invalid due to lack of delivery. One week
later, D dies intestate and all of his property—including title to Greenacre—
descends by operation of law to O. If A holds possession of Greenacre under
the good-faith belief that D conveyed title to her before his death, she
satisfies this element of adverse possession. On the other hand, suppose A
takes possession after learning from her attorney that the D-A deed is legally
ineffective; in a state that follows the good faith test, she cannot acquire title
by adverse possession.

The status of the good faith test is controversial. Most commentators agree
that it remains a minority view.39 However, although only a few courts
expressly demand good faith, Professor Richard Helmholz argues that all
modern courts implicitly require it.40 Based on a survey of contemporary
decisions, he concludes that only good faith occupants actually succeed in
establishing title by adverse possession.

[d] Intentional Trespass Test
A few decisions suggest that the adverse possessor must (1) know that he

does not actually own the land and (2) subjectively intend to take title from
the true owner.41 This “land piracy” approach to adverse possession
effectively rewards intentional wrongdoers, while offering no protection to
good faith occupants. Under this view, A can acquire Greenacre by adverse
possession only if she affirmatively intends to wrest title from O, the true
owner. This standard is both unjust and illogical.42 Although the intentional
trespass test is—understandably—encountered only rarely, some states still
use a variant of this standard in the specialized context of boundary line
disputes (see [3], infra).

[3] Special Problem: Boundary Line Disputes
Assume A and O own adjacent parcels of farm land. For 35 years, A

believes that a wire fence marks the boundary line between the two parcels.



During this period, A regularly cultivates all the land on his side of the fence
and otherwise treats it as his own property. O commissions a survey that
reveals that the true boundary line is 20 feet away from the fence, onto what
A believed was his own land. Under cross-examination, A admits that he
only intended to claim the land up to wherever the true boundary was
located. Has A acquired title to the disputed 20-foot strip by adverse
possession? Most jurisdictions apply the objective test (see [2][b], supra) in
this situation.43 Under this approach, A's subjective intent is irrelevant.
Because A occupied the strip without O's permission and met all other
adverse possession elements, he owns the land.

However, a substantial minority of states follow a contrary view known as
the “Maine doctrine.”44 In order to prove hostility in a boundary line dispute,
the adverse possessor must intend to claim title to all the land up to a specific
line (e.g., a fence, hedge, or road) whether or not it is the true boundary.
Because A mistakenly believed that he owned the strip, he lacked the “claim
of right” required for hostility under this view. The Maine doctrine is
condemned by scholars and is slowly disappearing.

[F] “Continuous” Possession

[1] General Principles
The claimant must hold continuous possession during the statutory period.

Yet this standard does not mandate that the claimant physically occupy the
land every minute. The required continuity is measured by the location,
nature, and character of the land.45 Thus, the claimant's acts of possession
need only be as continuous—or as sporadic—as those of a reasonable
owner.46 Depending on the nature of the land, possession may be deemed
“continuous” even though there are long periods when the claimant does not
use the land at all.

In the case of wild, unimproved land, for example, activities as rare as
gathering firewood a few times each year or using the land for stock grazing
for a few weeks may be sufficiently continuous if a reasonable owner would
use the land in this manner. On the other hand, if the property in question is a
single-family house in a residential suburb, the claimant presumably must
reside in the house. Even in this situation, continuous possession does not
mean constant presence. The reasonable homeowner usually leaves home to



go to work, run errands, visit friends, take vacations, and so forth, and the
adverse possessor may do the same.47

Halfway between these two situations is the illustrative case of Howard v.
Kunto,48 involving adverse possession of a beach house property. For over
30 years, the Kuntos or their predecessors occupied the house during the
summer, allowing it to remain vacant during the rest of the year, under the
good faith belief that they owned title. A later survey revealed that the
Kuntos in fact owned an adjacent lot, not the beach house. When the true
owners of the beach house sued to quiet title, the Kuntos asserted the defense
of adverse possession. The court held that seasonal occupancy was
continuous possession because the average owner of similar property would
use it in this way: “We reject the conclusion that summer occupancy only of
a summer beach home destroys the continuity of possession required by the
statute.”49

The occupant's continuous possession may be interrupted by actions of the
true owner. If the owner reenters the land and retakes possession in open and
notorious manner, the required continuity (and exclusivity) ends in most
states. Suppose O owns Blueacre, which is located in a jurisdiction that
requires a ten-year period for adverse possession; A occupies Blueacre for
eight years in a manner that satisfies all requirements except duration. When
O retakes possession of Blueacre during the ninth year, this breaks A's
continuous possession.50 If A reenters Blueacre after O departs, he can
acquire title only by ten more years of adverse possession.

[2] Exception: Tacking
Assume that O owns title to Redacre, a home located in a jurisdiction that

requires a ten-year period for adverse possession. A1 takes possession of
Redacre and meets all adverse possession requirements for seven years. A1
then conveys her interest in Redacre to A2, who similarly complies with all
adverse possession elements for the next five years. If O now brings an
ejectment action, can A2 successfully assert adverse possession as a defense?

Successive periods of adverse possession by different persons may
sometimes be combined together to satisfy the statutory duration
requirement. This process is commonly known as tacking.51 Tacking is
permissible only if the successive claimants are in privity with each other. In
this context, privity arises when one claimant transfers possessory rights to



another. This transfer is most commonly made by deed (as in the A1-A2
deed above),52 but can also be effected through devise or intestate
succession.53

Conversely, no privity exists between successive trespassers. Suppose A1
simply abandons possession of Redacre after seven years. A2 watches A1
leave, and then immediately takes possession himself. If O later sues in
ejectment, A2 cannot utilize tacking.

[G] For the Statutory Period
The requisite period for adverse possession varies substantially from state

to state, ranging from 5 to 40 years. The vast majority of states, however,
utilize periods of 10, 15, or 20 years. In general, western states tend to
require a shorter period (10 years or less), northeastern states usually demand
a longer period (20 years or more), and other regions fall somewhere in the
middle.

Special circumstances—for example, if the owner is a minor—may extend
or “toll” the statutory period (see §27.05[A]). And some jurisdictions shorten
the period for adverse possession if the claimant holds color of title (see [B]
[3], supra).

[H] Plus Payment of Taxes?
Statutes in some states impose an additional requirement: the adverse

possessor must pay all taxes assessed against the property. These statutes
were apparently the product of lobbying efforts in the late nineteenth century
by owners of large undeveloped tracts of western land—particularly
railroads—who were concerned that squatters could readily meet the
common law standards for adverse possession.



§27.04 Procedural Aspects of Adverse
Possession

Adverse possession is sometimes described as a specialized statute of
limitations. Yet this characterization is misleading. A statute of limitations is
merely a defense against litigation; it does not create any affirmative rights.
However, successful adverse possession automatically extinguishes the
former owner's title and creates a new title in the adverse possessor by
operation of law.

Suppose A takes possession of Goldacre, a farm owned by O, and
eventually satisfies all requirements for adverse possession. A now holds
title to Goldacre. If O now sues to eject A from possession, A will assert his
title as a defense to the action. In this setting, adverse possession functions
much like an ordinary statute of limitations.

But what if O never files suit? As a successful adverse possessor, A now
owns Goldacre; A may use the land as he wishes. A does confront a practical
problem: O is still listed as the owner in the public land records. In order to
correct record title—and thus allow A to easily transfer his rights—A will
probably need to record a judgment or deed that confirms his ownership. A
will either file a quiet title action against O or demand that O execute a
quitclaim deed in A's favor.



§27.05 Special Restrictions on Adverse
Possession

[A] Minor, Incompetent, or Imprisoned Owner
The limitations period for adverse possession is extended or tolled when

the owner is unable to protect his interests due to a disability. Suppose
adverse possessor A enters into possession of Goldacre in 1997 when O, the
record owner, is only two years old. Statutes in all states afford special
protection to a minor like O—who is incapable of suing to eject A—by
extending the period required for successful adverse possession. Infancy54

and mental incapacity55 are recognized as disabilities in most states. In some
states, imprisonment or absence from the jurisdiction also qualify as
disabilities.

How does a disability extend the limitations period? States differ. Some
states toll the limitations period until the disability ends; others provide that
the entire statutory period begins running only after the disability ends.
However, the most common approach is to allow suit for a limited time after
the disability ends. For instance, in the Goldacre hypothetical above, assume
the state's 15-year limitations period would normally end in 2012. But a state
statute provides that a person under a disability may bring suit within ten
years after the disability ends. If O is deemed an adult at age 21, O's
disability ended in 2016; thus, O may bring suit to eject A until 2026.

In many states, a disability extends the period only if it already existed
when the adverse possession began. Suppose that A enters into adverse
possession of Goldacre in 1997; O obtains title to the land by a 2000 devise.
In this situation, O's disability is irrelevant. The 15-year limitations period
expired in 2012.

[B] Government Entity as Owner
At common law, land owned by a government entity was immune from

adverse possession. Why? Courts traditionally explain that government lands
are held in trust for all citizens. Thus, the goal that adverse possession seeks
to serve—the overall welfare of society—is best protected by retaining



public ownership, not by transferring title to a private owner. Most states still
follow this traditional rule.56

Statutes in some states authorize adverse possession of lands owned by
state or local governments, usually with special restrictions. Several impose a
longer period for adverse possession of such lands. Others apply the doctrine
only to lands held in a “proprietary” capacity (e.g., state-owned farm land
leased to a private farmer), not in a “governmental” capacity (e.g., a
courthouse).57

Federal lands are subject to a statutory version of adverse possession. In
1986, Congress enacted legislation that overturned the traditional immunity
rule in limited circumstances; to qualify, the claimant must occupy the land
for over 20 years in good faith reliance on a claim of title and either cultivate
the land or construct improvements.58

[C] Cotenant as Owner
Each cotenant has an equal right to occupy the property. Accordingly,

possession by one cotenant is normally not considered adverse or hostile to
other cotenants. In order to begin adverse possession, the cotenant in
possession must unequivocally claim sole ownership of the land by either (1)
physically ousting the cotenants or (2) taking other steps that clearly notify
cotenants of the claim.59 Absent physical ouster, many jurisdictions insist on
actual notice to cotenants, while others simply require open and notorious
actions that demonstrate hostility.

[D] Landlord as Owner
In general, the tenant who holds possession of leased premises with

permission of the landlord cannot assert adverse possession. When the true
owner authorizes possession, it is not adverse or hostile. However, the
statutory period for adverse possession will begin running if the tenant
unequivocally repudiates his status as a tenant and claims title to the land.

[E] Future Interest Holder as Owner
A future interest is immune from adverse possession until the interest

holder is entitled to immediate possession of the land. Until that point, the
interest holder has no right of action against the adverse claimant. Suppose L



holds a life estate in Brown-acre, followed by an indefeasibly vested
remainder in R. Adverse possessor A occupies Brownacre in 2009 and
remains in possession through 2019. Assuming that (1) the jurisdiction uses a
ten-year period and (2) A meets the standard adverse possession
requirements, A acquires only L's life estate in Brownacre in 2019.

The statutory period for A's adverse possession against R's remainder does
not begin running until R is entitled to possession of Brownacre, that is, until
L dies. Suppose L dies in 2021, ending the life estate. R now holds fee
simple absolute in Brownacre. If A still holds possession of Brownacre when
L dies, the period for adverse possession against R's title then begins to run.



§27.06 Policy Rationales for Adverse
Possession

[A] Four Utilitarian Models
Adverse possession is premised on utilitarianism (see §2.04); the doctrine

seeks to maximize societal happiness in a broad sense. But what specific
policies justify adverse possession? In other words, exactly what utilitarian
benefits does it provide? There is surprisingly little agreement on the
answers to these questions.

Scholars have identified four alternative theories that help explain adverse
possession: the limitations model; the administrative model; the development
model; and the efficiency/personhood model. No single theory adequately
justifies all of American adverse possession law, but each theory provides
valuable insights. Combined together, these four theories provide a range of
policies that support the doctrine, just as four separate legs support the same
chair.

Consider how these theories apply to a simple example. Suppose O holds
record title to Redacre, a 500-acre tract of remote mountain land. Over a 15-
year period, A visits the land to cut timber, mine gold, collect wild honey,
hunt, fish, and occasionally camp; these are the usual activities that an owner
of wild land might undertake. O never visits the land during this period. A
acquires title to Redacre by adverse possession. Why?

[B] Limitations Model
Most authorities view adverse possession as a specialized statute of

limitations to recover possession of land. Under this approach, the traditional
common law elements of actual, exclusive, open and notorious, hostile, and
continuous possession determine when the limitations period begins. This
level of possession gives fair notice to the supposed owner of the occupant's
apparent claim to title. The owner then has an opportunity to bring suit to
eject the occupant. Under this view, A's activities are deemed notice to O
that A claims a legal right to Redacre; O may now either challenge A's claim
through litigation or acquiesce in A's ownership.



Two key policies underpin the limitations model. First, the statutory
period minimizes the risk of judicial error in determining title, and thus helps
to protect the true owner from frivolous claims. Over time, witnesses die,
memories fade, and documentary evidence is lost. In general, as time passes,
the trial of a title dispute between competing claimants is less and less likely
to produce an accurate result; the risk of error increases with the years.
Perhaps A is the true owner of Redacre, while O's title claim is frivolous.

Second, the limitations model provides repose for the successful adverse
possessor. In particular, it guarantees the stability of the possessor's title,
which in turn encourages the possessor to place the land in optimum
productive use (see §14.09). For example, if A knew that his title to Redacre
might be challenged at any time—even 20, 50, or 100 years later—he would
be reluctant to invest in the improvements necessary to maximize the
productive value of the land.

[C] Administrative Model
Alternatively, we might view adverse possession as a useful method for

curing minor title defects, thereby protecting the title of the possessor.60

Mistakes often occur in the conveyancing process. For example, the chain of
title to Redacre might contain a deed with an erroneous property description;
or perhaps decades ago someone neglected to have the seller's spouse
confirm her oral waiver of dower rights in a written instrument. Under these
circumstances, lengthy possession by occupant A and his predecessors serves
to demonstrate his title.

Under this approach, the common law elements are not intended to
provide notice to anyone. Rather, they demonstrate the possessor's belief that
he owns title to the land. In general, an adverse possessor must use the land
in the same manner as a reasonable owner would, given its nature and
character. Here, A used Redacre for timber harvesting, gold mining, and
other activities that a reasonable owner would undertake. A's conduct
evidences his ownership rights.

[D] Development Model
This model posits that the law governing adverse possession of wild,

undeveloped lands is best explained as a tool to facilitate economic
development.61 During the nineteenth century, when the American law of



adverse possession evolved, forests, wetlands, grasslands, deserts, and other
lands in their natural condition were seen as essentially worthless. By vesting
title in the industrious settler—rather than the absentee landowner—adverse
possession promoted rapid development of the nation's wilderness lands.

From this perspective, the common law elements have little to do with
notice. Indeed, adverse possession results in the involuntary transfer of title
based on inconspicuous, rare activities that are highly unlikely to give notice
to the owner. Under the development model, these traditional elements test
whether the adverse possessor or the true owner have placed the land in
productive use. Here, A's timber and mining activities during the statutory
period demonstrate his willingness to continue this productive conduct in the
future; O's inactivity suggests that he will remain idle. A successfully asserts
adverse possession because of his economic “track record.” Adverse
possession thus reallocates land to productive users.

[E] Efficiency/Personhood Model
This model blends together diverse approaches that focus on avoiding

injury to the adverse possessor. As Oliver Wendell Holmes explained, “[a]
thing which you have enjoyed and used as your own for a long time ... takes
root in your being and cannot be torn away without your resenting the act.”62

Over time, the adverse possessor grows progressively more attached to the
land, while the absentee owner becomes increasingly detached from it. The
adverse possessor places a high personal value on the land, while the
absentee owner has virtually abandoned it. Accordingly, at some point, it
becomes appropriate to shift title to the adverse possessor, based on
principles of efficiency, personhood, or reliance.

From this perspective, the common law elements measure the strength of
the parties' respective attachments to the land. A, who satisfies all adverse
possession requirements, has presumably established a close personal tie to
Redacre. In contrast, absentee owner O who never uses the land has
demonstrated his lack of interest. Justice is served by vesting title in A.
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§28.01 Death And Property
Suppose O dies. What happens to O's property?1 The traditional answer

turned on whether O left a valid will. We would determine if O died testate
(with a valid will) or intestate (without a valid will). In general, if O died
testate, his property would ultimately be transferred according to the
provisions of his will. The recipients would receive legal interests in the
property or—if the will created a testamentary trust—would receive
equitable interests. On the other hand, if O died intestate, his property either
would (1) be distributed to O's family members designated by the state laws
governing intestate succession or (2) escheat to the state if no such family
members existed.

But property owners increasingly use will substitutes to transfer their
assets at death—such as inter vivos trusts, life insurance, pay-on-death bank
accounts, transfer-on-death securities accounts, pensions, and transfer-on-
death deeds—thus avoiding the traditional probate system. Inter vivos gifts,
gifts causa mortis, and joint tenancies serve the same function. As a result,
today most personal wealth is transferred outside of probate.



§28.02 The Will

[A] Nature of the Will
The will is a written instrument, effective only upon death, by which an

owner disposes of her property.2 Somewhat more succinctly, the Restatement
(Third) of Property: Wills and Other Donative Transfers defines the will as a:
“donative document that transfers property at death.”3 The will can be
revoked or amended at any time during the owner's life.

It is important to understand that a will can only transfer property that is
still owned by the decedent at the time of death. Suppose W prepares a will
in 2013, leaving her home Blueacre to M and her favorite horse, Ketchup, to
N. W conveys Blueacre to O in 2015, and dies in 2017, still owning Ketchup.
O owns Blueacre. Because W's will did not become legally effective until
her death—a time when she no longer owned Blueacre—the attempted gift
to M is invalid. However, the will does effectively transfer Ketchup to N.

[B] Terminology
The law governing wills developed its own unique terminology over the

centuries. The person making a will is called a testator (if male) or a testatrix
(if female). At common law—and to some extent today—other key terms
depend on whether real property or personal property is involved. A transfer
of real property by will is known as a devise; the same term is also used as
the verb to describe the transfer. The recipient of a devise is called a devisee.
So if O transferred his rights in the manor known as Greenacre to D through
a will, we would technically say that O, a testator, devised Greenacre to D, a
devisee. The gift of Greenacre to D is a devise.

In contrast, a transfer of personal property by will is known as a legacy,
and the recipient of the legacy is termed a legatee. The verb used to describe
the process is bequeath. Thus, if W transferred bonds through her will to S,
we would say that O, a testatrix, bequeathed bonds to S, a legatee. The gift of
the bonds to S is a legacy.

The law is gradually moving toward simplifying this terminology. For
example, the influential Uniform Probate Code uses the term devise as both a



noun and a verb, to describe the transfer of both real property and personal
property. If X transferred the farm known as Greenacre, plus tractors and
other farm equipment, to S through a will, the entire transfer is called a
devise. An attorney would explain that X devised Greenacre and the
equipment to S.

[C] Policy Rationales for the Will
Freedom of testation is a fundamental principle of American law. As a

general matter, each owner has the right to transfer property at death as he
wishes.4 Why? Do the policy rationales that support the institution of private
property in general (see Chapter 2) equally support unfettered freedom to
control the disposition of property after death?

Utilitarian concerns dominate the arguments for and against freedom of
testation. Proponents argue that it provides an incentive for productive labor.
The average person will work harder and save more income—they suggest—
if the law permits her to direct the disposition of property after death. Society
in general will benefit from the resulting accumulation of wealth. Advocates
also observe that the rule allows an owner to provide financial support for
her family even after death, and to direct those assets to maximum advantage
to meet the needs of individual family members; this freedom reduces the
risk that family members may become financial burdens on the state.

On the other hand, critics stress the social and economic dangers of
complete testamentary freedom. The resulting concentration of wealth, they
argue, leads to the social inequality that Thomas Jefferson and other
founding fathers sought to prevent through the abolition of fee tail and
related English doctrines.5 Moreover, the recipient of inherited wealth has no
incentive to contribute productive labor to the national economy. Opponents
further note that testamentary freedom offers no guarantee that the decedent
will in fact support his family; indeed, it permits the decedent to transfer his
entire estate to a third person, potentially rendering the family destitute.

The policy objections to testamentary freedom have encountered only
limited success. These concerns underlie the federal estate taxation system;
the progressive taxation of large estates was originally intended to reduce the
concentration of wealth and redistribute income to others. And the elective
share (see §11.03[D]) seeks to ensure that a surviving spouse (and, by
extension, any children) will not be left penniless.



[D] Will Formalities
All states once required strict compliance with stringent formalities in

order to create a valid will, and today many states still follow this view. In
general, a will is effective if it (1) is in writing, (2) is signed by the testator at
the end, in the presence of two witnesses who themselves sign the will to
attest to its execution, and (3) reflects testamentary intent. Yet even a minor
deviation from these standards (e.g., if one of the witnesses was out of the
room when the testator signed) renders the will invalid in some states.

This testamentary formalism is increasingly archaic today. It stems from
the Statute of Wills6 of 1540 and the Statute of Frauds7 of 1677, which
imposed rigid requirements on wills in order to serve evidentiary and
cautionary goals (see §20.04[B][5]). The written will provides a clear
evidentiary record of the testator's intent, thus avoiding potential fraud; and
the formal process helps to ensure that the testator appreciates the nature and
seriousness of his conduct. Modern critics, however, argue that the price for
these benefits is often high: invalidating a will—and thus disregarding the
testator's clear intent—due to an insignificant technical flaw. As a result,
there is a modern trend toward simplifying the process, as reflected by the
Uniform Probate Code.8

One historic exception to these requirements is the holographic will. In
many states, a will that is entirely in the handwriting of the testator and
signed by him is valid, even though it is not witnessed and does not comply
with the other usual standards.9 Courts reason that the holographic will
serves the evidentiary and cautionary goals underlying the formal
requirements. Fraud is avoided because the will is written, and the act of
physically writing out testamentary wishes adequately assures that the
testator appreciates the importance of his action. Finally, much like the gift
causa mortis, the holographic will is a quick and inexpensive substitute for a
formal will.

[E] Probate and Administration
Suppose that S dies testate. It must be determined whether S's will is valid.

And the property that comprises S's estate must be collected, managed, and
distributed.

The judicial process for determining the validity of a will and



administering the decedent's estate is known as probate. Typically, the
decedent nominates an executor (or, if female, an executrix) in the will, and
the named executor files a petition to establish the will's validity. After
appropriate notice to all potentially interested parties, the court conducts a
brief hearing, receives evidence, and affirms the will. Of course, objections
to the validity of the will (e.g., defective execution or lack of testamentary
capacity) may result in a lengthy, trial-type proceeding.

The executor named in the will is charged with collecting, managing, and
distributing the decedent's assets. If the will fails to nominate an executor (or
if the decedent died intestate), the probate court will appoint an
administrator (or, if female, administratrix) to administer the estate. The
executor, executrix, administrator, and administratrix are collectively
described as personal representatives. Working under court supervision, the
personal representative provides notice to the decedent's creditors, assembles
and manages the decedent's property, represents the estate in litigation, pays
the decedent's debts and taxes, and ultimately distributes the estate property
as directed by the court.10 The personal representative is a fiduciary and must
accordingly act only in the best interests of the estate.11



§28.03 The Trust

[A] Nature of the Trust
The trust involves a special fiduciary relationship in which one or more

persons (the trustees) manage property on behalf of others (the
beneficiaries).12 The hallmark of the trust is that title to the trust property
(the corpus or res) is divided, with the trustee and beneficiaries holding
different interests. The trustee holds legal title to the trust property, while the
beneficiaries hold beneficial or equitable title.13 This split reflects the
historic English separation between courts of law and equity. The use,
protected by equity courts but not law courts, ultimately evolved into the
modern trust.

The person creating the trust is called the settlor (or sometimes trustor).
Once the trust becomes irrevocable, the settlor has no further control over the
trust property.

The trustee is obligated to manage the trust property in the best interests of
the beneficiaries. Almost always, this property consists of income-producing
assets (e.g., land, stock, bonds). The trustee must ensure that the property is
productive; absent contrary instructions in the trust instrument, the trustee
has the power to sell, lease, mortgage, and otherwise administer the property
in order to maximize income to the trust, consistent with prudent judgment.
At the same time, the trustee is under a duty to protect and preserve the trust
property against loss or damage. The trustee typically pays the net trust
income to the beneficiaries; depending on the trust instrument, the trustee
may have discretion to determine the amount and timing of such payments.
The trust instrument may also authorize the trustee to distribute all or part of
the trust property to the beneficiaries.

The beneficiaries, in contrast, are entirely passive. They have no right to
manage or control the trust property, and merely receive income or principal
payments from the trustee.

[B] The Testamentary Trust

[1] Creation



The testamentary trust is created as part of a will, and takes effect only at
the death of the settlor.14 In order to create this trust, the settlor must execute
a writing that: (a) expresses the intention to form a trust and identifies the
trust property and beneficiaries;15 and (b) complies with the formalities
required for a valid will (see §28.02[D]). A well-drafted trust specifies in
detail the duties and powers of the trustee and the rights of the various
beneficiaries. For centuries, the testamentary trust was the only recognized
type of private trust. Almost all of the law of trusts was accordingly
developed to fit this model. The other principal type of private trust is the
inter vivos trust, which emerged more recently.

[2] Benefits
Why create a testamentary trust? The trust is most commonly used as an

estate-planning tool to provide support for the settlor's family. In this setting,
it offers several advantages over other forms of property ownership.16

Assume that O, about to die, is planning the disposition of his sole asset:
fee simple absolute in Redacre, an apple orchard. O has a wife, W, and two
children, D (age 10) and S (age 3). O's goal is to provide support for W
during her life, and then support for D and S during their lives, and finally to
provide for any children D or S may have. O could meet this goal by
conveying legal interests in Redacre: a life estate to W, followed by vested
remainders for life in D and S, and a contingent remainder in fee simple
absolute in the unascertainable class of future grandchildren. Alternatively,
O could form a trust, creating the parallel equitable interests in W, D, S, and
the future grandchildren, and vesting legal title in a trustee.

One advantage offered by the trust is flexibility to implement the settlor's
intent. For example, suppose that the price of apples falls after O's death and,
as a result, the income from Redacre is insufficient to support W. W wishes
to sell Redacre, invest the sale proceeds, and live on the resulting income. If
W merely holds a legal life estate, she cannot force the sale of fee simple
absolute in Redacre over the objections of the remaindermen (see §9.05[D]
[4]). Although W can sell her life estate, it will generate only a low price due
to uncertainty about its duration. In this and similar situations, the split of
title between the life tenant and remaindermen may produce stalemate.
Unless all parties agree, it is difficult to sell, mortgage, or lease the property,
or otherwise use it to maximum advantage. However, if Redacre is held in



trust, then the trustee is empowered to sell, mortgage, lease, or otherwise
dispose of the property in a manner that best carries out the intention of the
settlor. Here, the trustee would be authorized—and probably required—to
sell Redacre and reinvest the proceeds in a more profitable investment.

A second advantage of the trust is professional management. W, D, and S
may lack the knowledge, skill, and diligence that are required to successfully
operate an apple orchard. By vesting the management responsibility in a
qualified trustee, O can be assured that the orchard will generate maximum
profit for his family. This concern is particularly important where one or
more of the beneficiaries are minors or suffer from mental disabilities.

A third advantage—perhaps less important today—is that the doctrine of
restraints on alienation does not apply to equitable interests. Thus, if O
wishes, he can have substantially greater control over post-death events if he
creates equitable interests rather than legal interests (e.g., by preventing D
and S from selling their interests).

Perhaps the most important advantage of the modern trust is purely
financial. The well-drafted trust may lower the beneficiaries' income tax
liability and also reduce the estate tax burden upon the beneficiaries' deaths.

[C] The Inter Vivos or “Living” Trust

[1] Creation
The inter vivos trust or living trust first gained widespread acceptance in

the 1960s. Unlike the testamentary trust, which is effective only at death, the
inter vivos trust takes effect during the life of the settlor. In order to create an
inter vivos trust, the settlor must either: (a) declare himself to be the trustee
of property for a particular beneficiary; or (b) transfer property in trust to a
third person as trustee for the beneficiary.

An oral trust is valid as to personal property in all but a few states. A
written instrument is uniformly required, however, to create an effective trust
as to land; the Statute of Frauds mandates that any transfer of an interest in
real property—including an equitable interest—be in writing (see
§20.04[B]).

The inter vivos trust may be either revocable or irrevocable. The
irrevocable inter vivos trust serves much the same function as the
testamentary trust; it is a permanent disposition of the settlor's property. The



revocable inter vivos trust, as the name suggests, may be revoked by the
settlor at any time before death. An inter vivos trust is presumed to be
revocable unless otherwise specified.17

[2] Benefits
The revocable inter vivos trust has been popularized in recent decades as a

will substitute that both (a) allows the settlor to exercise control over assets
during his or her lifetime (unlike the irrevocable trust) and (b) avoids the
delay and cost of probate (unlike the will).

Typically, the settlor serves as a trustee and receives income during his or
her life; upon the settlor's death, the trust is administered by a new trustee,
who distributes the income and principal to the beneficiaries pursuant to the
terms of the trust. Because the trust property is not owned by the decedent
upon death, it is not subject to probate. The revocable trust does not itself
avoid estate taxation, but it does eliminate the executor's fee and other
expenses incurred in administration; on the other hand, the trust is
responsible for payment of a trustee's fee. While administration may
consume two or more years, the revocable trust permits the trustee to manage
the trust property on an ongoing basis. This continuity is particularly
important where the trust involves a family business or other vulnerable
asset. Another benefit of the inter vivos trust is privacy. Probate proceedings
are open to the public, and the decedent's will becomes a public record.
Because no judicial action is required in connection with an inter vivos trust,
however, its terms can remain confidential.

[D] Special Problem: The Spendthrift Trust

[1] Nature of the Spendthrift Trust
Imagine that A's will creates a testamentary trust by which the trust

income is payable to B for life, after which the trust principal is to be
distributed to remainderman C; the trust provisions of the will further state
that (a) B cannot transfer his interest in the trust and (b) B's creditors cannot
attach this interest. B borrows $10,000 from D; later, B fails to repay the
debt. Can D collect directly from the trust? This example raises the problem
of the spendthrift trust. A spendthrift trust arises when the terms of the trust
instrument provide both that the beneficiary may not transfer his or her
interest and that creditors cannot attach or otherwise reach that interest.



[2] General Validity of the Spendthrift Trust
English courts refused to countenance the spendthrift trust due to public

policy concerns. However, late nineteenth-century American courts
repudiated the English view and generally recognized this type of trust. Most
states now generally permit the spendthrift trust, although many impose
specific restrictions.

Broadway National Bank v. Adams18 exemplifies the American
perspective. Decided by the Massachusetts Supreme Court in 1882, the case
reflects the great stress on owner autonomy that characterized the late
nineteenth-century judicial approach to private property.19 One Adams
created a spendthrift trust for his improvident (and presumably impecunious)
brother, Charles. After Charles borrowed money from the plaintiff bank and
failed to pay the debt, the bank sued the trustee to secure repayment directly
from the trust. The court's starting point was the premise that an owner has
an absolute right to dispose of his property on any conditions he chooses,
unless contrary to public policy. The nature of the disposition here—a gift of
financial support for a needy relative—was socially beneficial. The court
brushed aside the plaintiff's assertion that the spendthrift trust violated public
policy because it allowed a beneficiary to defraud creditors. It explained that
a creditor could avoid loss by reviewing public records to investigate the
customer's finances—and thus discover potential restrictions on income—
before extending credit.

[3] Critique of the Spendthrift Trust

[a] The Diligent-Creditor Myth
The rationale of Adams and similar cases is widely criticized. At the most

basic level, the court's apparent belief that the diligent creditor can readily
discover spendthrift trust restrictions in advance is badly flawed.

A potential creditor (e.g., a bank) would encounter extreme difficulty in
making such a search even today.20 Why? There is no national index to
spendthrift trusts. The spendthrift trust created under a will can be located
only by inspecting probate records in the particular county where the will
was subject to administration, and then only if the inspecting creditor knows
the name of the settlor/decedent under which the probate file is listed.
Suppose, for example, that the AAA Bank is considering a loan to B, a



resident of Chicago, Illinois. B is the beneficiary of a spendthrift trust created
by settlor S, whose will was probated in Los Angeles County, California, but
B fails to disclose this to the bank. How can the AAA Bank discover the trust
and its limitations? The Bank is unaware that any trust exists, and thus is
unaware of both its location and the name of the settlor. It could locate B's
trust only by investigating every probate file ever opened in every county in
the nation—an impossible task.

Further, the diligent-creditor explanation entirely collapses in other
situations. Suppose B carelessly (or even worse, intentionally) injures C in
an auto accident. Could C have investigated B's financial affairs before being
injured? Or suppose B marries D, fathers children E and F, and then divorces
D. Could E and F somehow have analyzed B's finances in advance of their
birth?

The common law spendthrift trust doctrine presumably harms creditors
and the public in general to some extent. The consensual creditor, such as a
bank or store, will be able to pass on part of its losses to customers through
increased prices. The tort victim or the beneficiary's impoverished family
may ultimately turn to the state for assistance, thus shifting the financial
burden to taxpayers.

[b] Democratic Concerns
A more abstract concern is the impact of the spendthrift trust on

democratic values. The young United States abolished fee tail in response to
Jeffersonian fears that it would contribute to the development of a hereditary
aristocracy that could control American political and social life (see §9.05[C]
[5]). The spendthrift trust presents the same dangers. As the noted scholar
John Chipman Gray lamented, the principle that “men not paying their debts
should live in luxury on inherited wealth” is a doctrine “as undemocratic as
can well be conceived.”21 The idle recipient of family wealth through a
spendthrift trust is immune from creditors. The industrious wage earner, in
contrast, must pay his debts.

[4] Exceptions to General Rule
American law slowly carved out exceptions for certain creditors to the

general enforceability of the spendthrift trust. The nature and pace of this
evolution predictably varied widely from state to state. Thus, while some
states still follow the common law rule, most states now recognize



exceptions that either limit the trust generally or favor particular creditors. In
New York, for example, only that part of the beneficiary's income that is
necessary for education and support is immune from a creditor's claims;22

California, in contrast, shelters 75% of the beneficiary's income, but permits
creditors to reach the remaining 25%.23 Child support claims, claims of
creditors who provide necessary goods and services (e.g., medical care), and
tax claims are permitted against a spendthrift trust in many states.24 But
efforts to create a special exception for tort creditors have largely been
unsuccessful.25

[E] Special Problem: The Asset Protection Trust
Can owner O create a spendthrift trust for himself and thereby shield his

property from creditors? The common law answer to this question was a
resounding “no.” However, in recent years some highly-sophisticated owners
began to create trusts in foreign countries, which provided similar protection
from domestic creditors. In turn, this led Alaska, Delaware, Nevada, and a
number of other states to adopt statutes that authorize the domestic asset
protection trust. In effect, this is a valid spendthrift trust created by the
settlor for his own benefit, which protects his assets from creditors.26

Asset protection trusts raise the same concerns discussed above in
connection with traditional spendthrift trusts: unfairness to creditors and
injury to democratic values (see [D][3]). As a result, both the Uniform Trust
Code and the Restatement (Third) of Trusts reject such trusts.27



§28.04 Intestate Succession

[A] The Problem
More than half of all Americans die intestate, without a valid will to

control the disposition of their property. Others die partially intestate,
meaning that the will does not cover all of their property. How should the
law distribute decedents' property under these circumstances?

Broadly speaking, the modern laws governing intestate succession transfer
the decedent's property to the closest living relatives, preferring the surviving
spouse and children over more distant relatives. This system reflects two
jurisprudential strands. Eighteenth-century theorists justified this approach
on utilitarian grounds: it helped to provide support and security for the
decedent's family. The more modern rationale—reflecting heightened
concern for protecting owner autonomy—is that the system reflects the
presumed intent of the decedent. In other words, the intestate succession
rules seek to do what the decedent would have done if she had considered the
matter.

[B] The English Foundation
The American law of intestate succession evolved from the English

system. The dominant feature of English law was a sharp distinction between
real property and personal property. The disposition of land was governed by
feudal principles that favored the eldest male descendant. The transfer of
tangible personal property was dominated by ecclesiastical law, which
provided a share for the surviving spouse and equal shares for children
regardless of gender.

Like the substantive law itself, the early terminology distinguished
between land and personal property. A decedent's real property was said to
descend to his heir. In the context of intestate succession, an heir is defined
as a person who is designated by law to receive ownership of real property
upon an intestate's death. Conversely, a decedent's personal property passed
by distribution to his next of kin. In general, illegitimate and adopted children
could not take as heirs or next of kin.

The inheritance of land was based on primogeniture: the oldest male



descendant was the sole heir.28 Suppose O owned fee simple absolute in
Blackacre, died intestate, and left a surviving spouse S and three surviving
children, two sons and one daughter. O's oldest son received title to
Blackacre; the other children obtained no right, title, or interest in the
property. Similarly, because a spouse was not considered an heir at common
law, O's widow S received nothing under the rules of intestate succession.
Instead, S received a partial life estate known as dower (see §11.02[D][1]).

What explains primogeniture? The preference for the oldest male
descendant reflects, in part, the influence of feudalism. Feudal duties were
easier to enforce when they were owed by a single, identifiable person; given
the gender-based feudal mind-set, only a male could serve this function.
Primogeniture also avoided the splitting of family lands, which might
endanger the family's long-run wealth, power, and prestige. The oldest male
descendant, like his ancestor, would presumably provide support for needy
relatives. Given this archaic rationale, it is remarkable that primogeniture
survived in England until 1925.

Personal property, in contrast, was traditionally subject to ecclesiastical
law in England, which in turn was based on Roman law. As codified by the
1670 Statute of Distributions,29 the law distributed personal property among
the decedent's blood relatives according to a complex system that preferred
close relatives—regardless of gender—over distant ones. For example, if the
decedent left a surviving spouse S, two daughters, D and E, and a son, F, S
received one-third of all personal property, while D, E, and F each received
an equal share in the remaining two-thirds.

[C] Modern Rules

[1] Toward a Uniform System
The modern laws governing intestate succession vary somewhat from state

to state, but are largely based on the 1670 Statute of Distributions. The
historic split between real property and personal property has been
eliminated, and the rules apply equally to both types of property. Further,
there is broad agreement that the decedent's property should be distributed
among members of the family, with a universal preference for close relatives
(surviving spouse and children) over more distant relatives (e.g.,
grandparents or cousins). Primogeniture, like fee tail, was abolished in the



young United States as inconsistent with social equality. Finally, the
common law bias against adopted or illegitimate children has largely been
overturned; illegitimate children are now accorded the same treatment as
legitimate children, and there is a clear trend toward equal treatment for
adopted children as well.

Jurisdictions still differ to some extent, however, on which family
members should take priority over others. Under the influence of the
Uniform Probate Code, which has been adopted by many states, national law
is gradually inching toward uniformity on this difficult issue. Even the
traditional terminology is changing. The Uniform Probate Code, for
example, defines heirs as the persons designated by law to inherit either real
property or personal property.

[2] Rights of Spouse
In most jurisdictions, the rights of the surviving spouse turn on whether

the decedent left issue. Issue in this context means lineal descendants of the
decedent—children, grandchildren, great-grandchildren, etc. Most
commonly, the surviving spouse takes the entire estate if there are no issue.
But some states divide the estate between the spouse and the decedent's
surviving parents in this situation.30

If the decedent leaves both a spouse and issue, the spouse typically
receives between one-half and three-quarters of the estate, and the remaining
share is divided among the issue.31 Notice that the spouse's intestate share is
larger than the elective share in most states, because it reflects the presumed
intent of the decedent.

[3] Rights of Issue
Where the decedent leaves issue, but no surviving spouse, the issue take

the entire estate.32 Suppose O has five children before her spouse dies; O
then dies intestate, survived by all five children. Distribution of O's estate is
simple. Where all inheriting issue are in the same generation (here, all
children of O), each receives an equal or per capita share (here, one-fifth).

Complexity arises when the inheriting issue are in different generations.
Suppose now that when O dies, she is survived by only four of her five
children (A, B, C and D), and by two grandchildren (F and G), who are the
children of her deceased fifth child (E). At common law, the share of a



predeceased child typically went to his issue, if any, by right of
representation. Thus, here A, B, C and D would each receive a one-fifth
share of the estate. The share that would have belonged to E is equally
divided between F and G, each receiving a one-tenth interest.

[4] Rights of Parents
If the decedent leaves no surviving spouse or issue, the estate goes to the

surviving parents.33 The decedent's brothers and sisters receive no share of
the estate at this time, presumably because they may inherit it upon the
parents' death. Some states permit other ancestors (surviving grandparents,
great-grandparents, etc.) to inherit as well under some circumstances.

[5] Rights of Other Blood Relatives
Where no spouse, issue, or parents survive, the decedent's estate passes to

collaterals. Collaterals are all blood relatives of the decedent other than issue
and ancestors (e.g., brothers, sisters, cousins, nieces, nephews). The estate
goes first to the decedent's living siblings and the issue of deceased siblings.
If there are no such living siblings, the estate will be divided among the issue
of the decedent's deceased siblings (his nieces and nephews). Finally, if no
such takers exist, the estate goes to more distant collaterals. But how distant
can they be? Some states allow intestate succession by relatives who are so
distant that they may never have met the decedent, so-called “laughing
heirs.” But in most states, the final group that can inherit consists of
descendants of grandparents.34



§28.05 Escheat
Suppose O, holding fee simple absolute in Blackacre, dies intestate

without heirs. What happens to Blackacre? Under these circumstances,
Blackacre escheats to the state in which it is situated.35 This process parallels
the feudal incident of escheat (see §8.03[B][3][b]), by which land reverted to
the overlord if the tenant died without heirs. Modern law provides that the
estate of an intestate decedent who has no heirs escheats to the state.36 The
doctrine of escheat similarly extends to abandoned property (e.g., unclaimed
bank accounts).

The doctrine of escheat is purely utilitarian, reflecting the law's historic
concern for ensuring the productive use of land. Escheat effectively returns
“unowned” property to economic use, thus benefiting society as a whole.
Rather than allowing O's former property Blackacre to remain idle and
dormant, the state will sell the land to a private owner who will presumably
use it to grow crops.
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§29.01 “An Impenetrable Jungle”?
A's factory emits foul odors onto B's farm; noise from C's tuba practice

routinely pervades the quiet of D's bookstore; and E's smelter produces
vibrations that make it impossible for F to sleep in her home.1 Can B, D, and
F assert any claim? As a general rule, an owner is free to use his land as he
sees fit. But this freedom is not unlimited. For example, it is often said that
one may not use land in a manner that injures the land of others.2 This
precept is the foundation of the law of nuisance, which governs the rights of
B, D, and F.

The common law divided nuisances into two categories: private nuisances
and public nuisances. Broadly speaking, a private nuisance arises when one
uses his land in a manner that injures a private owner or occupant in the use
or enjoyment of that person's land. The Restatement (Second) of Torts offers
a more precise definition: “a nontrespassory invasion of another's interest in
the private use and enjoyment of land.”3 A's odors, C's noise, and E's
vibrations are all considered to be private nuisances under this standard. This
chapter—and most of the law in the field—deals primarily with the private
nuisance. Indeed, when judges, scholars, and attorneys use the term
“nuisance,” this is usually a shorthand reference to the private nuisance. In
contrast, a public nuisance is an activity that interferes with the rights of the
public in general, usually by threatening the public health, safety, or morals.

The modern law of nuisance is complex and confusing. As one authority
observed, “[t]here is perhaps no more impenetrable jungle in the entire law
than that which surrounds the word ‘nuisance.’”4 Two key issues arise: (a)
what constitutes a nuisance? and (b) what is the appropriate remedy?
Traditional English law was straightforward on these points: virtually any
conduct that seriously impaired another's use of land constituted a private
nuisance and was automatically enjoined. American nuisance law has
gradually moved away from this rigid, pro-owner view toward more flexible
standards founded on utilitarian principles. The utility of the defendant's
conduct is increasingly considered in determining whether nuisance liability
exists; thus, for example, socially-beneficial conduct that clearly interferes
with the plaintiff's use of land may not constitute a nuisance. And even if



nuisance liability is found, the plaintiff may be unable to obtain an injunction
against the offending conduct.

Before the widespread adoption of zoning ordinances in the early
twentieth century, nuisance was the principal tool used to reconcile
incompatible land uses. Indeed, nuisance law is sometimes called “judicial
zoning.” Its importance has diminished as land use regulation has expanded.
As one observer summarized, nuisance law has been “relegated to marginal
cases, involving small-scale, localized land use conflicts.”5 If the zoning
process permits a use that neighbors dislike, nuisance law may provide a
basis for attacking the use through litigation. And the doctrine also remains
useful in rural regions that have little or no zoning.

Despite the declining importance of nuisance law, academic interest in the
topic has grown in recent decades. In particular, the efforts of Guido
Calabresi, Robert Ellickson, and other disciples of the law and economics
movement to apply economic principles to this area have helped to shape the
law's modern evolution.6 Insights from law and economics scholarship have
been especially useful on the question of the appropriate remedy for a private
nuisance.



§29.02 What Is a Private Nuisance?

[A] Nuisance Defined
A leading authority once suggested that nuisance was “incapable of any

exact or comprehensive definition.”7 The term “nuisance” simply means
“harm” in old French. Of course, this literal definition is far too broad to be
helpful. Centuries of legal evolution have produced a complex and unwieldy
body of nuisance law that defies quick explanation.

Our starting point is the Restatement (Second) of Torts, which defines the
private nuisance as “a nontrespassory invasion of another's interest in the
private use and enjoyment of land.”8 Even this definition is overbroad: only
some nontrespassory invasions of another's interest in the private use and
enjoyment of land are private nuisances, not all such invasions (see §29.04).
However, the Restatement definition is useful because it focuses on the key
factors that distinguish nuisance from other legal doctrines. First, nuisance
involves a special type of harm—interference with the interest of an owner,
tenant, or other land occupant in the use and enjoyment of land. Suppose F's
factory emits an unpleasant odor. Although the odor may offend P, a
pedestrian who walks by the factory, it does not affect P's use or enjoyment
of his land; hence, P cannot bring a nuisance claim. Conversely, if the odor
makes it difficult for N to live in his home which adjoins F's factory, N may
be able to sue F in nuisance; the foul odor interferes with N's use and
enjoyment of his home. Second, nuisance involves a special type of conduct
—a nontrespassory invasion. A physical entry onto land owned or occupied
by another is a trespass, not a nuisance. A nuisance involves conduct other
than physical entry—such as producing dust,9 fumes, gases, light, noise,10

odors,11 shadow,12 smoke, or vibration—that interferes with the use or
enjoyment of land.

[B] Distinguishing Nuisance from Trespass
The traditional distinction between nuisance and trespass hinges on the

nature of the intrusion: is there a physical entry or not? A physical entry onto
the land of another interferes with the occupant's right to possession and
hence constitutes a trespass. For example, if F stands on his factory site and



throws a rock into the back yard of N's adjacent house, this is a physical
entry of N's land and thus a trespass. Any conduct that interferes with the use
and enjoyment of land, other than a physical entry, is governed by nuisance
law. Suppose F's factory routinely emits loud noises throughout the night,
making it difficult for N to sleep. This noise is not a physical entry onto the
land, and accordingly N's claim is governed by nuisance law.

However, scientific progress has blurred the once-clear boundary line
between nuisance and trespass (see §30.02[B]). Common law courts
considered only a visible intrusion to be a physical entry. For example,
throwing a rock onto N's land was a trespass, while emitting an invisible gas
was a nuisance. This distinction reflected the primitive science of the era.
Modern science teaches that odors, fumes, and other gasses consist of
microscopic particles. Thus, we now know that when F's factory emits a
smelly gas, small particles of matter physically enter N's land. Should such
an intrusion be considered a trespass? Many courts now extend trespass
liability to include air pollution, toxic contamination, and other entries by
microscopic particles, effectively allowing the injured plaintiff to sue on
either theory.

[C] Categories of Nuisances

[1] Nuisance Per Se or Nuisance Per Accidens?
Private nuisances are usually divided into two types: the nuisance per se

and the nuisance per accidens.13 The nuisance per se is an act or condition
that is always considered to be a nuisance, regardless of the surrounding
circumstances; most commonly, this is some type of activity that is
prohibited by law (e.g., an illegal garbage dump).14 The nuisance per
accidens, in contrast, is a nuisance only because of the surrounding
circumstances, such as its location and manner of operation. For example, a
hog farm in the city probably constitutes a nuisance, while a hog farm in a
rural area may not. The bulk of private nuisance law—and of this chapter as
well—concerns the nuisance per accidens.

[2] Temporary Nuisance or Permanent Nuisance?
The law also distinguishes between the temporary or continuing nuisance

and the permanent nuisance. In general, a permanent nuisance exists where
the nuisance is certain or likely to continue in the future due to the physical



nature of the condition, the cost of abatement, or other factors; any other
nuisance is deemed temporary. For example, if B's cement plant has emitted
dust every day since its operations began 20 years ago and there is no
technology available to remedy this problem, it is probable that the emissions
will continue in the future. The cement plant is a permanent nuisance. On the
other hand, if B's cement plant emitted dust for only two years—before
modern air pollution control technology was installed—the plant was only a
temporary nuisance. The distinction is important in two settings: (1) the
appropriate measure of damages (see §29.06[B]) and (2) the running of the
statute of limitations.15



§29.03 Evolution of Nuisance Law
As it evolved in post-medieval England, the law governing private

nuisances was relatively straightforward. Only one factor was considered to
determine whether nuisance liability existed: the gravity of harm to the land
owner or occupant. A nuisance occurred when a person used his land in a
manner that caused substantial harm to another's use and enjoyment of land.
And the remedy for a nuisance was equally simple: the court issued an
injunction against the harmful conduct. For example, suppose F started a pig
farm in the backyard of his city house; if the resulting odor was so offensive
that F's neighbors could not reasonably live in their homes, they could obtain
an injunction closing the farm.16 Thus, the law strictly protected the
neighbors' property rights to use and enjoy their lands free from any
nuisance.

These simple rules made sense in an agricultural society, but proved
unduly rigid as industrialization proceeded. The main problem was that this
approach failed to consider the utility of the conduct in question, and thereby
tended to prevent new development. For instance, a new railroad might be
shut down merely because its noise caused one farmer's chickens to stop
laying eggs. The benefits that the railroad provided to society in general were
seen as irrelevant. In this manner, the law provided absolute protection for
property rights regardless of the resulting social cost.

Early American courts accepted the English view. During the late
nineteenth century, however, the law began to shift toward a more flexible
approach: only an unreasonable land use would be considered a nuisance.
The gravity of harm was important in assessing reasonableness, but courts
tended to consider other factors as well (e.g., the locality of the use, the
nature of the wrongful conduct). The evolution of American nuisance law
during the twentieth century brought another major change, as courts gave
increasing weight to utility. This affected both (1) the liability standard for
determining when a private nuisance existed and (2) the appropriate remedy
if a nuisance were found.

On the liability side, this change was sparked by the adoption of the first
Restatement of Torts in 1939. The Restatement proposed a new liability



standard known as the balance of utilities test: a use was unreasonable unless
the utility of the actor's conduct outweighed the gravity of the harm.17 The
1977 Restatement (Second) of Torts repeated this standard, but added an
alternative basis for unreasonableness that ignores utility. Similarly, an
injunction is no longer the automatic remedy once nuisance liability is
established. Rather, most courts will balance the equities between the parties
to determine if an injunction is appropriate; this process inevitably considers
the utility of the defendant's conduct as a factor in the balance. Accordingly,
the successful plaintiff may be awarded only damages.



§29.04 Elements of Private Nuisance

[A] Overview
The existence of a private nuisance is a question of fact that turns on the

unique circumstances of each case. For instance, a halfway house for
parolees might be deemed a nuisance under some circumstances, but not
under others. Examples of land uses found to be nuisances on the facts of the
particular case include: airports, bakeries, cement plants, cemeteries, dairies,
dog kennels, feed lots,18 funeral parlors, gas stations, halfway houses,19 hog
farms, hospitals, laundries, lumber mills, music stores, rifle ranges, roosters,
slaughter houses, smelters, soup kitchens, stables, trees, and windmills.20

Five elements are required to establish liability for a private nuisance. The
plaintiff must prove that the defendant's conduct produced an:

(1) intentional,21

(2) nontrespassory,
(3) unreasonable, and
(4) substantial interference,
(5) with the use and enjoyment of the plaintiff's land.

The second element—a nontrespassory interference—has already been
discussed (see §29.02[B]). The remaining elements are discussed below.22

[B] “Intentional” Interference
As the Restatement (Second) of Torts explains, a person's harmful conduct

is deemed “intentional” if either (a) he acts for the purpose of causing the
harm or (b) he knows that the harm is resulting or is substantially certain to
result from his conduct.23

Suppose that E's factory routinely emits extremely loud noise that keeps
N, the owner of an adjacent house, awake all night. N complains, but the
noise continues. It is possible that E's conduct is motivated by malice;
perhaps E desires to harm N. If so, E's conduct is considered “intentional”
under the first prong of the Restatement test. It is more likely, however, that
E does not actually intend to harm N. Yet under the second prong of the



Restatement test, E's conduct is still deemed “intentional,” because E knows
from N's complaint that the noise from the continued operation of the factory
will cause harm to N.

For instance, in Morgan v. High Penn Oil Co.,24 the defendant operated an
oil refinery that periodically emitted nauseating gases and odors that
sickened plaintiffs and other nearby landowners. Plaintiffs notified defendant
about these problems and demanded that it stop the emissions. Thus,
defendant knew that plaintiffs would be harmed, but continued to operate the
refinery without stopping the emissions. Applying the second prong of the
Restatement test, the North Carolina Supreme Court held that this conduct
was intentional; the defendant “intentionally ... caused noxious gases and
odors to escape onto the nine acres of the plaintiffs to such a degree as to
impair in a substantial manner the plaintiffs' use and enjoyment of their
land.”25

Under limited circumstances, a private nuisance may arise from
unintentional conduct. The Restatement (Second) of Torts provides that
nuisance liability may be premised on conduct that is “unintentional and
otherwise actionable under the rules controlling liability for negligent or
reckless conduct, or for abnormally dangerous conditions or activities.”26 In
this situation, it is not necessary to show that the defendant's conduct is either
intentional or unreasonable. For example, if E stores a large quantity of
explosives in the backyard of his suburban house, this is an abnormally
dangerous condition—and hence a nuisance—regardless of E's intent or the
reasonableness of his conduct.

[C] “Unreasonable” Interference

[1] Overview
If nuisance law is indeed an “impenetrable jungle,” the heart of the jungle

is the concept of unreasonable interference. In the typical case, the other
nuisance elements are easily proven; thus, the outcome usually hinges on
whether the interference was unreasonable.

[2] Traditional Approach
Many states still follow the traditional, pre-Restatement approach to

unreasonableness.27 Some seem to equate unreasonableness with serious



injury to the plaintiff, a view that harkens back to the gravity of harm
approach.28 Others employ a multi-factor test to assess unreasonableness,
although the factors considered vary widely from state to state. Sample
factors include: the character of the neighborhood; the nature of the wrongful
conduct; its proximity to plaintiff's property; its frequency, continuity, and
duration; and the nature and extent of resulting injury to the plaintiff.29 A
number of states also consider the utility of the defendant's conduct as one
factor.

[3] Restatement Approach

[a] Basic Test: Balance of Utilities
Under the basic Restatement approach—adopted in about one-third of the

states—an intentional interference is deemed “unreasonable” if the “gravity
of the harm outweighs the utility of the actor's conduct.”30 In order to apply
this standard, a court must compare (a) the “utility” of the defendant's
conduct with (b) the “gravity of the harm” that this conduct causes to the
plaintiff.31 Thus, unreasonableness is determined on a case-by-case basis
after considering the particular facts of each dispute.

The Restatement lists eight factors to be used in this balancing process.
Five factors bear on the gravity of harm: the extent of the harm (mainly in
terms of degree and duration); the character of the harm (physical damage or
personal discomfort); the social value of the plaintiff's use and enjoyment;
the suitability of the particular use or enjoyment invaded to the character of
the locality; and the burden on the plaintiff of avoiding the harm.32 The
remaining three factors help assess the utility of the defendant's conduct: the
social value of the primary purpose of the defendant's conduct; the suitability
of the conduct to the character of the locality; and the impracticability of
preventing or avoiding the interference.33

Consider a hypothetical application of the Restatement standard. Suppose
that A operates a cement factory in a rural and uninhabited area.34 The
factory regularly emits large quantities of cement dust into the atmosphere,
and there is no technological method of preventing these emissions. B
purchases a tract of land next to the factory, builds a home, plants a flower
garden, and soon discovers that the cement dust stunts the growth of one
particular type of flower.



Under the Restatement standard, this interference is not unreasonable. The
overall gravity of harm to B is quite low. The extent of harm is minor
because B can grow other types of flowers in the garden. Although the nature
of the harm is physical damage, it is almost trivial in character, and B still
has almost all of the use and enjoyment of the property. The area appears to
be unsuitable for a residential flower garden; B might be better off trying to
grow this type of flower inside his home or perhaps in a small greenhouse.
On the other hand, the utility of A's conduct is high. Cement production is
crucial to the construction of homes and other buildings; the uninhabited area
is well-suited to cement production; and A is unable to prevent the emissions
without closing the factory.

[b] Alternative Test: Severe Harm
In 1977, the Restatement (Second) of Torts added an alternative test for

“unreasonableness” that seemed to turn the law back toward the traditional
“gravity of harm” approach, and thereby generated extensive controversy.
An intentional interference is deemed unreasonable under this test if “the
harm caused by the conduct is serious and the financial burden of
compensating for this and similar harm to others would not make the
continuation of the activity not feasible.”35 The utility of the defendant's
conduct is irrelevant under this alternative test.36

For example, imagine that N's steel factory produces noxious fumes that
reach F's nearby farm, killing his entire corn crop. This harm is sufficiently
severe to trigger the alternative test for unreasonableness, entitling F to relief
if the other nuisance elements are established, as long as N can bear the cost
while remaining in business.

[D] “Substantial” Interference
Slight inconveniences or petty annoyances are insufficient to establish

nuisance liability. “The law does not concern itself with trifles, and therefore
there must be a real and appreciable invasion of the plaintiff's interests before
he can have a cause of action for ... a private nuisance.”37 If a normal person
living in the community would regard the interference as strongly offensive
or seriously annoying, then the level of interference is substantial enough to
impose liability. However, nuisance law does not protect hypersensitive
persons.38



Suppose L's lemon-processing factory occasionally emits a mild lemon
odor that wafts over nearby homes. The odor does not disturb normal
residents, and thus is not a substantial interference; nearby residents A, B,
and C, for example, cannot sue L for a private nuisance. Moreover, even if
the odor causes severe discomfort to resident D, who is allergic to lemons, D
cannot sue L on a private nuisance theory either, because D's discomfort
stems from a unique sensitivity to lemons.

[E] Interference with “Use and Enjoyment of
Land”

Nuisance liability arises only from interference with the interests of an
owner, tenant, or other land occupant in the use and enjoyment of the land.
This element is clearly met when the defendant's conduct causes physical
injury to the land itself (e.g., if fumes from defendant's plant destroy
plaintiff's apple orchard) or to tangible personal property located on the land
(e.g., if the fumes ruin the paint on plaintiff's truck).39 The same is true when
the offending conduct causes death, bodily injury, sickness, or substantial
discomfort or annoyance, to persons who are physically present on the land.



§29.05 Defenses to Liability for Private
Nuisance

[A] Generally
The range of defenses available in private nuisance cases is fairly broad. A

plaintiff cannot recover if he consented or acquiesced to the nuisance. And
the defense of laches may be available if the plaintiff seeks equitable relief.
Similarly, if the defendant has continued the nuisance for a sufficiently long
period to acquire a prescriptive easement for the conduct at issue, this is a
complete defense. The statute of limitations may also bar the plaintiff's
claim. Beyond this point, two additional defenses have special importance:
the historic doctrine of “coming to the nuisance” and the modern “right-to-
farm” statutes.

[B] “Coming to the Nuisance”
Suppose B establishes a boat-manufacturing factory in a rural, uninhabited

area; for 20 years, the factory routinely emits fumes, noise, and odors. H now
purchases an adjacent parcel, builds a home on the land, and promptly
complains that the emissions constitute a private nuisance. Can B assert any
defense?

At one time, many courts recognized a defense known as “coming to the
nuisance.” A plaintiff like H who moved into the region after the offending
conduct began was not entitled to recover; rather, the law protected the first-
in-time use. Today, however, almost all courts reject this defense because it
effectively allows first-in-time residents to stifle new development in the
community.40 Instead, a number of courts consider the plaintiff's “coming to
the nuisance” as one factor in determining reasonableness.

[C] Right-to-Farm Statutes
“Right-to-farm” statutes in almost all states create a special defense to

nuisance liability.41 Although the details vary from state to state, the general
approach of these statutes is the same: farms and other agricultural activities
are immune from nuisance liability if the facts giving rise to the claim have



existed for a specified period of time.42 The goal of these statutes is to
protect farms in urbanizing areas against nuisance claims.43 In a sense, these
statutes revive the “coming to the nuisance” defense in the specialized
context of agricultural nuisances. For example, suppose that F owns a large
farm in an agricultural area; he installs an irrigation system and operates it
for 25 years. Fleeing the pressures of urban life, C purchases an adjacent
farm; C soon discovers that F's irrigation pumps emit ear-splitting noise
during the early morning hours. When C complains, F informs her that the
pumps have been making the same amount of noise for many years. In all
probability, the state's right-to-farm statute will prevent C from successfully
suing F on a private nuisance theory.



§29.06 Remedies for Private Nuisance

[A] Injunction

[1] “Balance of Equities” Approach
The traditional remedy in private nuisance cases was an injunction against

the offending conduct. This rule reflected an absolutist view of property
rights: every owner was entitled to enjoy his land free from any nuisance. If
a person creating a nuisance could take away this right simply by paying
compensation to the owner in the form of damages, this would be the
equivalent of eminent domain—an owner would be compelled to sell the
right over his objection. Because only the government has eminent domain
power, courts reasoned that an injunction was necessary to protect the
owner's right. The social utility of the defendant's conduct was seen as
irrelevant.

This view began to break down in the late nineteenth century, as courts
became increasingly concerned that it would disrupt industrial
development.44 In almost all jurisdictions today, the plaintiff no longer has
an automatic right to an injunction. Instead, the court will use a balancing
test—usually called “balancing the equities”—to determine if an injunction
is appropriate on the facts of the case. By far, the single most important
factor in this process is the relative economic impact of the injunction on the
parties. All other things being equal, then, a court will issue an injunction
only if the resulting benefit to the plaintiff is greater than the resulting
damage to the defendant. However, the public interest in continuing or
preventing the defendant's conduct is usually weighed in the balance as well.
If an injunction is refused, the plaintiff receives compensatory damages (see
[B], below).

For example, suppose a court determines that D's noisy dance studio is a
nuisance. It will cost D $100,000 to install soundproofing materials to
eliminate the noise. But the noise problem only lowers the value of P's land
by $1,000. The social value of D's use is relatively low and no other
neighbors are disturbed by the noise, so the public interest is a neutral factor.
Granting an injunction here would impose $100,000 in costs on D, but only



confer $1,000 in benefits on P. Because the costs outweigh the benefits, the
court will deny an injunction and instead award $1,000 in damages to P.

[2] Boomer v. Atlantic Cement Co.
[a] Overview
The well-known New York decision of Boomer v. Atlantic Cement Co.45

exemplifies the current approach. Before Boomer was decided in 1970, some
courts had already adopted the “balance of equities” standard. But New York
still followed the view that an injunction was automatic if a nuisance caused
substantial continuing harm. In Boomer, the New York Court of Appeals
adopted the emerging modern rule and thereby created a precedent that
greatly influenced the evolution of nuisance law in other jurisdictions.

The facts of Boomer are simple. Defendant, Atlantic Cement Co., operated
a large cement plant near Albany, New York. The facility emitted dirt,
smoke, and vibrations that injured lands owned by Boomer and other
plaintiffs. Apparently without considering the utility of Atlantic's conduct,
the trial court concluded that the plant was a private nuisance; but it refused
to issue an injunction. Instead, the court awarded plaintiffs compensatory
damages for their injuries to date and authorized them to bring suits in the
future as further injury was suffered. For the guidance of the parties,
however, the court determined that plaintiffs' total permanent damages were
$185,000. Plaintiffs appealed.

[b] Rationale
The court stressed that compliance with the traditional rule would close

the plant immediately. There was no known technological method to control
the dust and other by-products from the plant. Accordingly, the only way to
comply with an injunction to abate the emissions would be to stop operations
altogether. This would eliminate most of the value in Atlantic's $45,000,000
plant and put more than 300 employees out of work. With little analysis, the
court announced that it was “fully agreed” to avoid the “drastic remedy” of
closing the plant.46 The court apparently reached this result by balancing the
equities between the parties, although its opinion is remarkably vague. The
harm to the defendant and the public caused by granting an injunction (loss
of the $45,000,000 plant, elimination of 300 jobs, and—presumably—higher
cement prices for the public) vastly outweighed the benefits to plaintiffs



(avoidance of $185,000 in damages). As the court expressed it, there is
“large disparity in economic consequences of the nuisance and of the
injunction.”47

Thus, the court considered alternative remedies that would avoid plant
closure. One option was granting an injunction, but postponing its effect to
allow research on technology that would prevent the emissions. But this
technology was unlikely to be developed in the short run, and Atlantic had
no ability to control the rate of research. In addition, such an injunction
would give plaintiffs immense and unfair economic leverage over Atlantic. If
research efforts were unsuccessful, Atlantic might be forced to pay plaintiffs
a price far in excess of their actual damages in order to settle the case and
thus eliminate the injunction. Accordingly, the court chose a second option:
directing the trial court to grant an injunction to be vacated when Atlantic
paid permanent damages to plaintiffs. In effect, this essentially awarded
plaintiffs compensatory damages in lieu of an injunction.

[c] Reflections on Boomer
Boomer is probably the most celebrated decision in modern nuisance law.

It generated immediate scholarly controversy which continues today;48 and it
is customarily included in property casebooks. Why?

The main reason is that Boomer marks a turning point in our approach to
the appropriate remedy for a private nuisance. The basic scenario in Boomer
—a socially-valuable factory causing comparatively minor damage to a
small group of plaintiffs—was a common one. In many jurisdictions, pre-
Boomer courts confronted with this scenario could choose from only two
outcomes: (a) find no nuisance (thereby allowing the factory to continue
harming plaintiffs) or (b) issue an injunction against the nuisance (thereby
either closing the socially-valuable factory or, more likely, forcing the
factory owner to pay plaintiffs a “windfall” settlement to eliminate the
injunction).49 Neither option was entirely palatable. Boomer provided a third
option—the payment of permanent damages in lieu of an injunction. It
became an important precedent that influenced other jurisdictions to adopt
the same approach.50

At the same time, Boomer sparked new scholarly interest in the
application of economic principles to nuisance law. The damages remedy is
usually seen as a more efficient solution than an injunction, because it helps



to allocate resources to the most valuable use. The Boomer court properly
concluded that a damages award was the cheapest method of resolving the
conflict between the parties, thereby maximizing overall utility. It was more
efficient to have Atlantic pay permanent damages to plaintiffs (estimated at
$185,000) than to issue an injunction that would solve the problem by
shutting down the factory (at the cost of the $45,000,000 plant, the 300 jobs,
and higher cement prices to the public).

But why not issue an injunction and then allow the parties to negotiate
their way to a settlement, consistent with the Coase Theorem (see §2.05[A],
supra)? Richard Posner explains that this approach would be inefficient due
to high transaction costs. The parties in Boomer, he argues, were locked into
a bilateral monopoly. Any price for settling the case between $185,000 and
$45,000,000 would have benefited both sides more than if an injunction were
issued. Because of this large bargaining range, “it would have paid each
party to invest substantial resources to engross as much of it as possible.”51

For example, Atlantic might have spent $2,000,000 in attorneys fees to
negotiate the settlement, while the Boomer side could have spent the same
amount. The court's solution—an award of permanent damages—reached an
efficient outcome without the need for the parties to incur such high
transaction costs. Inspired in part by Boomer, an extensive body of law and
economics scholarship has contributed to the continued evolution of
American nuisance law.

[3] An Alternative Approach: The Compensated Injunction
Another remedial option is to issue an injunction against the nuisance, but

require the plaintiff to compensate the defendant for costs of compliance.
The pioneer decision adopting this alternative is Spur Industries, Inc. v. Del
E. Webb Development Co.52 Defendant Spur operated a commercial feedlot
for up to 30,000 cattle in an agricultural area. Plaintiff later developed a
residential community on nearby land, and sued to enjoin the feedlot as a
nuisance because of the flies and odor that it produced. The Arizona
Supreme Court agreed that the public interest justified an injunction closing
the feedlot. Yet, because plaintiff was the direct cause of the problem, the
court exercised its equitable powers to require plaintiff to indemnify the
defendant for the costs of moving or shutting down. “It does not seem harsh
to require a developer, who has taken advantage of the lesser land values in a
rural area as well as the availability of large tracts of land on which to build



and develop a new town or city in the area, to indemnify those who are
forced to leave as a result.”53 Spur is a controversial decision that has
attracted much scholarly interest,54 but has not been followed by other
courts.

[B] Damages
The appropriate measure of compensatory damages turns on whether the

nuisance is deemed permanent or temporary. If the nuisance is permanent,
the plaintiff receives all damages—covering both past and future harm—in
one lawsuit. Damages are measured by the extent to which the nuisance
diminishes the fair market value of the affected property. For example,
suppose the court determines that D's noisy smelter is a nuisance and further
concludes that the noise will never be abated. If this permanent noise
problem reduces the value of P's land from $200,000 to $150,000, P recovers
$50,000 in damages.

On the other hand, if the nuisance is temporary or “continuing,” the
plaintiff only recovers damages that compensate for past harm; he may bring
successive lawsuits in the future as additional damages are incurred. In this
setting, the plaintiff recovers damages equal to the diminished rental or use
value of the property, together with any special damages. Suppose that D
installs new noise suppression equipment at the smelter, completely
eliminating the problem. If the noise problem lasted two years and reduced
the rental value of P's land from $15,000 to $12,000 per year, P recovers
$6,000 in compensatory damages.



§29.07 Public Nuisance
A public nuisance is “an unreasonable interference with a right common

to the general public.”55 Although it sometimes overlaps with private
nuisance law, the public nuisance doctrine is fundamentally different. A
private nuisance merely interferes with the rights of a particular person or
small number of persons in the use and enjoyment of their land. In contrast,
the public nuisance doctrine involves conduct that interferes with the rights
of the public in general, in situations that go far beyond the use and
enjoyment of land. However, under some circumstances, the same conduct
may create both a public nuisance and a private nuisance.56

Virtually any intentional conduct that unreasonably interferes with the
public health, safety, welfare, or morals may constitute a public nuisance.
Factors that bear on unreasonableness include:

(1) whether the conduct “involves a significant interference” with the
public heath, safety, peace, comfort, or convenience;

(2) whether the conduct is prohibited by a statute, ordinance, or
regulation; and

(3) whether the conduct is continuing or permanent and has a “significant
effect upon the public right.”57

Examples of conduct that normally constitutes a public nuisance include
keeping diseased cattle, running a house of prostitution, operating an
unlicensed casino, maintaining a vicious dog, holding a very loud rock
concert, and detonating explosives on a residential street.58

The typical plaintiff in a public nuisance action is a city or other
governmental entity that brings suit on behalf of the general public and seeks
damages, an injunction, or an abatement order. A private party may sue on
this theory only if “special injury” can be demonstrated.59 In this context,
special injury means a “harm of a kind different from that suffered by the
general public.”60 The rationale for the special injury rule is that it prevents a
multiplicity of identical lawsuits from being filed against the same
defendant, which is seen as an unfair burden.

Suppose F's factory routinely emits invisible radiation that completely



disrupts television reception in Town T; as a result, no one in town can
watch television. Because the radiation unreasonably interferes with the
public welfare, it probably constitutes a public nuisance; Town T may
accordingly sue F. Here, resident V has not suffered harm that is different in
kind from the harm suffered by other residents; true, V cannot watch
television, but neither can anyone else in town. Accordingly, V cannot
demonstrate special injury and hence cannot bring suit. Suppose instead that
the radiation tragically causes V to contract lung cancer. Because this harm
is different in kind, V may sue F.
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§30.01 The Right to Exclude
The common law cherished an owner's virtually absolute right to exclude

others from his land.1 The law of trespass, which evolved to safeguard this
right, was, as a result, extraordinarily broad.

Blackstone expressed this common law view by defining property as “that
sole and despotic dominion which one man claims and exercises over the
external things of the world, in total exclusion of the right of any other
individual in the universe.”2 Blackstone's eighteenth-century approach was
quite influential in the young United States. As the Supreme Court ultimately
explained, the right to exclude is “one of the most essential sticks in the
bundle of rights that are commonly characterized as property.”3

Why prohibit trespass? The main reason is utilitarian. As Richard Posner
explains, the law protects a landowner's right to exclusive possession in order
to maximize the efficient use of land.4 Suppose farmer A plants wheat; he
waters, weeds, and fertilizes his growing crop. When the wheat is ripe, T, a
neighbor, enters the field, harvests the wheat, and sells it at market. In a
world without trespass liability, A has no claim against T. Absent the
protection afforded by the trespass doctrine, Posner argues, owners like A
have no incentive to use their land productively. Why would A expend time
and money in raising wheat if T or anyone else may appropriate the crop? By
protecting owners like A, the trespass doctrine encourages an owner to
undertake the investment necessary for optimum use of land. This results in
maximum production of food and other goods that benefit society in general.
Another important—but distinctly secondary theme—is that the trespass
doctrine minimizes the risk of violence. If the law did not protect A's rights,
he might be tempted to defend his wheat field through self-help (e.g., with a
shotgun).5

In recent decades, the scope of the right to exclude—and consequently the
trespass doctrine—has been curtailed for reasons of public policy. The
productivity rationale underlying Posner's simple model has less force, for
example, when applied to residential or commercial property. And other,
countervailing policies have emerged. The absolutism of traditional trespass
law is out of step with the needs of our increasingly crowded society. Thus,



for example, the landlord's common law right to refuse to rent to a
prospective tenant, or to evict an existing tenant, is no longer absolute (see
§§16.02, 19.04). Similarly, a business open to the public cannot exclude
potential customers based on discrimination.6

There is a clear movement toward crafting new exceptions to trespass
liability in diverse areas, including beach access, migrant farmworker
housing, and free speech activities in privately-owned shopping centers. As
the New Jersey Supreme Court observed in State v. Shack, while overturning
a criminal trespass conviction: “Property rights serve human values. They
are recognized to that end, and are limited by it.”7 Courts are slowly building
on this utilitarian sentiment by limiting the right to exclude in specialized
situations.



§30.02 What Is a Trespass?

[A] Trespass Defined
At common law, any intentional and unprivileged entry onto land owned

or occupied by another constituted a trespass. The scope of this doctrine was
quite expansive, reflecting an absolutist view of property rights. The modern
law of trespass, as reflected by the Restatement (Second) of Torts, largely
follows the common law approach. Contemporary developments in the law
have focused on carving out special exceptions to liability, not on changing
the basic liability standards.

The element of intent has a special meaning in trespass law. A trespasser
is strictly liable; good faith, knowledge, and fault are irrelevant.8 T commits
a trespass, for example, if he merely walks across O's land, mistakenly
believing it to be his own. The trespass doctrine requires only that T intend
to enter onto the land as a matter of free choice, not that he had a subjective
intent to trespass or even knew he was trespassing. T's mistaken belief that
he actually owns the land is not a defense, although it will presumably bar
punitive damages.

Although trespass always involves a physical invasion, a trespass may
occur without any personal entry by the trespasser. T will be liable in
trespass, for example, if he causes a thing or a third person to enter O's land.9
Further, although most trespass cases involve entry onto the surface of land,
the doctrine also applies to entries below the land surface (e.g., through
tunnels or caves)10 and—at least partially—to entries in the air space over
the land.11

[B] Distinguishing Trespass from Nuisance
The boundary between trespass and nuisance—once quite clear—is quite

murky today. Traditionally, the distinction turned on the nature of the
intrusion. Trespass protected the owner's right to exclusive possession. Any
physical entry onto another's land was deemed to interfere with possession,
and was thus a trespass. For example, T could commit an actionable entry if
(a) he crossed O's land, (b) he tossed rocks onto O's land, or (c) debris from



his factory fell onto O's land.
Nuisance, on the other hand, protected the owner's use and enjoyment of

land (see §29.02). Any conduct—other than physical entry—that interfered
with the use and enjoyment of land was accordingly governed by nuisance
law. Thus, for example, if T emitted smoke, odors, noise, vibration, light, or
gases onto O's property, this was a nuisance, not a trespass.

Today, many courts reject this simplistic distinction. Reflecting the limited
scientific knowledge of the era, the common law distinction turned on
visibility: were the invading particles large enough to be visible (usually a
trespass) or so small as to be invisible (a nuisance)? Courts are now
increasingly willing to stretch the boundary of trespass (e.g., in air pollution
or toxic contamination cases) to encompass microscopic particles, usually by
focusing on the nature of the harm caused, not the size of the particle.12

Thus, in borderline cases, a plaintiff may choose to sue in either trespass or
nuisance.13

[C] General Exceptions to Trespass Liability
An entry under a legally-recognized privilege does not constitute a

trespass. The classic example of a privileged entry is one made with the
landowner's consent. If owner O invites plumber P onto O's land to fix a
leaky pipe, for example, P's entry is privileged.14 The other main privilege
may be broadly described as necessity. For example, a firefighter may enter
private property to save an adjacent house from fire, just as a police officer
may enter to arrest a fleeing suspect. Similarly, private persons are privileged
to enter another's land in an emergency situation (e.g., while escaping from a
bear).15

[D] Remedies for Trespass
The most common remedy for trespass is an award of compensatory

damages. If T's trespass injures O's corn crop, for example, O will recover
the value of the damaged corn. Where the trespass is permanent in nature
(e.g., an encroaching building), damages are usually measured by the
diminution in the market value of the land resulting from the trespass.
However, courts may use other standards—such as restoration or
replacement cost—if the diminution-in-value test is inadequate or
unavailable.16



A trespasser is liable even if his entry causes no actual damage.17 Jacque
v. Steenberg Homes, Inc.18 illustrates the potential severity of this rule.
While attempting to deliver a mobile home, the defendant discovered that the
only road to the delivery site was nearly impassable. It was covered with
seven feet of snow, and contained a sharp curve which could only be
negotiated with extensive labor. Accordingly, the defendant delivered the
home by crossing plaintiffs' snow-covered field—over their strong objection.
Although the crossing caused no harm at all, plaintiffs received $1 in
nominal damages and $100,000 in punitive damages, a result affirmed by the
Wisconsin Supreme Court.

Finally, the court may issue an injunction to prevent future trespasses,
depending on the equities of the particular case. This occurs most commonly
where repeated trespasses have already occurred19 or where the trespass is
permanent in nature.20



§30.03 Trespass and Rights of Migrant
Farmworkers

O, a farmer, employs and houses migrant farmworkers on his property. P,
a social worker, wishes to visit one of the farmworkers. Does the trespass
doctrine permit O to exclude P from the farm?

This question was posed in the celebrated case of State v. Shack.21 Two
employees of government-funded organizations entered upon a privately-
owned New Jersey farm in order to aid migrant farmworkers housed on the
land. One, a health care provider, needed to remove sutures from a
farmworker; the other, an attorney, wanted to discuss a legal problem with
another worker. The farm owner, one Tedesco, confronted them with his
shotgun and demanded that they leave the land. When they refused, Tedesco
then summoned a state trooper to eject them and initiated a successful
criminal prosecution for trespass. The New Jersey Supreme Court overturned
the convictions, finding that defendants' entry was privileged. Refusing to
reach defendants' constitutional claims, the court grounded its ruling in New
Jersey law; “under our State law the ownership of real property does not
include the right to bar access to governmental services available to migrant
workers.”22

The rationale for this decision, however, is far from clear. The court
seemed to suggest that the traditional privileges of consent and necessity
contributed to its ruling. Having opened up his property to house
farmworkers, perhaps Tedesco impliedly consented to entries by at least
some visitors. Similarly, the visits of the health care worker and the attorney
were arguably prompted by considerations of necessity. Medical care, for
instance, is a basic human necessity. On the other hand, why couldn't such
services have been provided off Tedesco's land? Another view of the case
relies on a federal preemption argument; the federal statutes creating the
publicly-funded programs at issue implicitly established a right of access
across private land in order to implement the program goals, which impliedly
preempted the state law of trespass.

At bottom, however, Shack appears to rest on a more abstract utilitarian
analysis. The court observed that rights are not absolute, but rather are



relative. Thus, the law requires an accommodation between the right of a
property owner and the “right of individuals who are parties with him in
consensual transactions relating to the use of the property.”23 Trying to strike
a fair adjustment of the competing needs of the parties, the court concluded
that Tedesco could not isolate a farmworker “in any respect significant for
the worker's well-being.”24 He was thus obligated to allow access by
employees of government agencies and charitable organizations providing
services to migrant workers.25



§30.04 Trespass and Freedom of Speech

[A] Rights under Federal Constitution
Suppose P wishes to distribute Communist party literature to customers at

a shopping center owned by O. Can O enjoin this conduct as a trespass? Or
may P exercise her right of free speech on O's property?

The First Amendment protects the right of freedom of speech from state
action, not private action. Accordingly, while P has a right to distribute her
literature on public property, this right does not necessarily extend to private
property as well. One might argue, of course, that O's shopping center should
be subject to the First Amendment because it is the functional equivalent of a
small town.26 Like the business district of a small town, the typical shopping
center has its own sidewalks, parking spaces, traffic controls, security force,
fire protection, and so forth. Further, the shopping center serves both
commercial and social functions. More than a mere collection of stores, it
increasingly serves as a social meeting place. However, the Supreme Court
rejected this argument in Lloyd Corp. v. Tanner,27 reasoning that property
does not lose its private character merely because the public is invited to use
it for specific purposes. Thus, the First Amendment will probably not shelter
P from trespass liability.

[B] Rights under State Constitutions
The right to free speech contained in state constitutions, however, is

sometimes broader than the First Amendment protection. A number of high-
profile decisions have examined whether state constitutions allow citizens to
exercise a right of freedom of speech at privately-owned shopping centers,
with mixed results.28 Although varying widely in other respects, these
decisions typically focus on one issue: is today's shopping center the
functional equivalent of yesterday's downtown business district? Answering
“yes,” courts in California, New Jersey, and a few other states interpret their
state constitutions to protect such speech by P and other citizens. However,
most jurisdictions find no state constitutional right under these
circumstances.29



The leading decision exploring such a state constitutional right is
PruneYard Shopping Center v. Robins.30 The case arose when a group of
high school students sought to enlist public support to oppose a pending
United Nations resolution condemning “Zionism” by distributing literature
and soliciting petition signatures in a privately-owned California shopping
mall. Politely ejected from the mall by a security guard, they sued to obtain
access. The California Supreme Court held that the state constitution
protected the reasonably-exercised right of free speech even in private
shopping centers. The mall owners subsequently attacked this decision
before the United States Supreme Court, claiming, inter alia, that it
constituted an illegal taking and violated their own federal right to freedom
of speech. The Court found that no taking had occurred, reasoning that the
owners lacked any evidence suggesting that such activity would
unreasonably impair the value of their land as a shopping center. Any
potential adverse impact, the Court observed, could be mitigated by
reasonable time, place, and manner regulations. Nor did the ruling interfere
with the owners' own freedom of speech. It was unlikely that patrons would
conclude the owners were endorsing the views in question and, in any event,
the owners could avoid this danger by expressly disclaiming any
sponsorship.



§30.05 Trespass and Beach Access

[A] Who Owns the Beach?
Roman law held that the ocean—and, by extension, ocean beaches as well

—could not be privately owned, but rather was common property open to all.
The public trust doctrine produces much the same result in the United States.
It holds that state governments act as trustees over navigable waters and
certain related lands in order to protect the public's right to use these areas
for navigation, commerce, fishing, swimming, and other activities.

Under this doctrine, the public has a clear right to use wet-sand ocean
beaches below the mean high tide line; these beaches are subject to the “ebb
and flow” of the tide.31 Suppose P, a member of the public, wishes to use the
wet-sand beach. May P cross O's land—the dry-sand beach above the mean
high tide line—to reach the wet-sand beach? Even better, may P use O's dry-
sand beach? Or would such acts constitute trespasses?

[B] Extending the Public Trust Doctrine
One judicial approach to these issues relies on the public trust doctrine

itself, as illustrated by the New Jersey Supreme Court's decision in Matthews
v. Bay Head Improvement Association.32 There, the defendant association
effectively controlled public access to most of the beach in the Borough of
Bay Head, New Jersey; it owned the dry-sand parcels that separated the wet-
sand beach from the ends of seven public streets, and leased or owned much
of the rest of the dry-sand beach. Except for association members, no one
could travel from these street ends to reach the wet-sand beach without the
association's consent. The court first concluded that the public had a right of
access across the association's dry-sand beach parcels. To deny public
access, it reasoned, would seriously threaten or perhaps even nullify the
public trust doctrine.

Extending this line of analysis, the Matthews court held that the public
was entitled to use and occupy the dry-sand beach itself where this use was
essential or reasonably necessary for enjoyment of the ocean. For example, it
noted that swimming must be accompanied by periods of rest on land; during
high tides, the effective exercise of this right required that a swimmer be



allowed to rest on the dry-sand beach.
The result in Matthews rested heavily on the identity of the defendant,

whose relationship with the Borough and virtual monopoly over the local
beach gave it a quasi-public status. But the court approved a standard that
would seemingly apply to any private owner, observing that the extent of the
“privately-owned upland sand area ... required to satisfy the public's rights
under the public trust doctrine”33 would depend on several factors, including
the location of the particular upland sand area, the extent of any nearby
publicly-owned upland sand area, the nature and extent of public demand,
and the use of the upland sand area by the owner.

The New Jersey Supreme Court revisited the Matthews standard more than
two decades later in Raleigh Avenue Beach Association v. Atlantis Beach
Club.34 Defendant Atlantis operated a private club on an area of dry-sand
beach over 300 feet wide, from which the public was periodically excluded.
In response to the association's suit seeking public access, Atlantis eventually
conceded that it was obligated to provide access across the dry-sand beach
(to reach the wet-sand beach), but asserted that the public had no right to
otherwise use its dry-sand beach. Applying the Matthews criteria, the court
held that all of “the Atlantis upland sands must be available for use by the
general public under the public trust doctrine.”35

[C] Other Approaches
Two other approaches are utilized in access disputes where there is a long

history of public use. Four states with extensive coastlines (Florida, Hawaii,
Oregon, and Texas) rely on customary rights. In these states, lengthy and
uninterrupted public use of the beach creates a perpetual right of access.36

Alternatively, a few states apply the prescriptive easement doctrine in
these circumstances (see §32.06). It is often difficult, however, to establish
the elements of the doctrine in beach access cases. Continuous use by the
public is hard to prove as a factual matter. And because many courts presume
that the owner consented to prior public access, adverse use is rarely
established.37



§30.06 Encroachments
Suppose T mistakenly builds her new house in the wrong location: it

extends two inches over her lot line onto the adjoining lot owned by O. What
is O's remedy for this trespass?

A permanent or continuing trespass caused by the construction of a
building or other improvement that partially extends onto another's land is
known as an encroachment. The common law treated an encroachment just
like any other type of trespass. Thus, under the traditional view, O had a
choice. He could either (a) obtain an injunction forcing T to remove the
encroachment or (b) recover damages from T.38 This standard may produce
harsh results. Suppose that removing the encroachment (by rebuilding part of
the house) will cost T $10,000, while allowing the encroachment to remain
will cause only minor damage to O, perhaps $500. Should the law permit O
to inflict costs of $10,000 on T merely to save O $500?

Driven by concern for both equity and efficiency, most modern courts
restrict the owner's remedy where the encroachment results from an
innocent, good faith mistake. If the injury to the owner is minor compared to
the cost of removing the innocent encroachment—as in the O-T example
above—a court will deny the owner's requested injunction and award
damages instead.39 Under this standard, O will receive $500. The common
law view, however, still governs intentional encroachments. Accordingly, O
could obtain an injunction compelling removal of the encroachment
regardless of equity or efficiency if T's conduct was intentional.



§30.07 Good Faith Improvers
What if an owner mistakenly builds a new house entirely on land owned

by another? Suppose T intends to build on her own lot but, due to a survey
error, inadvertently builds her house on an adjacent lot owned by O. Because
the owner of land is also deemed to own buildings on the land, O now owns
the house. Yet O has been unjustly enriched by T's good faith mistake. Does
T have any recourse?

English common law accorded only meager protection to the improver of
another's land. In general, the improver was considered a trespasser subject
to punishment, not a laborer entitled to compensation. In the United States,
this standard still governs the fate of the “bad faith” improver who purposely
builds on another's land; he loses ownership of the improvements without
compensation.

Yet, to prevent unjust enrichment, most states afford limited relief to the
good faith improver—one who improves land under the mistaken but good
faith belief40 that he owns it.41 Case law in some states entitles the good faith
improver to either (a) remove the improvements or (b) receive compensation
equal to the amount by which the improvements increase the market value of
the owner's land.42 In other states, statutes require the owner to either (a)
compensate the improver for the enhanced value produced by the
improvements or (b) simply sell the land to the improver for its fair market
value before improvement.

1. See generally Ben Depoorter, Fair Trespass, 111 Colum. L. Rev. 1090 (2011); Thomas W.
Merrill, Property and the Right to Exclude, 77 Neb. L. Rev. 730 (1998); Gideon Parchomovsky & Alex
Stein, Reconceptualizing Trespass, 103 Nw. U. L. Rev. 1823 (2009).

2. Erlich's Blackstone 113 (J.W. Erlich, ed., Nourse 1959).
3. Kaiser Aetna v. United States, 444 U.S. 164, 176 (1979).
4. See generally Richard A. Posner, Economic Analysis of Law 40 (9th ed. 2014).
5. See Jacque v. Steenberg Homes, Inc., 563 N.W.2d 154 (Wis. 1997) (affirming $100,000 punitive

damages award against company that delivered mobile home by trespassing across plaintiffs' field,
based in part on the law's policy against self-help remedies).

6. 42 U.S.C. §§2000a et seq.; see also U.S. Jaycees v. McClure, 305 N.W.2d 764 (Minn. 1981)
(effort of Jaycees club to exclude women members violated state law); Brooks v. Chicago Downs
Ass'n, Inc., 791 F.2d 512 (7th Cir. 1986) (owner of race track had “absolute right to exclude a patron ...
for any reason or no reason, except for race, color, creed, national origin, or sex”).

7. 277 A.2d 369, 372 (N.J. 1971).



8. Restatement (Second) of Torts §§158, 164.
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crop).

10. Cf. Edwards v. Sims, 24 S.W.2d 619 (Ky. Ct. App. 1929) (suggesting entry into cave beneath
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(drifting pesticide was not a trespass); Babb v. Lee County Landfill SC, LLC, 747 S.E.2d 468, 480
(S.C. 2013) (observing that only “intrusions by physical, tangible things [are] capable of constituting a
trespass”).

13. Indeed, some courts have imposed liability for intangible trespass, such as where noise, light, or
electromagnetism enters an owner's property if this results in actual physical damage. See, e.g., Tally
Bissell Neighbors, Inc. v. Eyrie Shotgun Ranch, LLC, 228 P.3d 1134 (Mont. 2010) (noise from
shooting range may be a trespass if it causes physical damage).

14. See, e.g., Desnick v. American Broadcasting Companies, Inc., 44 F.3d 1345 (7th Cir. 1995)
(even though owner's consent to entry was obtained by fraud, entry was not trespass).

15. See, e.g., Ploof v. Putnam, 71 A. 188 (Vt. 1908) (necessity to moor sailboat at dock during
violent storm).

16. See, e.g., Glavin v. Eckman, 881 N.E.2d 820 (Mass. App. Ct. 2008) (awarding $30,000 in
damages as the cost of replacing ten mature oak trees which defendants intentionally cut down to
improve view from their house).

17. Restatement (Second) of Torts §163.
18. 563 N.W.2d 154 (Wis. 1997).
19. See, e.g., Baker v. Howard County Hunt, 188 A. 223 (Md. 1936) (injunction to prevent fox

hunters from crossing plaintiff's farm).
20. However, modern courts typically refuse an injunction to compel the removal of a good-faith

encroachment. See §30.06.
21. 277 A.2d 369 (N.J. 1971). See also Michele Cortese, Note, Property Rights and Human Values:
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23. Id. at 374.
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27. 407 U.S. 551 (1972).



28. See, e.g., New Jersey Coalition Against War in the Middle East v. J.M.B. Realty Corp., 650 A.2d
757 (N.J. 1994) (New Jersey constitution protects right to distribute leaflets at shopping center);
Western Pennsylvania Socialist Workers 1982 Campaign v. Connecticut Gen. Life Ins. Co., 515 A.2d
1331 (Pa. 1986) (Pennsylvania constitution does not protect right to collect signatures on nomination
petition at shopping center).

29. See, e.g., United Food & Comm. Workers Union v. Crystal Mall Assocs., L.P., 852 A.2d 659
(Conn. 2004); Cross v. Texas, 2004 Tex. App. LEXIS 6098.

30. 447 U.S. 74 (1980). See also Curtis J. Berger, PruneYard Revisited: Political Activity on Private
Lands, 66 N.Y.U. L. Rev. 633 (1991).

31. See, e.g., Phillips Petroleum Co. v. Mississippi, 484 U.S. 469 (1988); Matthews v. Bay Head
Improvement Ass'n, 471 A.2d 355 (N.J. 1984); Opinion of the Justices (Public Use of Coastal
Beaches), 649 A.2d 604 (N.H. 1994).

32. 471 A.2d 355 (N.J. 1984).
33. Id. at 365.
34. 879 A.2d 112 (N.J. 2005).
35. Id. at 124.
36. See, e.g., State of Oregon ex rel. Thornton v. Hay, 462 P.2d 671 (Or. 1969).
37. See, e.g, Clickner v. Magothy River Ass'n, Inc., 35 A.3d 464 (Md. 2012) (rejecting claim for

prescriptive easement for beach access based on presumption that owner consented to public use).
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v. Pedrick, 31 A. 646 (Pa. 1895) (foundation wall encroached 1⅜ inches).
39. See, e.g., Golden Press, Inc. v. Rylands, 235 P.2d 592 (Colo. 1951) (foundation of building

encroached 3½ inches); Proctor v. Huntington, 238 P.3d 1117 (Wis. 2010) (house, well, and garage
mistakenly built on another's land). But see Rose Nulman Park Found. v. Four Twenty Corp., 93 A.3d
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41. See generally Kelvin H. Dickinson, Mistaken Improvers of Real Estate, 64 N.C. L. Rev. 37
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§31.01 Attributes of Ownership
Suppose O holds fee simple absolute in Greenacre, a 500-acre tract of

undeveloped land. O's basic rights are obvious:
(1) he is entitled to use Greenacre forever,
(2) he can exclude all other persons from the land, and
(3) he may freely transfer his rights to others.
But the nature and extent of other potential rights is less clear. For

example, does O's ownership extend to the airspace above Greenacre? Is O
entitled to the oil, gas, and groundwater beneath Greenacre? Where is the
boundary of Greenacre on the earth's surface? May O use water from the
stream that flows across Greenacre?

This chapter examines doctrines that define various attributes of real
property ownership: subsurface rights, airspace rights, and miscellaneous
surface rights.1 If O owns title to Greenacre, what additional property rights
does he hold beyond those already explored in this text? We might approach
the same set of issues from another direction. If O owns legal rights in
Greenacre, what physically comprises “Greenacre”?

A central theme in this chapter is the evolution of property rights. The
common law doctrines governing surface, subsurface, and airspace rights
tended to favor “natural” uses of land, and were hostile to new development.
These traditional rules usually vested absolute rights in the surface owner,
regardless of the interests of others. Over the last two centuries, these
doctrines have been increasingly reoriented toward encouraging land
development; and much of the rigid common law absolutism has been
replaced by a flexible reasonableness standard that gives more deference to
the needs of third parties and society at large.



§31.02 Water Rights

[A] Rivers, Lakes, and Other Watercourses

[1] Overview
Water rights in rivers, lakes, streams, and other watercourses are allocated

through two basic systems. The riparian system dominates in eastern states,
where water is usually abundant; the prior appropriation system prevails in
western states, where water is typically scarce. The difference between the
two is fundamental: the riparian system is based on the location of land,
while the prior appropriation system is based on first use of water.

[2] Riparian System
A riparian system allocates water rights to the owner whose land adjoins a

river, lake, stream, or other watercourse. Suppose A owns a tract of
undeveloped land that borders the Green River. In a riparian jurisdiction, A
holds the right to take water from the river simply based on the location of
his property.

What is the extent of a riparian water right? There are two approaches to
this question. Today virtually all riparian jurisdictions follow the reasonable
use doctrine, sometimes called the “American rule.” Under this approach, a
riparian owner may take water for all reasonable uses that do not
unreasonably interfere with the uses of other riparian owners.2 Whether a
particular use is deemed reasonable hinges on a number of factors, including
the economic and social value of the use, the purpose of the use, its
suitability to the area, the harm caused to other users, the practicality of
avoiding the harm, and so forth; domestic uses receive special priority. For
example, presumably A may reasonably use water from the Green River to
irrigate crops on his land.3 On the other hand, A cannot divert most of the
river's flow to create a lake where he can practice water skiing.4 While the
reasonable use standard facilitates the productive use of land—unlike the
“natural flow” rule discussed below—it suffers from the usual defects in ad
hoc tests: it is unpredictable in result and expensive to administer.

A few riparian jurisdictions still adhere to the historic natural flow rule.



Under this view, the riparian owner may: (1) take an unlimited amount of
water for “natural” uses (e.g., drinking, bathing, washing); and (2) take water
for “artificial” uses (e.g., irrigation, mining) so long as the natural flow of the
watercourse is not substantially diminished in either quantity or quality. As a
practical matter, the natural flow rule tends to restrict new uses, and thus
impedes development.

[3] Prior Appropriation System
The prior appropriation system is a variant on the familiar first-in-time

rule. It allocates water rights to the first person to take water from a
watercourse for a beneficial use. Suppose F, a farmer, constructs a pipe
system that diverts water from the Blue River to his farm, located two miles
away; F routinely uses the water to irrigate his crops. Under a prior
appropriation system, this conduct is sufficient to create water rights in F
because he was the first person to put the water to beneficial use. The fact
that F's land does not adjoin the Blue River is irrelevant.

The rationale for the prior appropriation system is well-summarized in
Coffin v. Left Hand Ditch Co.,5 a nineteenth-century decision of the
Colorado Supreme Court, where a riparian owner challenged the validity of a
nonriparian's prior appropriation. The court explained that in the arid West,
artificial irrigation for agriculture was essential. Thus, “[i]t has always been
the policy of the national, as well as the territorial and state governments, to
encourage the diversion and use of water ... for agriculture.”6 In reliance on
the prior appropriation system, the court observed, landowners had built
houses, constructed improvements, and brought thousands of acres under
cultivation; “[d]eny the doctrine of priority ... of right by ... appropriation,
and a great part of the value of all this property is at once destroyed.”7

Beyond its role in fostering the productive use of land, the prior
appropriation system has the usual virtue and vice of any capture rule: it
provides a predictable “bright line” standard that is easily administered, but
tends to encourage wasteful consumption.

The “beneficial use” requirement somewhat resembles the “reasonable
use” standard in riparian jurisdictions. Beneficial use has two dimensions:
purpose and quantity. Water may be taken only for a use that has a beneficial
purpose (e.g., irrigation, recreation). And, in most states, only the quantity of
water necessary for the beneficial use may be diverted.8



[4] Modern Rise of Permit Systems
Historically, water rights arose purely from private action, either by the

acquisition of riparian land or the beneficial use of water. Today, most states
exercise administrative authority over the process of obtaining water rights,
usually by requiring that a new user obtain a permit to divert surface water.
In prior appropriation states, the criteria for issuance of permits are based on
prior appropriation principles; riparian states follow riparian criteria.

[B] Diffused Surface Water
All surface water that is not confined in lakes, rivers, streams, or other

watercourses is known as diffused surface water. This includes water from
flooding, rain, snow melt, springs, or seepage that flows across the land
surface or gathers in temporary ponds or puddles. Conflicts rarely arise about
rights to use diffused water; the surface owner clearly has the right to divert
such water. Rather, in this area, the law focuses on the problem of too much
water. Suppose that rainfall runoff from A's land naturally drains downhill
onto B's land. Is B obligated to accept this drainage or can she block it? Can
A alter her land in a manner that increases the drainage burden on B's land?

Historically, American jurisdictions were divided into two diametrically
opposed positions on these issues. In states adopting the common enemy rule
(also called the natural flow doctrine), an owner was permitted to repel water
from his land in any manner, without liability for any resulting injury to
others.9 Under this approach, for example, B could build a wall around her
land to protect it from A's runoff, regardless of harm to A. Conversely, in
states following the civil law rule, an owner could not interfere with the
natural drainage of diffused water. In a jurisdiction utilizing this view, B
must accept the natural runoff from A's land. But these rigid doctrines
proved unworkable: the civil law rule effectively prohibited the development
of land for new uses, while the common enemy rule allowed landowners to
inflict severe injury on others.

The modern rule of reasonable use is a compromise between these two
extremes. Roughly half of the states have flatly adopted the reasonable use
standard: an owner may make reasonable use of the land, even though this
alters the flow of diffused water in a manner that harms others.10 Most other
states have adopted the reasonableness standard indirectly, by using it to
temper the application of the common enemy or civil law rules.11 The



traditional common enemy and civil law rules persist only in a few states.12

[C] Groundwater
Groundwater—as the name suggests—is simply water located under the

land surface. The law traditionally distinguishes between two categories of
groundwater: (1) underground streams (water flowing underground in a
defined channel), and (2) percolating groundwater (dispersed water that
trickles or percolates through permeable subsurface layers).

When the law in this area began to develop, underground streams were
seen as valuable sources of water for consumptive use, much like streams
flowing on the surface. The rules governing surface watercourses (see [A],
supra) were accordingly extended to apply to underground streams as well.
In contrast, during this formative period, the law misjudged the importance
of percolating groundwater. It was widely seen as a minor and unreliable
water source that was difficult to exploit. Thus, under the absolute ownership
rule, groundwater was considered to be part of the land itself, like soil, rock,
or trees; whoever owned the land surface also owned the exclusive rights to
the percolating groundwater under the land. For example, suppose O owned
title to Greenacre. The absolute ownership rule allowed O to extract an
unlimited amount of water from beneath Greenacre, even if this caused
injury to adjacent landowners or others, unless O acted with malice or
wasted the water.13

Over time, the increasing demand for water and the new realization that
percolating groundwater was a highly productive source, led almost all
jurisdictions to abandon the traditional rule. Today the law is splintered into
four alternative approaches.14 First, some states follow the American or
“reasonable use” approach, which modifies the absolute ownership rule in
two respects: (1) the water may be used only on the overlying land; and (2)
the use must be reasonably related to the natural use of the land.15 Second, a
few states utilize a variant of the reasonable use approach found in the
Restatement (Second) of Torts;16 it determines whether a particular use is
reasonable by balancing the equities and hardships among all users. Third, a
handful of states utilize the “correlative rights” approach; it provides that all
owners of land over a common pool of groundwater have equal rights to
extract the water for beneficial uses on the overlying land. Finally, an
increasing number of states regulate groundwater rights through a statutory



system, usually founded on the prior appropriation model; in these states, a
permit is necessary before percolating groundwater can be extracted.



§31.03 Public Trust Doctrine
The public trust doctrine is one of the most far-reaching and controversial

rules defining the legal relationship between private owners and the
environment.17 Under this doctrine, navigable waters and closely-related
lands are held by the sovereign in trust for use by the public in such activities
as commerce, fishing, and navigation. If the sovereign conveys such property
to a private owner, it remains encumbered by the trust, and the rights of the
owner are accordingly limited.

Suppose that State A conveys a parcel of oceanfront land, together with
the adjacent beach, to B. B develops a private vacation resort on the land,
and fences off the beach at each end to restrict access to his paying
customers. Under the public trust doctrine, the public is entitled to use the
wet-sand beach below the mean high tide line (see §30.05). Thus, when B
acquired his property rights in the beach, he did not receive all the
metaphorical “sticks” that comprise fee simple absolute. B's title was subject
to the public's preexisting rights under the public trust doctrine, including the
right to use the wet-sand beach. As a result, B cannot exclude the public.

What property is subject to the public trust doctrine? The doctrine clearly
applies to ocean waters, tidal wetlands,18 the wet-sand ocean beach between
the high and low tide lines,19 navigable bodies of fresh water such as lakes
and rivers,20 the beds of navigable bodies of water (e.g., the bed of a river),21

fresh water wetlands,22 and may apply to other areas (e.g., non-navigable
tributaries of navigable waters) as well. However, attempts to extend the
doctrine to lands unrelated to water have enjoyed little success.

As sea levels rise, does newly-inundated coastal land become subject to
the public trust doctrine? The Texas Supreme Court addressed this question
in Severance v. Patterson, observing that “[w]hen beachfront property
recedes seaward and becomes part of the wet sand beach or submerged under
the ocean, a private property owner loses that property to the public trust.”23

Most states have extended the doctrine to uses far beyond the traditional
triad of commerce, fishing, and navigation. For example, swimming,
hunting, bathing, boating, and other recreational uses are generally protected.
In the landmark decision of National Audubon Society v. Superior Court,24



the California Supreme Court observed that the public trust also
encompassed the preservation of lands in their natural state to serve as open
space, wildlife habitat, and ecological units for scientific study.

Is the public trust doctrine an essential tool for environmental
preservation, a dangerous threat to private property rights, or both? Suppose
O purchases a 100-acre tract of wetlands in County C that borders a
navigable river. County C later rezones O's land into the newly-created
“Open Space” zone, where the only permitted uses are nature study,
harvesting naturally-growing crops (e.g., wild rice), and the like. If the
rezoning leaves O with no economically viable use for the land, does it
constitute a regulatory taking? Assuming that (a) O's wetlands are subject to
the public trust doctrine and (b) the doctrine includes the preservation of
lands for open space and wildlife habitat as National Audubon indicates, then
O's title never included the right to develop the wetlands for a non-natural
use. Because the law never gave this right to O in the first place, the rezoning
“took” nothing from him (see Chapter 40).



§31.04 Right to Support

[A] Lateral Support
Suppose A and B own title to adjoining parcels of unimproved hillside

land. A, the owner of the downhill parcel, excavates near the common
boundary line in order to build the foundation for a new office building. The
result is a landslide: B's uphill parcel slides down into A's excavation. What
are B's rights?

Each landowner has a common law right to lateral support: the right to
have the land in its natural condition supported by adjoining parcels of
land.25 An adjoining owner who withdraws lateral support is strictly liable
for all damage caused by the resulting subsidence. In the above hypothetical,
A withdrew lateral support from B's unimproved land, causing the landslide.
Therefore, A is strictly liable to B for the diminution in the value of B's land,
or the cost of repairing the land, whichever is less. B may also secure an
injunction to restrict A's future excavations.

The law governing the lateral support of land with buildings or other
improvements, however, is less clear. Suppose that B's parcel in the above
hypothetical is already improved with a house before A's excavation begins.
Two situations are possible: (1) the landslide would have occurred even if
B's land were in natural condition; or (2) the added weight imposed by B's
house caused the landslide. In the first situation, most states apply the
common law rule; here, A is strictly liable to B.26 In the second situation,
however, the majority of states use negligence principles. Accordingly, A is
liable only if he failed to use due care to avoid injury to B's property (e.g., by
failing to investigate soil conditions or using improper excavation
methods).27

[B] Subjacent Support
Each landowner also has a common law right to subjacent support: the

right to have the land in its natural condition supported by the earth below.
Imagine that C owns title to the land surface, while D owns the subsurface
mineral rights. D's mining activities withdraw subjacent support from C's
land, causing it to collapse into a deep underground pit. If C's land is



unimproved, D is strictly liable for the resulting damage.28 In addition, even
if C's land is improved with a house or other structure, D is probably still
strictly liable in most jurisdictions because the added weight of the structure
did not cause the subsidence—the land would have subsided even if
unimproved. Compared to the weight of the overlying land, the weight added
by any structure is usually minimal. As a result, most jurisdictions presume
that improved land would have subsided even in natural condition.29 In the
rare instance where the added weight of a structure causes the subsidence,
courts seem to apply negligence principles. Thus, if it can be clearly shown
that the extra weight from C's structure caused the collapse, D is liable only
if negligence is proven.



§31.05 Boundary Line Doctrines

[A] Land Boundaries: Agreed Boundary Line,
Acquiescence, and Estoppel

O purchases title to Blueacre, a 100-acre farm surrounded by a fence, from
S. O later commissions a survey of the land. The survey reveals that the
fence on the farm's west side is not located on the actual boundary line
between Blueacre and Redacre, the adjoining parcel owned by P. According
to the deed description, the true boundary line is 20 feet west of the fence. In
other words, a 20-foot wide strip of what appears to be Redacre is actually—
according to the deed description—part of Blueacre. Where is the legal
boundary line?

The common law developed four doctrines that may, under limited
circumstances, establish the boundary line in a different location from that
specified in the deed: agreed boundary line; acquiescence; estoppel; and
adverse possession. Adverse possession is covered in Chapter 27. The
remaining three doctrines—which courts often blend together—are discussed
below.30

Agreed Boundary Line: The agreed boundary line doctrine requires:
(1) initial uncertainty about the location of the boundary;
(2) an express or implied agreement, written or oral, between adjacent

owners to treat a particular line as the true boundary; and
(3) in some states, possession by the parties up to the agreed line.31

For example, if S and P were uncertain about the location of Blueacre's
western boundary, and orally agreed that the fence would serve as the
boundary, the law will respect this agreement.

Acquiescence: The requirements for acquiescence differ widely from state
to state. In general, when adjacent landowners mutually recognize and accept
a fence or other clear line as the boundary between their parcels for a long
period of time, this becomes the legal boundary. Most courts do not require
either initial uncertainty or an actual agreement between the parties. Thus,
for example, if S and P recognized the fence as the western boundary of



Blueacre for 20 years before O's purchase, it became the legal boundary.
Estoppel: Estoppel applies when one owner misleads a neighbor about the

true location of the common boundary line, and the neighbor relies on the
misrepresentation to his detriment. For example, suppose S constructed the
fence himself, carelessly telling P: “The fence is right on the boundary line.”
If P relied on this misrepresentation (e.g., by building a barn on the affected
strip of land), then the fence line became the legal boundary line through
estoppel.

[B] Water Boundaries: Accretion and Avulsion
Suppose that O and P own adjacent parcels and all deeds describe the

boundary between their parcels as a body of water. For example, the deed
conveying title to O might read, in part: “thence westerly to the middle of
Bull Creek, thence northeasterly along the middle line of Bull Creek for
1,000 feet, thence easterly,” etc. What happens to the boundary line if Bull
Creek changes course?

Two deceptively simple common law rules address this situation.
Accretion occurs when the location of a boundary creek, river, lake, or other
body of water moves slowly due to the gradual and imperceptible build-up of
soil. A water boundary line shifts with accretion.32 The opposite of accretion
is avulsion: a sudden and perceptible change in the location of such a body of
water, usually due to a flood or other major event. Avulsion does not change
the boundary line. Though clear in concept, it is often difficult to apply these
opposing rules to specific factual situations.



§31.06 Subsurface Rights

[A] Ownership: How Far Down?
The ownership of land has both horizontal and vertical dimensions.

Suppose O owned fee simple absolute in Greenacre in 1700. In common law
theory, O's ownership included:

(1) the land surface of Greenacre,
(2) the air space above the surface (see §31.07), and
(3) everything underneath the land surface down to the “center of the

earth.”33

Under this remarkable approach, O's property was thought to include a
narrow column of soil and rock that extended downward from the surface
thousands of miles below Greenacre to a point precisely in the middle of the
planet. Today courts increasingly recognize that this approach was poetic
hyperbole, not binding law.34

Contemporary courts do protect the surface owner's absolute right to
possession when third parties intrude into the shallow subsurface, whether by
mining, installing a pipeline, allowing tree roots to grow, etc. In these
situations, courts often recite the “center of the earth” theory even though
this usage goes far beyond the facts of the case. One example is Edwards v.
Sims,35 a dispute involving ownership of the Great Onyx Cave, which is
located less than 400 feet underground.36 Plaintiffs claimed that part of the
cave was below their land and, accordingly, that they owned that part. The
defendants, who owned the only cave entrance, claimed ownership of the
entire cave. The trial court ordered surveyors to enter the defendants'
property to survey the cave and determine its location in relation to plaintiffs'
land. When defendants petitioned for a writ of prohibition to prevent the
survey, the court relied on the traditional rule: “[W]hatever is in a direct line
between the surface of the land and the center of the earth belongs to the
owner of the surface.”37 Therefore, the court reasoned, if plaintiffs could
prove they owned the surface, they logically owned the cave beneath, and the
trial court properly exercised its equitable power in ordering the survey. An
eloquent dissent protested against the absurdity of vesting property rights in



surface owners who lacked any access to the cave itself: “It should not be
held that he owns that which he cannot use and which is of no benefit to him,
and which may be of benefit to others.”38

However, on the rare occasions when courts consider subsurface property
disputes in deeper portions of the subsurface, they usually soften or ignore
the “center of the earth” theory. For example, in Chance v. BP Chemicals,
Inc.39 the defendant disposed of liquid chemical wastes by injecting them
2,800 feet underground. Claiming that the wastes had migrated under their
lands, plaintiffs brought a class action on behalf of 20,000 surface owners
based on trespass and other theories. Rejecting the plaintiffs' claim that “[t]he
owner of land has absolute ownership of all the subsurface property,”40 the
court noted that “ownership rights in today's world are not so clear-cut as
they were before the advent of airplanes and injection wells.”41 Accordingly,
echoing the Edwards dissent, it held that the plaintiffs could only “exclude
invasions of the subsurface property that actually interfere with [their]
reasonable and foreseeable use of the subsurface.”42 This standard
effectively eviscerates the right of most surface owners to exclude deep
subsurface intrusions. Virtually no one has a “reasonable and foreseeable”
use of property far below the land surface.

[B] Mineral Rights
Ownership of gold, coal, and other “hard” minerals is governed by the

general common law rule: whoever owns the land surface also owns the
minerals in place under the surface. Of course, it is possible—and quite
common—to split off mineral rights from surface ownership. For example,
O, owning title to Goldacre, might convey the subsurface mineral rights to
M, while retaining ownership of the surface.43

Oil and natural gas do not fit neatly into the absolute ownership model
because they are both “fugitive” minerals—they can move through porous
underground strata, unlike hard minerals. Suppose R and T own adjoining
parcels of land above a large pool of oil. If R begins pumping oil from her
land, oil beneath T's parcel will naturally migrate toward R's well, be
pumped to the surface, and end up in R's possession. If T “owns” the oil
beneath his land, then he would inevitably sue R, creating lengthy and
expensive litigation. It would indeed be difficult to prove whether R
extracted T's oil and, if so, how much. Rather than face the inevitable



lawsuits, owners like R might refrain from oil drilling altogether, thus
diminishing the nation's supply of oil.

The law has developed two models of oil and gas ownership to deal with
this dilemma and thereby encourage the production of these resources. Some
states follow the non-ownership theory. Under this model, the surface owner
does not own the oil and gas under the land. Instead, the surface owner
merely has the right to extract or “capture” the oil and gas beneath the
property, and acquires ownership only upon actual capture. Under this rule
of capture, T has no claim against R; R acquires ownership of the oil because
she was the first person to “capture” it.44

A majority of states follow the ownership-in-place theory.45 The owner of
the land surface is deemed to own all the oil and natural gas in place under
the surface, but will lose ownership if someone else extracts or “captures”
the oil or gas first. Under this approach, T indeed “owns” the oil beneath his
land, but still has no claim against R; R divested T's ownership by being the
first to capture the oil. As a practical matter, there is no significant legal
difference between these two theories aside from potential tax liability. In
ownership-in-place jurisdictions, proven oil and gas reserves are deemed
owned and thus subject to property taxation.

On the other hand, both the non-ownership and ownership-in-place
theories are usually qualified by an important modern limitation: the
overlying owner is entitled to a reasonable opportunity to extract a just and
equitable share of the oil or gas in the pool.46



§31.07 Airspace Rights: How High?
Common law courts confidently proclaimed that each landowner owned

“to the heavens.” Thus, in theory at least, each landowner held title to a
column of airspace that extended upward from the land surface for an infinite
distance. Any intrusion that interfered with the owner's exclusive possession
of this airspace—such as an overhanging tree branch from a neighbor's yard
—was deemed a trespass.47

This absolutist position collapsed with the invention of the airplane. As the
Supreme Court explained in United States v. Causby, the rule would subject
the operator of every transcontinental flight to “countless trespass suits.”48 In
turn, this would “clog these highways [and] seriously interfere with their
control and development in the public interest.”49 The Court concluded that
the common law approach “has no place in the modern world.”50 It was
accordingly necessary to formulate a new approach to ownership of airspace.
Modern courts uniformly agree that an airplane overflight within “navigable
airspace,” as defined by federal regulations, is not a trespass.51

More broadly, it is increasingly accepted that a landowner owns only the
airspace that is reasonably necessary for the use or enjoyment of the
property.52 Thus, for example, while landowner O owns enough airspace
above her land to accommodate a high-rise office building, her ownership
rights do not extend infinitely upward.
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§32.01 The Easement in Context
A owns Whiteacre, a 100-acre tract that is “landlocked,” meaning that it

does not adjoin a public road.1 Whiteacre is entirely surrounded by lands
owned by B. How can A legally cross B's land to reach Whiteacre? How can
A obtain the right to install electric, telephone, and cable television lines
through B's land to reach Whiteacre? In each instance, A's best solution is to
obtain an easement—a nonpossessory right to use land in the possession of
another—from B.

The modern easement evolved in response to economic and social changes
that began in sixteenth-century England. One major influence was the
collapse of the “common field” system of agriculture. During the Middle
Ages, most farm land was cultivated on a communal basis, by which
individual peasants were assigned to work on rather small, separate fields;
peasants could roam freely through the countryside to reach their designated
fields. The adoption of more efficient farming methods during the sixteenth
century led to the “enclosure” movement, which gradually created large,
fenced farms in place of small, unfenced fields. Because farmers could no
longer wander freely, the need arose for formalized rights of access through
fenced agricultural land. A second influence was the Industrial Revolution,
which created new demands for legally-protectable access rights for
railroads, canals, and other improvements. These pressures created an
extensive body of law governing easements, most of which was later
inherited by the new United States.

Today the law recognizes five basic categories of easements, which are
classified according to the manner of their creation:

(1) express easements (see §32.03),
(2) easements implied from prior existing use (see §32.04),
(3) easements by necessity (see §32.05),
(4) prescriptive easements (see §32.06), and
(5) irrevocable licenses or “easements by estoppel” (see §32.07).
The first type of easement—the express easement—arises only when a

landowner agrees to burden his or her land. For example, B might voluntarily



decide to grant an easement to A. But under limited circumstances, the law
will impose an easement without consent of the burdened landowner. The
remaining four types of easements all arise as a matter of law, without any
express agreement to create an easement. In other words, the law might give
A an easement over B's land despite B's objection. Why would the law create
an easement against the will of the burdened landowner? The answer to this
question provides a window into the basic policies that underpin American
property law.

The law of easements is well-settled and provokes little academic
controversy. However, the Restatement (Third) of Property: Servitudes
proposes significant changes in the rules governing the easement and its
cousins, the real covenant (see Chapter 33) and the equitable servitude (see
Chapter 34). Most importantly, the Restatement would simplify the law by
combining all three doctrines into one: the servitude (see §34.08). To date,
however, states have been unwilling to adopt the major changes proposed by
the Restatement.



§32.02 What Is an Easement?

[A] Defining the Easement
In general, an easement is a nonpossessory right to use land in the

possession of another.2 This pithy definition has several elements. First, an
easement does not give its holder any right to possession of land; in this
sense, the easement is different from freehold and nonfreehold estates, which
are possessory interests. The easement holder merely has the right to use the
land for a limited purpose, most commonly for access to another parcel.
Second, an easement is viewed as an interest in land, not simply a contract
right; among other things, this means that the grant of an easement is subject
to the Statute of Frauds. Finally, the easement burdens land that is possessed
by another person, typically an owner; a person cannot hold an easement in
his own land.

Consider a sample easement. Suppose C, the owner of Redacre, holds an
easement that allows her to cross part of Greenacre, owned by D, in order to
reach the nearest public highway. C is not entitled to possession of
Greenacre; rather, she merely has a right to use a portion of the land for a
narrow purpose: access between Redacre and the highway. D remains the fee
simple owner of Greenacre, subject only to C's easement.

The law of easements has developed its own terminology over the
centuries. The land benefited by an easement (here, Redacre) is known as the
dominant tenement, dominant estate, or sometimes the dominant land; the
easement holder (here, C) is sometimes called the dominant owner.
Conversely, the land burdened by an easement (here, Greenacre) is variously
called the servient tenement, the servient estate, or just the servient land; the
person entitled to possession of the servient land (here, D) is often called the
servient owner.

The distinctions between the easement and the following related doctrines
are discussed elsewhere in this text:

(1) license (see §32.13),
(2) profit a prendre (see §32.14),
(3) real covenant (see §33.02[B]), and



(4) equitable servitude (see §34.02[B]).

[B] Classifying Easements

[1] Affirmative or Negative?
Every easement is classified as either affirmative or negative. An

affirmative easement authorizes the holder to do a particular act on the
servient land. The easement that allows C to cross D's land (see [A], supra)
is affirmative in character; it permits the holder (C) to do something on (to
travel across) the servient land (D's land Greenacre). Most easements are
affirmative. For example, easements that allow the holder to use the servient
land for power lines, railroads, drainage, hunting, or boating are all
affirmative. In contrast, a negative easement entitles the dominant owner to
prevent the servient owner from doing a particular act on the servient land
(see §32.12).

[2] Appurtenant or In Gross?
Every easement is also classified as either appurtenant or in gross. An

easement appurtenant benefits the easement holder in using the dominant
land. In other words, it benefits the holder in a special sense—as the owner
of the dominant land. Under the law, it is seen as attached to the dominant
land, not to any particular owner of that land. For example, C's right to cross
D's land Greenacre is presumably an easement appurtenant, attached to
Redacre. By definition, an easement appurtenant exists only when there is
both dominant land and servient land.

Conversely, the easement in gross is personal to the holder. It benefits the
holder in a personal sense, whether or not he owns any other parcels of land.
Thus, it is attached to the holder, not the land. The easement in gross
involves only servient land; by definition, no dominant land exists. For
example, suppose utility company U holds an easement that allows it to
maintain power lines that cross O's land. This easement does not benefit U in
U's use of any particular parcel of land. Instead, it benefits U regardless of
whether U owns land at all.

The intention of the parties determines whether a particular easement is
appurtenant or in gross.3 A well-drafted express easement will specify the
parties' intent. Absent such clear evidence, courts determine intent based on



the circumstances surrounding the creation of the easement. For example,
access easements are almost always appurtenant because they facilitate the
holder's use of a particular parcel of dominant land.4 In the same manner, if
an easement contributes to the use or enjoyment of a particular parcel owned
by the holder, it will usually be classified as appurtenant.5 The law generally
favors the easement appurtenant over the easement in gross because this
result facilitates the productive use of land. Thus, if a court cannot determine
the parties' intent, it will classify the easement as appurtenant.

The distinction between the easement appurtenant and the easement in
gross is sometimes critical. For example, an easement appurtenant is
automatically transferred when the dominant tenement is transferred, while
an easement in gross remains with the holder (see §32.10). Suppose O owns
Bigmart, a retail store; O holds an easement that allows patrons of Bigmart to
park on P's land, Parkacre. O now sells Bigmart to R pursuant to a deed that
does not mention the easement; O then purchases another nearby store called
Superstore. Who can park on Parkacre? If the easement is appurtenant
(which it presumably is), it was automatically transferred to R along with
title to Bigmart; thus, only Bigmart patrons may park there. If the easement
is in gross, it remained with O, and only Superstore customers may park on
the land.



§32.03 Express Easements

[A] Nature of Easement
The express easement is voluntarily created in a deed, will or other written

instrument. The vast majority of easements are express easements.
The express easement may arise either by grant or by reservation. The

distinction between the two methods turns on who is obtaining the easement:
the transferor or a transferee. As its name suggests, the easement by grant is
typically created when a grantor conveys or “grants” an easement to another
person. Suppose A owns Whiteacre and her neighbor B owns Blackacre. If A
conveys an easement to B that allows B to install and maintain a water pipe
across Whiteacre, this easement arises by grant.

The easement by reservation arises in a special situation: when a grantor
conveys land to another, but retains or “reserves” an easement in that land.
Suppose C owns both Greenacre and Blueacre; C conveys Greenacre to D,
but reserves an easement for access across Greenacre to reach Blueacre. C's
easement arises by reservation.6

[B] Creation of Easement

[1] By Grant
Creation of an express easement by grant is simple. The deed conveying

the easement must comply with the same Statute of Frauds requirements
applicable to all deeds (see §23.04[A]).7

Briefly, it must:
(1) be in writing,
(2) identify the grantor and grantee,
(3) contain words manifesting an intention to create an easement,
(4) describe the affected land,8 and
(5) be signed by the grantor.

The usual exceptions to the Statute of Frauds—notably estoppel and part
performance—apply here as well.



[2] By Reservation
The formal requirements for creating an express easement by reservation

are identical to those governing the express easement by grant. The only
controversial issue concerning the express easement by reservation is
whether it can be created in a third person.

At common law, an easement could only be reserved in favor of the
grantor. Any attempt to reserve an easement in favor of a third person was
invalid.9 Influenced by the California Supreme Court's landmark decision in
Willard v. First Church of Christ, Scientist,10 many courts have abandoned
the traditional rule. The Willard court justified its departure from centuries of
precedent mainly by demonstrating that the original reason for the rule no
longer existed. It reasoned that the rule arose in England during a transitional
era when freehold estates could be transferred either by the historic
ceremony of livery of seisin or by the newly-authorized deed. Common law
courts refused to allow a reservation in favor of a third person in order to
discourage use of the deed, and thus protect livery of seisin. Yet livery of
seisin became obsolete centuries ago; and with its demise, the rationale for
the rule ended. Today the deed is the standard method to transfer interests in
real property, and there is no justification for ignoring the grantor's clear
intent to create an easement.

[C] Policy Rationale
Why should the law recognize an express easement? Two major

jurisprudential strands underpin this easement. At one level, enforcement of
an express easement respects the personal liberty of landowners to act as
they wish. More fundamentally, the law presumes that honoring such
easements will facilitate the efficient use of land. If adjacent owners A and B
agree to burden A's land in order to benefit B's land, their agreement
presumably reflects a rational economic decision about how to maximize the
value of their respective parcels. Further, B's knowledge that courts will
enforce the easement in the future encourages her to invest in developing the
long-term productivity of her land.



§32.04 Easements Implied from Prior Existing
Use

[A] Nature of Easement
A purchases from B a parcel of industrial land that receives its electric

power through lines that cross B's retained adjacent land. The B-A deed,
which is duly delivered, makes no reference to an easement. Can B now
remove the power lines from his property?

The common law answer to this dilemma is the easement implied from a
prior existing use, sometimes loosely called an implied easement or
easement by implication. Even though A and B never expressly agreed to
create an easement, the court may infer such intent from the presence of an
existing use (the power lines crossing B's retained land) and impose an
easement by operation of law. The Statute of Frauds is inapplicable to this
type of easement. Of course, if the parties affirmatively express their intent
not to create an easement, this easement cannot arise.

The easement may be created either by grant or by reservation. Some
states impose more rigorous requirements for the implied easement created
by reservation. They reason that a reservation of an easement is inconsistent
with the words of grant in the deed executed by the grantor. Most commonly,
such states demand a heightened showing of necessity for an easement by
reservation.

[B] Creation of Easement

[1] Required Elements
Three elements are required for an easement implied from a prior existing

use:
(1) severance of title to land held in common ownership,
(2) an existing, apparent, and continuous use when severance occurs, and
(3) reasonable necessity for the use at time of severance.11

In the B-A hypothetical (see [A], supra), all three elements are satisfied. B



conveyed part of his land to A, thus severing title. At the time of
conveyance, B's retained land was already burdened with visible power lines
that were used to benefit the portion he transferred to A. Finally, the
easement for power lines is reasonably necessary for the use of A's industrial
land.

[2] Severance of Title
The first element is severance of title. A tract of land held in common

ownership must be divided into two or more parcels;12 at least one parcel
must be transferred to a new owner and at least one must be retained by the
original owner.13 Consider a sample hypothetical. Suppose S owns
Greenacre, a 100-acre tract of unimproved land that adjoins a public highway
on its southern border. For years before the sale, S regularly reached the
north half of Greenacre by using a gravel road that runs from the highway
across the south half of the land. On January 1, S conveys the northern half
of Greenacre to B. The severance of title requirement is met on these facts
because S divided Greenacre into two parcels, selling one to B and retaining
the other.

[3] Existing, Apparent, and Continuous Use
The second element is an apparent and continuous use of part of the tract

for the benefit of another part, which already exists when title is severed. In
other words, while the common owner still owns both parcels, he or she must
use one parcel in a manner that benefits the other parcel. This pre-existing
use must be so “apparent” and “continuous” that the parties presumably
intended it to continue.

This second requirement is also satisfied in the S-B hypothetical (see [2],
supra). For years before the sale, S used the gravel road across part of his
land (south Greenacre) to benefit another part (north Greenacre); the road is
readily visible to any observer; and S's use has been continuous over the
years. Therefore, on January 1, when title is severed, an existing, apparent,
continuous use exists.14

S's use before severance of title does not create an easement as such; one
cannot obtain an easement in one's own land. For the sake of having a
convenient label, however, this type of use existing before severance of title
is often described as a quasi-easement. Under this terminology, before



severance of title, north Greenacre is termed the quasi-dominant tenement
and south Greenacre is called the quasi-servient tenement.

Case law has substantially diluted the traditional requirement that the use
be “apparent.” The term was once limited to readily visible uses, such as
roads, surface pipelines, and the like. But most courts have redefined the
term to include uses that are discoverable through reasonable inspection,
even if not readily visible. Predictably, this standard often creates difficult
factual issues.

The main impetus leading to this transformation was the problem of the
underground sewer pipe.15 Suppose G's home is serviced by a sewer pipe
that crosses underneath an adjacent unimproved lot also owned by G. G sells
the lot to H who has no actual or record notice of the pipe; the G-H deed
does not expressly reserve an easement. Is the underground pipe “apparent”
such that G can claim an implied easement from prior existing use? Many
courts reason that although the pipe is not visible, it is connected to visible
utilities at G's house, and therefore is discoverable by H.16 Yet this argument
has little connection with the main rationale for this implied easement—that
it reflects the parties' mutual intent. Why should H assume that G's sewer
line crosses under the lot, instead of taking some other route to the sewer
main? Is it reasonable to expect a buyer like H to inquire about the location
of underground sewer pipes? Rather than continuing to distort the meaning
of “apparent,” the Restatement (Third) of Property: Servitudes simply treats
underground utilities as a special case.17 It recognizes implied easements for
such utilities regardless of whether they are discoverable, largely based on an
efficiency rationale, not party intent.

In addition, most courts require that the use be continuous or permanent,
as opposed to temporary, sporadic, or occasional.18 This requirement is
typically explained in terms of notice to the parties. The use must be
sufficiently continuous so that the parties would reasonably expect that it
will continue after severance of title.

[4] Reasonable Necessity
Most states only require a showing of reasonable necessity.19 In other

words, the easement must be convenient or beneficial to the use and
enjoyment of the dominant tenement, but need not be absolutely necessary.
This standard is usually met if the owner of the dominant tenement would be



forced to expend substantial money20 or labor in order to provide a substitute
for the easement.21

Suppose, under the S-B road hypothetical (see [B][2], supra), that B
already has an express easement to reach north Greenacre via a narrow and
steep road over land owned by X. It is not absolutely or “strictly” necessary
that B secure an easement over S's retained land because B has legal access
to north Greenacre. On the other hand, because this route is narrow and
steep, it would be more convenient for B to use the wide gravel road over S's
property, and accordingly reasonable necessity exists.22

[C] Policy Rationale
This easement is most commonly justified in terms of party intent. If an

existing use is sufficiently apparent and continuous when a parcel is divided,
the parties were on notice of the use and presumably expected—or should
have expected—that it would continue. Under this view, the failure to grant
or reserve an express easement is merely an oversight that the law rectifies
by recognizing an implied easement. Using the B-A hypothetical (see [A],
supra), presumably both A and B intended that the power lines would
continue to benefit A's parcel and burden B's parcel. Or at least they would
have so intended if they had considered the issue.

In addition, under utilitarian theory, this easement serves the policy goal
of promoting the productive use of land. It reflects a bias in favor of
continuing land uses that already exist, absent an affirmative objection by a
party. Thus, we could also explain the doctrine as ensuring that A's parcel
receives the electrical power that is critical to continuing the industrial use.
Absent such an easement, A would be required to pay the significant cost of
obtaining replacement power lines, at a minimum; at worst, A might be
forced to cease operations altogether.



§32.05 Easements by Necessity

[A] Nature of Easement
Suppose A owns Brownacre, a 200-acre parcel of wild and unimproved

land, bordered by a public road only on its east side. A conveys the west half
of Brownacre to B on January 1. Assume west Brownacre is now landlocked,
without any legal access to a public road. The easement implied from a prior
existing use is unavailable, because no prior use existed. How can B reach
his land?

The common law solution is the easement by necessity, which will allow
B access over A's land. Like its cousin, the easement implied from a prior
existing use, this easement arises by operation of law based on the
circumstances of the case, without any express agreement. Similarly, the
doctrine is an exception to the Statute of Frauds. But the difference between
the two easements is fundamental. The easement implied from a prior
existing use requires—as the name suggests—an existing use before
severance of title; the easement by necessity requires a high degree of
necessity when title is severed—hence the name—but no prior use.

Virtually all decisions finding an easement by necessity involve road
easements to reach landlocked parcels.23 How could such a problem arise?
Perhaps the most common scenario involves an amateur attempt to divide
family-owned lands that inadvertently fails to provide legal access for one or
more parcels. The law has long viewed road access as absolutely necessary.
But, perhaps afflicted by a nineteenth-century mindset, courts have not
extended the doctrine to easements for sewer pipes, water lines, electric
power lines, or other modern utilities.

Two special rules minimize the burden that an easement by necessity
imposes on the servient land. The servient owner is usually permitted to
select the location for the road easement, as long as the route is reasonable.
Further, the easement endures only for so long as the necessity itself. Once
the necessity ends (e.g., the state builds a highway through the dominant
land), an easement by necessity terminates.24

[B] Creation of Easement



[1] Required Elements
Two elements are generally required for an easement by necessity: (1)

severance of title to land held in common ownership; and (2) strict necessity
for the easement at the time of severance.25 These elements are closely
related to the criteria for an easement implied from a prior existing use.
However, the traditional standard for necessity is strict, not reasonable, and
no pre-existing use is required.

Both elements are met in the A-B hypothetical (see [A], supra). A
conveyed the west half of Brownacre to B, thus severing title. At the time of
the conveyance, access across A's retained land (east Brownacre) was
absolutely necessary for travel to B's land (west Brownacre). B is entitled to
an easement by necessity over A's land.

[2] Severance of Title
The first element—severance of title—merely requires ownership of a

tract of land, followed by the conveyance of part of the tract to a new owner,
as in the A-B hypothetical above. The discussion of severance of title in
connection with easements implied by prior existing use (see §32.04[B][2])
is equally applicable here.

[3] Necessity at Time of Severance

[a] Traditional View: Strict Necessity
Many courts still recite the traditional rule that strict necessity is

required.26 In order to establish an access easement under this approach, an
owner must prove that the severance of title caused the property to be
absolutely “landlocked.” In other words: (a) the parcel must be entirely
surrounded by privately-owned land, without touching any public road; and
(b) the owner must not hold an easement or other legal right of access to
cross the adjoining land to reach a public road.27

Under this view, if the owner has any legal means of reaching the land—
regardless of how inconvenient, expensive, or impractical it may be—no
strict necessity exists.28 For example, suppose O has an easement that allows
him to reach his land by hiking across P's land on a narrow and dangerous
trail. O cannot prove strict necessity; he has a right of access, even if it is
impractical to use. Or suppose that part of R's land adjoins a public road, but



an impassible cliff in the middle of the land prevents R from reaching the
rest of his land without building an expensive road; because R has legal
access to his land, strict necessity does not exist.29 Another classic dilemma
is the landlocked parcel that adjoins a lake, river, or other navigable body of
water. Many early decisions held that water access precludes strict necessity,
but it seems unlikely that a modern court would follow this antique
approach.30

The strict necessity must exist when title is severed. In the A-B
hypothetical (see [A], supra), A's conveyance to B both (a) severed title to
Brownacre, and (b) created the necessity for an easement by landlocking B's
new property, west Brownacre. Necessity is measured at the instant in time
when the common ownership is severed, not later. For example, the 1950
decision of Othen v. Rosier31 involved a severance of title that occurred in
1896. It was clear that plaintiff's parcel had been landlocked since at least
1900. But because plaintiff could not meet his burden of producing evidence
about the access situation in 1896—presumably because the potential
witnesses had died—the court refused to find an easement by necessity.

The easement by necessity doctrine does not apply to a parcel that
becomes landlocked only after the severance of title.32 Suppose that O's land
Blueacre adjoins public roads on its north and south borders. O conveys
north Blueacre to B. Strict necessity does not exist at this point, because B
can access his land by the public road along his north boundary. One year
later, after a bridge washes out, the county closes and abandons the public
road along north Blueacre. Strict necessity now arises, but too late. B cannot
obtain an easement by necessity.

[b] Modern View: Reasonable Necessity
The modern approach—endorsed by the Restatement (Third) of Property:

Servitudes33—only requires reasonable necessity for the easement.34 The
easement must be convenient or beneficial to the normal use and enjoyment
of the dominant land. For example, in the O-P hypothetical (see [a], supra),
O's existing easement does not allow him to make normal use of his land
because it only allows access by foot, not by automobile; under the
reasonable necessity standard, O is entitled to an easement by necessity for
automobile access. Similarly, because R (see [a], supra) cannot utilize all of
his land unless he builds an extremely expensive road, R has reasonable



necessity for an easement to reach the rest of his property.35

The Restatement suggests that this standard might support recognition of
easements by necessity for non-road purposes, such as easements for utility
lines.36 Electricity and telephone services are usually provided through
power lines or cables. Depending on the circumstances, an owner whose land
lacks access to such utilities might well be deprived of the beneficial
enjoyment of the property. Once seen as luxuries, electricity and telephone
service are now viewed as reasonably necessary to the modern home. On the
other hand, with the development of wireless forms of communication (e.g.,
the cell phone) and alternative energy sources (e.g., solar panels), the need
for utility line easements may decrease in future years. Nonetheless, as
technological change converts the luxury of today into the necessity of
tomorrow, the scope of easements by necessity will correspondingly enlarge.

[C] Policy Rationale
The policy rationale underpinning the easement by necessity has two

strands: society's utilitarian interest in encouraging productive use of land
and the parties' presumed intent. The relative importance of each strand has
fluctuated over time.

The first strand originated in seventeenth-century England, where courts
feared that landlocked parcels might remain idle and wasted. Judicial
recognition of easements by necessity allowed the cultivation, improvement,
and occupancy of these lands. This focus on society's interest in the efficient
utilization of land gained renewed importance in the twentieth century.

The second strand—the presumed intent of the parties—has roots in
thirteenth-century English law. But its modern prominence arose in the
nineteenth century, as American courts gradually turned away from broad
concerns of social policy toward implementing the intent of private owners.
Under this view, a grantor presumably intends to convey everything that is
necessary for the grantee to make beneficial use of the land. Thus, if grantor
R conveys an apparently landlocked parcel of land to grantee E, the law
presumes that R also intended to convey an access easement to E over R's
retained land.

Although both approaches have shaped the doctrine, the party-intent
approach is still the dominant influence.37 It explains the traditional rules
that the necessity (a) must be strict, and (b) must be caused by the severance;



otherwise, there is no basis to infer intent. Moreover, if the parties clearly
manifest an intent not to create an easement upon severance of title (e.g., by
expressly disclaiming intent), an easement by necessity cannot arise. If the
doctrine were based solely on the public policy in favor of productive land
use, any landlocked parcel would be entitled to an easement by necessity,
regardless of the surrounding circumstances.



§32.06 Prescriptive Easements

[A] Nature of Easement
A owns Pineacre, a ten-acre mountain tract that adjoins Oakacre, a similar

tract owned by B. The dirt driveway leading from A's house across Pineacre
to the nearest public road is rough and narrow. But the driveway on Oakacre
that connects B's garage to the public road is paved and wide. For 20 years,
A regularly drives her car over to Oakacre and then down B's driveway in
order to reach the road; she reverses the process when going home. Can B
now install a gate on the driveway that blocks A's access? On these facts, A
has probably acquired a prescriptive easement to use B's driveway.

The prescriptive easement is closely related to the doctrine of adverse
possession (see Chapter 27). Both share the central concept that property
rights in the land of another can be acquired by conspicuous, long-term
use.38 Under the majority American view, both involve specialized
applications of the statute of limitations.39 And most of the modern law
governing the prescriptive easement is borrowed from adverse possession,
including the list of required elements and the principles of “tacking” and
“tolling.” As a practical matter, the main difference between the two
doctrines today is the result. The adverse possessor receives title to the land,
while the prescriptive easement holder merely receives an easement in land
still owned by another.

Almost any type of affirmative easement can be acquired by prescription.
The vast majority of cases involve easements for access over a road or
driveway. Prescriptive easements can also be acquired for uses including
power lines, drainage, encroaching buildings, bathing,40 and airplane
overflights. However, negative easements cannot be established through
prescription.

[B] Creation of Easement

[1] Required Elements
The elements required for a prescriptive easement vary somewhat from

state to state. The most common formula requires that the claimant's use be:



(1) open and notorious,
(2) adverse and under a claim of right, and
(3) continuous and uninterrupted for the statutory period.41

What about the other two standard elements for adverse possession—
exclusive possession and actual entry or possession?42 Some courts list
exclusive use as a required element. However, as discussed below, this
element has a special, narrow meaning when applied to prescriptive
easements, and rarely becomes important. Only a few courts expressly
require actual use. Certainly, the claimant must make some actual, physical
use of a defined area of land;43 but most courts seem to subsume this
requirement within open and notorious use.44

[2] Open and Notorious Use
The first element is open and notorious use. The claimant's use must be

sufficiently visible and apparent that a diligent owner who was present on the
land at the time would be able to discover it. The use must not be concealed
or hidden from view. But it is not necessary that the owner have actual
knowledge of the use.45

This element is almost always satisfied in the typical prescriptive
easement case, involving a claimed easement for access over a path, road, or
driveway.46 For example, in the A-B hypothetical (see [A], supra), B could
easily have seen A's car going up and down the driveway. In the same
manner, improvements that permanently occupy the land surface (e.g., an
encroaching garage) or airspace (e.g., an overhanging power line) usually
constitute open and notorious uses. On the other hand, suppose that C owns
two adjacent lots, Lot 1 and Lot 2. The sewage pipe from C's house on Lot 1
crosses underneath the surface of Lot 2 before connecting to the main sewer
line. There is nothing on the ground surface such as signs, manhole covers,
or gratings that would give anyone notice of the subsurface pipe. D
purchases Lot 2, and 10 years later—after the limitations period has run—C
claims a prescriptive easement. On these facts, the pipe is not considered an
open and notorious use.47

[3] Use That Is Adverse and under Claim of Right
The most commonly litigated issue in prescriptive easement cases is



whether the use was adverse and under a claim of right. The law on this
element mirrors the familiar split in adverse possession doctrine between the
majority objective test and the minority subjective test (see §27.03[E]).
Under the objective test, the claimant need only use the land as a reasonable
owner would use it, without permission from the servient owner; the
claimant's subjective intent is irrelevant.48 A handful of states follow the
subjective test, which requires that the claimant have a good faith belief that
he or she is entitled to use the land.

This element is particularly interesting in the typical case where there is no
evidence at all about whether the owner consented to the use—where the
facts simply show long-term use by the claimant without objection by the
owner. Should the law's default standard assume that the use was permissive
or adverse? As a general rule, proof of the other elements—open, notorious,
continuous, and uninterrupted use—creates a presumption that the use was
adverse and under a claim of right.49 This shifts the burden to the owner to
prove consent, which is impossible in the common scenario outlined above.
For example, in the A-B hypothetical (see [A], supra), A's use is presumed to
be adverse because she can easily prove the other elements for a prescriptive
easement; B has no evidence to rebut this presumption. However, many
states refuse to apply this presumption when the land is wild and unenclosed,
assuming instead that the owner allowed the use as a neighborly
accommodation.50 And a minority of states reject the doctrine entirely,
presuming that all use is permissive.51

[4] Exclusive Use
Some courts require that the use be exclusive, mechanically borrowing the

element from adverse possession doctrine. Yet courts that follow this view
do not demand exclusivity in the adverse possession sense of the term.52

Confusingly, a claimant's use may still be considered “exclusive” even
though he is not the exclusive user (e.g., if he shares the use with the owner
and with others). In this context, exclusivity means that the claimant's use is
independent of uses by others. As a practical matter, in most cases this
element merely requires that the use must be separate and distinguishable
from uses by the general public.

[5] Continuous and Uninterrupted Use for the Statutory Period



Finally, the use must be continuous and uninterrupted for the statutory
period. The first portion of this element—continuous use—focuses on the
conduct of the claimant.53 Just as with adverse possession, continuous use
does not mean constant use. The use need only be as frequent as is
appropriate given the nature of the easement and the character of the land.
Particularly in rural areas, occasional or seasonal use of an easement may be
sufficient.54

In the A-B hypothetical (see [A], supra), it is not necessary for A to drive
up and down B's driveway every minute of every day. A seeks an access
easement in order to travel between her home and the public road a few
times each day. Thus, if A crosses B's driveway two or three times daily, this
periodic use is sufficiently continuous. Conversely, if A normally travels on
her own driveway, and only utilizes B's driveway one or two times each
year, this sporadic use is not continuous.

The second part of this element—uninterrupted use—focuses on the
conduct of the owner. As a general rule, if the owner succeeds in stopping
the use—even for a short period of time—continuity ends. Suppose that after
A uses B's driveway daily for three years, B chops down a tree that blocks
the driveway for a month; this interrupts A's continuity. If B removes the
tree, and A starts using the driveway again, a new prescriptive period begins
to run.

In almost all jurisdictions, the statutory period for adverse possession also
applies to the prescriptive easement (see §27.03[G]). Thus, between 10 and
20 years of continuous use are typically required to obtain such an easement.

[C] Policy Rationale
The prescriptive easement doctrine is supported by the same blend of

utilitarian policies that underpin adverse possession (see §27.06). It
facilitates the productive use of land by protecting the industrious claimant's
use. As one court observed, “land use has historically been favored over
disuse, and ... therefore he who uses land is preferred in the law to he who
does not, even though the latter is the rightful owner.”55 It also serves the
goals of the statute of limitations—minimizing the risk of judicial error and
allowing repose.



§32.07 Irrevocable Licenses or “Easements by
Estoppel”

[A] Nature of “Easement”
A owns Blackacre, a landlocked parcel that adjoins Redacre, a parcel

owned by B; Redacre adjoins a public highway. An old private road travels
from the highway, across Redacre, and reaches Blackacre, but A has no right
to use this road. Planning to build a vacation cabin on Blackacre, A asks
permission to use the road for this purpose and B replies: “Sure!” With B's
consent, A widens and improves the road. B observes A use the road to haul
materials, machinery, and workers to the building site. A eventually spends
$25,000 to build the cabin. Can B now block A from using the road?56

In some jurisdictions, A now holds an irrevocable license to use the road.
B's oral consent gave A a license (see §32.13) to use the road for access to
Blackacre. Ordinarily, an owner who gives a license can revoke it at any
time. However, under limited circumstances, a license may become
irrevocable through estoppel. Under this approach, if the licensee expends
substantial money or labor in reasonable reliance on the license and the
licensor should reasonably expect such reliance, the licensor is estopped to
revoke it.57

The irrevocable license is the functional equivalent of an easement for
most purposes. Indeed, some courts refer to the irrevocable license as an
“easement by estoppel.”58

[B] Creation of Irrevocable License

[1] Required Elements
Three elements are commonly required to create an irrevocable license:
(1) a license, typically for access purposes;
(2) the licensee's expenditure of substantial money or labor in good faith

reliance; and
(3) the licensor's knowledge or reasonable expectation that reliance will

occur.



[2] License
The license may be either express or implied. The A-B example (see [A],

supra) involves an express license. In some states, an implied license can
arise based solely on the conduct of the parties (e.g., if A never sought
permission and B failed to object to A's continuing use of the road).

[3] Reliance by Licensee
The licensee's reliance often consists of improvements to the servient land

that directly benefit the licensor, such as paving or repairing an access
road.59 Alternatively, the construction of a home, barn, or other improvement
on the licensee's property may be sufficient, as in the A-B hypothetical
above.60 But can extensive reliance on an informal oral statement ever be
truly reasonable? One might argue that A's expenditure of $25,000 in
reliance on B's offhand comment is inherently unreasonable, absent unusual
circumstances (e.g., a long-term friendship or family relationship). Reliance
is more likely to be found reasonable if the parties clearly intended to create
a permanent right of access (e.g., where an oral easement is unenforceable
due to the Statute of Frauds).

[4] Knowledge of Licensor
Finally, the licensor must know, or have reason to believe, that reliance

will occur. In the A-B hypothetical above, B knew about A's plan to build the
cabin when he orally consented to A's use of the road; and B also observed A
using the road for this purpose.

[C] Policy Rationale
The policy rationale for the irrevocable license is usually explained in

terms of equity: it would be unfair to allow the licensor to revoke the license
after the licensee has substantially relied to his detriment. A secondary theme
is that the doctrine facilitates the productive use of land. In the A-B
hypothetical above, A's investment in Blackacre will be wasted unless A can
use B's road for access. A law and economics scholar would put it somewhat
differently: efficiency is served by allocating the right to A, who values it
more highly than B does.

But two countervailing concerns lead most courts to construe the doctrine
narrowly. First, it discourages neighborly conduct. B's land is now subject to



an easement-like right in A because B was initially a “nice guy.”
Knowledgeable owners might well avoid the risk of licenses becoming
irrevocable by refusing to grant them at all. Second, the irrevocable license
undermines the policies served by the Statute of Frauds.



§32.08 Other Types of Easements
Several other types of easements are also recognized. For example, an

easement may be implied from a subdivision map or plat. If a subdivider
conveys lots by reference to a subdivision map that depicts privately-owned
streets, parks, or other common areas, each lot owner acquires an implied
easement to use these areas.61

Easements may also be created through eminent domain. A governmental
entity might condemn an easement for a highway or other public purpose.
Similarly, statutes in many jurisdictions allow private owners of landlocked
parcels to condemn private easements for access; but the constitutionality of
such statutes is unclear in some states (see §39.05).

Finally, an easement in favor of the public may arise by implied
dedication. The contours of this doctrine are remarkably vague. In general,
the landowner's conduct must show a clear intent to dedicate the property to
public use. For instance, if the public regularly uses a path across A's land to
reach the beach for 20 years, without any objection by A, an easement by
implied dedication arises in some jurisdictions.62



§32.09 Scope of Easements

[A] Manner, Frequency, and Intensity of Use of
Easement

The scope of an easement may evolve over time as the manner, frequency,
and intensity of use change. Broadly speaking, the scope of an easement
turns on the intent of the original parties.63 Courts consider a number of
factors in determining this intent, including:

(1) the circumstances surrounding the creation of the easement;
(2) whether the easement is express, implied, or prescriptive; and
(3) the purpose of the easement.
Because it is usually difficult to ascertain the parties' actual intent, the law

relies heavily on what might be called presumed intent. In general, the law
presumes that the parties to an express or implied easement intended that the
easement holder would be entitled to do anything that is reasonably
necessary for the full enjoyment of the easement, absent evidence to the
contrary. Accordingly, reasonable changes in the manner, frequency, or
intensity of use to accommodate normal development of the dominant land
are permitted, even if this somewhat increases the burden on the servient
land.64 On the other hand, the easement holder cannot change the scope of
the easement so as to impose an unreasonable burden on the servient land.65

These principles stem more from the traditional policy favoring productive
land use than from true concern about the parties' intent.66

For example, it is well-settled that the scope of an easement usually
expands to accommodate technological change, on the theory that this is
necessary for its full enjoyment. The access easement originally created for
horse-drawn wagons before the invention of automobiles later extends to
include trucks;67 and the easement intended to provide electric, telephone,
and telegraph service before the development of television eventually
enlarges to accommodate cable television lines.68

Disputes about the scope of an easement frequently surface when the
dominant parcel is subdivided. Suppose D owns Whiteacre, an unimproved



five-acre tract that he visits on weekends. D holds an appurtenant easement
by grant that allows him to use a road across E's farm Greenacre in order to
reach Whiteacre. D now subdivides Whiteacre into five residential lots,
planning that the lot buyers will also use the easement. This would increase
the frequency of trips across Greenacre from two per week to perhaps 50 per
week. Can E prevent this expanded use?

As a general rule, when the dominant land is subdivided, every lot owner
in the subdivision is entitled to use any easement appurtenant to the
dominant land. But this rule is tempered by the principle that the easement
cannot be expanded so far that it unreasonably burdens the servient land.
How far is too far? Most courts view the subdivision or other intensified use
of the dominant land as acceptable development, absent evidence that it
substantially interferes with the rights of the servient owner.69 For example,
if the road across Greenacre is a steep, narrow lane that E normally uses to
move equipment from place to place on his farm, the increased traffic
produced by the subdivision might seriously interfere with E's rights. Unless
such unusual circumstances exist, the law will probably permit the expanded
use.

The prescriptive easement presents a special problem. Courts are often
reluctant to permit expansion of a prescriptive easement because it has little
connection to party intent.70 The presumption that the parties intended the
easement to expand to meet future needs is unavailable.

[B] Use of Easement to Benefit Land Other than
Dominant Land

In general, an easement holder cannot use the easement to benefit any
parcel other than the dominant land; the normal remedy for violation of this
rule is an injunction.71 Yet modern decisions have begun to erode this
traditional standard.

For example, in Brown v. Voss,72 plaintiffs held an easement that entitled
them to cross defendants' land (“Parcel A”) in order to reach their own land
(“Parcel B”), which was improved with a single-family house. Plaintiffs then
purchased an adjacent parcel (“Parcel C”), planning first to demolish the
house on Parcel B and then to build a new house that would straddle the
boundary line between Parcels B and C. These changes would not increase
the burden on Parcel A. Plaintiffs sued for the removal of obstructions



defendants had placed within the easement area, and defendants
counterclaimed for an injunction to limit plaintiffs' use of the easement to
Parcel B. The Washington Supreme Court applied the standard rule and held
that plaintiffs had no right to extend the easement to serve Parcel C. But the
decision adopted an innovative remedy. On the facts of the case, the court
exercised its equitable power to refuse defendants' request for an injunction;
this limited the defendants' remedy to damages, here only $1.00. As a
practical matter, plaintiffs won the case: they acquired the right to extend the
easement to Parcel C.

In effect, the Brown court converted the traditional “bright line” rule into a
rather mushy standard that requires case-by-case analysis. On balance,
however, it may be a more efficient standard. This approach parallels
developments in the law of private nuisance, where many courts have
softened traditional liability rules in the interest of efficiency by restricting
some successful plaintiffs to damages instead of injunctive relief (see
§29.06[A]).

[C] Change in Location or Dimensions of Easement
It is well-settled that the location or dimensions of an easement may be

changed only if the owners of the servient and dominant lands all agree.73

However, the Restatement (Third) of Property: Servitudes would allow the
servient owner to make reasonable changes in the location or dimensions of
an easement if necessary for the normal use or development of the property,
so long as the easement holder is not prejudiced.74



§32.10 Transfer of Easements

[A] Easements Appurtenant
The rules governing the transfer of an easement appurtenant are simple.

By definition, an easement appurtenant is deemed attached to a particular
dominant parcel. Any transfer of title to the dominant land also automatically
transfers the benefit of the easement, unless there is a contrary agreement.75

For example, suppose A owns Blueacre, which is benefited by an
appurtenant access easement burdening B's property Redacre. A now
conveys Blueacre to C, using a deed that fails to mention the easement. C
now holds the easement because it was appurtenant to Blueacre.

In the same fashion, any transfer of title to the servient land usually
transfers the burden of the easement. This rule does not apply if (a) the
transferee qualifies for protection against an express easement as a bona fide
purchaser (see §24.03), or (b) the owner of the dominant land agrees to
release the easement.

[B] Easements in Gross
The law regulating the transfer of easements in gross has progressed

through three distinct stages. Early American courts were concerned that
permitting the assignment of such easements might unfairly increase the
burden on the servient land. For example, suppose that A holds an easement
in gross to hunt ducks on B's land; if A can freely assign his easement to a
duck club that has 500 members, this may greatly expand the burden of the
easement. For this reason and others, the rule developed that easements in
gross were not transferable.

In the second stage, courts created a distinction between commercial
easements (e.g., easements for utilities, railroads or other economic
purposes) and noncommercial easements (e.g., easements for hunting,
fishing, boating or other personal purposes).76 Influenced by the
Pennsylvania Supreme Court's landmark decision in Miller v. Lutheran
Conference & Camp Association77 and similar cases, the first Restatement of
Property provided that commercial easements in gross were freely



transferable.78 On the other hand, noncommercial easements in gross were
usually not transferable.

Today the law is gradually moving into a third stage that discards the
commercial/noncommercial distinction. An increasing number of decisions
—and the Restatement (Third) of Property: Servitudes—broadly recognize
that any easement in gross is freely transferable, unless circumstances show
that the parties “should not reasonably have expected” this result.79



§32.11 Termination of Easements

[A] In General
Easements can be terminated for a number of reasons, most of which also

apply to real covenants and equitable servitudes. The Restatement (Third) of
Property: Servitudes would complete this process by providing a single set of
methods to terminate the new unified “servitude” (see §34.08[C]).

Under current law, for example, the creating parties might impose an
express limitation on the easement (e.g., a provision limiting its duration to
50 years);80 or the easement holder might voluntarily agree to release his or
her rights to the servient owner. Alternatively, if one owner acquires both the
dominant and servient lands, the easement is extinguished under the doctrine
of merger.81 And an easement may also be terminated by eminent domain or
estoppel (see §34.06[D][2]).82 Finally, an express easement ends if the
servient land is conveyed to a bona fide purchaser without notice of the
easement; the weight of authority holds that such a conveyance does not end
an implied easement by prior use or an easement by necessity, although the
issue rarely arises because the buyer is usually charged with inquiry notice;
and the law is quite clear that even a bona fide purchaser takes title subject to
a prescriptive easement.

Three bases for termination merit special discussion: (1) abandonment; (2)
misuse; and (3) prescription.

[B] Abandonment
An easement may be terminated through abandonment. What constitutes

abandonment? Courts uniformly hold that mere nonuse of an easement does
not meet this standard.83 For example, suppose that E holds an access
easement over S's servient land, but fails to use the easement for 25 years.
Despite this extended period of nonuse, E has not abandoned the easement.

Abandonment hinges on the easement holder's intent: he must
affirmatively intend to relinquish his rights. Courts generally use an
objective standard to determine this intent, based on the circumstances of
each case. Abandonment will be found if the holder both (a) stops using the



easement for a long period and (b) takes other actions that clearly manifest
intent to relinquish the easement.84 For example, in Preseault v. United
States,85 the court found abandonment of a railroad easement where the
holder: (a) failed to use the easement for 26 years; and (b) removed the rails,
switches, and all the other railroad equipment from the servient land, thus
making future railroad use impossible.86 Courts tend to be hostile toward the
abandonment doctrine—because it may have a disastrous impact on the
dominant owner—and hence it is usually difficult to terminate an easement
on this basis.

[C] Misuse
Suppose easement holder E misuses his access easement over S's servient

land: E regularly allows guests to park along the easement, which impedes
S's own access. On these facts, S can probably secure an injunction to
prevent such future misuse.87 But what if an injunction is ineffective to
prevent misuse? Some courts hold that misuse by the easement holder will
extinguish the easement in cases where injunctive relief is wholly
ineffective.88 However, even in jurisdictions that accept this doctrine in
theory, it is rarely used.

[D] Prescription
Just as the dominant owner may acquire an easement by prescription, the

servient owner may terminate an easement by prescription. The same
prescriptive easement elements (see §32.06[B]) generally apply to both
situations, with one important difference. In order to obtain a prescriptive
easement, the claimant's use need not be truly exclusive, nor need it interfere
with the servient owner's use of the land; most easements—by their very
nature—are nonexclusive. However, to extinguish an easement by
prescription, the servient owner's conduct must substantially interfere with
the holder's use of the easement, such as by blocking the holder from using
the easement at all.89 For example, suppose servient owner S builds a brick
wall across E's access easement, completely preventing any use of the
easement by E. If this blockage continues for the prescriptive period, it will
terminate the easement.90



§32.12 Negative Easements

[A] In General
A negative easement entitles the holder to prevent the owner of the

servient land from doing a particular act on that land, much like a veto
power. Suppose that A's farm Greenacre adjoins B's farm Redacre; an
irrigation canal crosses Redacre, bringing water to Greenacre. If A holds the
right to prevent B from blocking the canal on Redacre, the law would
classify this right as a negative easement. A is not personally entitled to do
anything on Redacre; but he can stop B from doing something on Redacre.

[B] Traditional Approach
English courts were traditionally hostile to the negative easement for three

reasons. First, they feared that it would restrict marketability and accordingly
impair the productive use of land. For example, if C's farm Blueacre could be
restricted by a negative easement that prohibited C and her successors from
building any structures on the land, Blueacre could never be devoted to
desirable commercial or industrial uses. Second, in England, negative
easements could be created by prescription, without the landowner's consent;
this exacerbated concern that the negative easement might stifle
development. Finally, under English law, the purchaser of land took title
subject to all existing easements whether or not he had notice of them. The
risk of negative easements—which were often difficult to detect by
inspection—tended to discourage land purchases.

Accordingly, English law recognized only four categories of negative
easements. Suppose E owned Blackacre and his neighbor F owned
Whiteacre. At common law, E could hold negative easements that entitled
him to prevent F from taking the following actions on Whiteacre:

(1) blocking windows of Blackacre buildings,
(2) blocking air that flowed to Blackacre in a defined channel,
(3) blocking water that flowed to Blackacre in a defined channel, and
(4) removing support from Blackacre buildings.
Early American courts adopted the English limitations on the negative



easement, even though the reasons for these limitations were largely
inapplicable to American conditions. The United States was blessed with an
abundance of undeveloped land; negative easements could not arise by
prescription; and the bona fide purchaser doctrine protected innocent buyers
against unknown easements.

[C] Modern Approach
In recent decades, the negative easement has expanded beyond its historic

boundaries. This expansion stems partly from judicial action. Modern courts
recognize that the negative easement and other private land use restrictions
may enhance the productive use of land (see §33.03). As a result, some
courts now accept a new negative easement that arises by grant—the
easement of view.91 If G, owner of Brownacre, grants an easement of view
to H, owner of Blueacre, then H may stop G from doing anything on
Brownacre that obstructs the view from Blueacre.

The bulk of this expansion, however, comes from legislative action.
Statutes in many jurisdictions expressly authorize the creation of new types
of negative easements by grant, including conservation and solar easements.
The conservation easement is used to restrict development of the servient
land, usually to protect its natural, scenic, historic or open space values.92

Typically, the servient owner grants a conservation easement to a
government entity or private charitable organization, and then continues to
utilize the land to the extent permitted by the easement. Suppose A owns
Greenacre, a 400-acre tract of farm land; A conveys a conservation easement
to B (a non-profit entity dedicated to the preservation of agricultural land)
that forever restricts the use of Greenacre to farming. With the easement in
place, A and his successors can never utilize Greenacre for residential,
commercial, or industrial purposes, but may continue to farm the land.

The solar easement is designed to protect a solar energy system on the
dominant land. It stops the servient owner from constructing improvements
or growing vegetation that obstructs the natural flow of sunlight across his
land.



§32.13 Licenses
A license is informal permission that allows the licensee to use the land of

another for a narrow purpose. The license is routinely encountered in
everyday life. The spectator at a football game,93 the guest at a New Year's
Eve party, and the customer at a grocery store all hold licenses.94

Two features distinguish the license from the easement.95 First, the license
is generally not considered to be an interest in land. It is viewed as a personal
privilege, usually temporary in nature. For example, the party guest who
enters a home does not acquire any right in the land; rather, the guest has
only temporary permission to enter the home for the limited purpose of
attending the party. Accordingly, the Statute of Frauds does not apply to the
license; a license can be created orally. Second, as a general rule, the licensor
may revoke a license at any time; and it is automatically revoked if the
licensor dies or conveys title to another.96 However, a license may become
irrevocable due to estoppel (see §32.07). And a license coupled with an
interest is similarly irrevocable. For example, if A purchases a truck from B,
A has an irrevocable license to enter B's land and retrieve the truck.



§32.14 Profits a Prendre
The profit a prendre or profit is the right to enter the land of another and

remove timber, minerals, oil, gas, gravel, game,97 fish,98 or other physical
substances. Like the easement, it involves a right to use land in the
possession of another person; but unlike the easement, it includes the right to
sever and remove some substance from the land.

Profits are generally governed by the same rules that apply to easements.99

Indeed, the first Restatement of Property proposed that profits be treated as a
type of easement and that the term “profit” be abandoned.100 Yet the term
lingered in common usage. The Restatement (Third) of Property: Servitudes
continues to treat the profit as a specialized form of easement, but retains the
term for convenience.101
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§33.01 The Birth of Private Land Use Planning
Suppose A owns fee simple absolute in two adjacent parcels, Greenacre

(her home) and Blueacre (a vacant lot).1 A plans to sell Blueacre to B, but
wishes to restrict it to residential use in order to preserve the character of the
neighborhood; B agrees to this restriction. Accordingly, A conveys Blueacre
to B using a deed that provides: “B, his successors, heirs, and assigns shall
use Blueacre only for residential purposes.” B then conveys Blueacre to C,
who opens a pig farm there. What rights does A have against C?

Under traditional English law, the answer was “none.” If B had opened the
pig farm, A could enforce B's promise as a personal covenant, like any other
contract. But the personal covenant suffered from a fatal flaw: it did not
burden or benefit the successors to the original contracting parties. In that
era, contract rights and duties could not be assigned or delegated to
successors. Thus, the personal covenant was hopelessly weak as a land
planning device.2

Over time, the law developed two methods to address this problem: the
real covenant or covenant running at law (discussed in this chapter) and the
equitable servitude (discussed in Chapter 34). Both methods serve the same
purpose: they extend the burdens and benefits of land use covenants to the
successors of the original parties. Damages are recoverable for breach of a
real covenant, while the equitable servitude is primarily enforced by
injunction. These new doctrines facilitated long-term private land use
planning.

Yet—much like twins separated at birth—the two doctrines evolved quite
differently. The modern evolution of the real covenant occurred in the
eighteenth-century English law courts, which were quite hostile to
restrictions on the free use of land (see §9.08[A]).3 Reflecting this heritage,
the real covenant is a rigid, narrow, and intricate device. The American law
governing real covenants is so confusing that one text describes it as an
“unspeakable quagmire.”4 In contrast, the equitable servitude developed
during the nineteenth century in the English equity courts; these courts were
more willing to tolerate private land use restrictions in order to avoid
unfairness and inequity.5 The law governing equitable servitudes is relatively



simple and straightforward. Thus, the distinction between the two doctrines
stems more from historical accident than from logic.

American courts have often blurred the boundary between the real
covenant and the equitable servitude, and today there is a clear trend toward
eliminating the distinction. As a practical matter, the real covenant is now
used infrequently; instead, the equitable servitude dominates the field.
Moreover, the Restatement (Third) of Property: Servitudes proposes to
combine the real covenant, the equitable servitude, and the easement into a
single category—the servitude (see §34.08).6 This unified servitude would be
enforceable either in damages or by injunction. Accordingly, the real
covenant may be nearing extinction.



§33.02 What Is a Real Covenant?

[A] Defining the Real Covenant
A real covenant is a promise concerning the use of land that (1) benefits

and burdens the original parties to the promise and also their successors and
(2) is enforceable in an action for damages. Legal authorities usually recite
that such a covenant “runs with the land,” but this phrasing is merely a
shorthand reference, not literal truth. A real covenant does not “run with the
land”; rather, it “runs” with an estate in land. The promisor's successors in
title are bound to perform the promise; and the promisee's successors in title
are able to enforce the promise in an action to recover compensatory
damages.

In a practical sense, both the real covenant and the equitable servitude are
tools that allow a promise to be enforced by or against a successor owner
under limited circumstances. Suppose adjacent landowners A and B jointly
agree that B's property Blueacre will be restricted to residential use; A sells
her land to C, and B sells Blueacre to D. If D now begins building an oil
refinery on Blueacre, C has a choice of theories. C can enforce the promise
against D either as a real covenant or as an equitable servitude, assuming all
requirements are met. Note that A and B probably did not describe their
original agreement as a “real covenant” or an “equitable servitude,” nor is
this necessary. If all requirements are satisfied, a promise can be enforced
either as a real covenant or as an equitable servitude.

A real covenant may be an affirmative covenant (a promise to perform a
particular act) or a negative covenant (a promise not to perform a particular
act).

[B] Distinguished from Other Doctrines
How does the real covenant differ from its close relatives—the equitable

servitude and the negative easement? The equitable servitude is quite similar
to the real covenant; it is a promise concerning the use of land that benefits
and burdens the original parties and their successors. But the traditional
remedy for breach of the equitable servitude is an injunction, not damages;
the requirements for creating a valid equitable servitude are far easier to



satisfy; and a broader range of defenses are available against enforcement of
an equitable servitude (see Chapter 34).

The distinction between the real covenant and the negative easement is
harder to discern. Both may involve the owner's promise to refrain from
performing an action on the land that the law otherwise permits; and the
remedy of damages is available under both. Of course, the requirements for
each differ. At a more practical level, American courts—like their English
counterparts—recognize only a few types of negative easements, which
limits the scope of the doctrine (see §32.12).



§33.03 Policy Implications of Private Land Use
Restrictions

The English law courts restricted the real covenant due to utilitarian fear
that it would limit marketability and thereby impair the productive use of
land. “[R]estrictive covenants [are disfavored] based upon the view that the
best interests of society are advanced by the free and unrestricted use of
land.”7 But modern American courts increasingly acknowledge that the real
covenant and the equitable servitude can help to ensure that land is used
efficiently. In other words, private land use restrictions may enhance
productive use.

For example, consider the A-B covenant that limits Blueacre to residential
use (see §33.01). By enforcing this covenant between adjacent landowners,
the law ensures that A's home—and presumably other neighborhood homes
as well—are protected against noise, odors, and other nuisance-like impacts
from industrial or other non-residential uses. Today private land use
restrictions are most commonly created in connection with new residential
“common interest communities”—tract home subdivisions, townhouse
developments, or condominium projects (see Chapter 35). In this setting,
restrictions both permit the operation of the community (e.g., by providing a
method for collection of homeowner assessments) and protect the legitimate
expectations of home buyers that the residential character of the development
will be preserved (e.g., by limiting uses, reducing noise levels, and policing
architectural design).

A second policy theme may be broadly described as individual liberty,
incorporating both libertarian precepts and law and economics theory. By
enforcing the A-B agreement, the law respects the autonomy of each owner
to deal with land as he or she sees fit, with minimal state intervention. For
libertarian theorists, this result comports with the goal of protecting the
personal freedom of A and B; and law and economics scholars presume that
market-driven decisions by rational economic maximizers like A and B will
best ensure that land is used efficiently.

On the other hand, private land use restrictions can sometimes impair the
productive use of land, particularly over the long term.8 Suppose that E and F



agree in 1920 that E's farm Redacre will “forever be restricted to agricultural
use.” But by 2018, a growing city has literally surrounded Redacre; the farm
is now an agricultural island in an urban sea. Redacre is now most valuable if
it can be developed into a large apartment complex to meet the urgent
housing needs of low-income residents. Should the law enforce the
restriction?



§33.04 Creation of a Real Covenant

[A] Perspectives on the Real Covenant
The law governing real covenants is—to put it charitably—confused.

Courts tend to be imprecise in analyzing and describing the law; and even
within a single jurisdiction, the case law is sometimes inconsistent.
Moreover, modern cases involving real covenants are relatively scarce,
because most plaintiffs prefer to enforce restrictions as equitable servitudes.

In approaching the real covenant, two points are crucial. First, the law
distinguishes between the original parties to the covenant and their
successors. Suppose A and B agree that B's property Blueacre will be
restricted to residential use; B conveys Blueacre to C, and A conveys her
retained property, Greenacre, to D. A (the promisee or “covenantee”) and B
(the promisor or “covenantor”) are the original parties to the covenant; D and
C, respectively, are their successors in title. As between A and B, the original
parties, the covenant is simply a contract that A can enforce against B
—regardless of whether it runs with the land. But C and D, as successors,
are burdened and benefited, respectively, only if the covenant runs with the
land.

Second, each real covenant has two “sides.” The promisor's duty to
perform the promise is commonly called the burden; the promisee's right to
enforce the promise is commonly called the benefit. In analyzing whether a
real covenant is enforceable, it is helpful to approach the two sides
separately. Why? Disputes involving real covenants fall into one of three
basic scenarios, based on the identities of the plaintiff and the defendant; and
the requirements for enforcement differ in each scenario. First, the original
promisee might seek to enforce the covenant against the promisor's
successor; here the issue is whether the burden runs. Second, the promisee's
successor could try to enforce the covenant against the original promisor;
here the issue is whether the benefit runs. Finally, the promisee's successor
might seek to sue the promisor's successor; here both the burden and the
benefit must run.

[B] Original Promisee vs. Promisor's Successor:



Does the Burden Run?

[1] Requirements for Burden to Run
Suppose A owns fee simple absolute in two adjacent parcels, Blackacre

(A's home) and Greyacre (a vacant lot). From the second story, A's home
enjoys a view across Greyacre to a distant lake. A wants to sell Greyacre, but
also wishes to protect this view. A agrees to sell Greyacre to B, and
eventually conveys title to B pursuant to a deed that expressly states: “B, his
successors, heirs, and assigns shall not allow construction on Greyacre of
any building or structure that exceeds 12 feet in height.” After the A-B deed
is recorded, B in turn conveys Greyacre to C. C begins construction of a 30-
foot-high home that will block the view.

Can A recover damages from C for breach of the covenant? Here A, the
original promisee, is seeking to enforce its benefit; it is not necessary to
prove that the benefit runs to A's successors. The only issue is whether the
covenant can be enforced against C, as B's successor. Thus, the question here
is whether the burden of the covenant runs to C.

In order for the burden of a real covenant to “run with the land,” and
thereby bind the promisor's successors, American law traditionally requires
that six elements be established:

(1) the covenant must be in writing,
(2) the original parties must intend to bind their successors,
(3) the covenant must “touch and concern” land,
(4) horizontal privity must exist,
(5) vertical privity must exist, and
(6) the successor must have notice of the covenant.

[2] Covenant in Writing
Almost all modern courts view the real covenant as an interest in land.

Accordingly, a writing that complies with the Statute of Frauds is required to
create an enforceable real covenant (see §23.04[A][1]).9 In practice, this
requirement rarely poses a problem. Covenants are typically set forth in a
deed, lease, or other written instrument between the covenanting parties.10

The hypothetical A-B covenant (see [B][1], supra) obviously meets this
requirement because it is contained in the deed from A to B. A different



technique is commonly used to impose covenants on new subdivision
projects; most states allow the developer to record a written “declaration” or
a plat map that expressly imposes covenants on the entire subdivision project
before any lots are sold.11 Even an oral covenant is enforceable, however, if
one of the standard exceptions to the Statute of Frauds—notably estoppel or
part performance—can be proven (see §20.04[B][4]).12

[3] Intent to Bind Successors
The original parties must intend that the covenant bind the promisor's

successors. How can their subjective intent be determined? The requisite
intent is most commonly found in the express language of the covenant.
Words such as “assigns” or “successors” usually evidence this intent. Intent
is clearly shown in the hypothetical A-B covenant (see [B][1], supra)
because B's “successors, heirs, and assigns” are expressly included as parties
bound by the height restriction.

Alternatively, an intent to bind successors may be inferred from the nature
of the restriction, the situation of the parties, and the other circumstances
surrounding the covenant, even if the covenant contains no express
language.13 Suppose the A-B covenant merely provided: “No building or
structure in excess of 12 feet in height may be constructed on Greyacre.”
Does this covenant bind only B or B's successors as well? Since B is not
expressly named, one might infer that the parties intended the covenant to
mean that no such building or structure may “ever” be constructed on
Greyacre, regardless of the lot owner's identity. This interpretation makes
sense in light of the purpose of the covenant; in order to effectively protect
the view from Blackacre, it is necessary that B's successors also be bound.

Can an intent to bind successors be inferred simply because the covenant
restricts the use and enjoyment of land? Many courts appear to presume that
any such covenant was intended to run with the land, absent affirmative
evidence that the original parties intended to create only a personal
obligation in the promisor.14 Under this approach, the requirement of intent
to bind successors is largely irrelevant. If the covenant meets the “touch and
concern” requirement—and thus restricts the use and enjoyment of land—
intent is found.

[4] “Touch and Concern” Land



[a] Defining “Touch and Concern”

[i] Use of the Land
What types of promises should run with the land? Most of the required

elements for a real covenant concern the status of the parties to the covenant.
The only element that examines the content of the covenant is “touch and
concern.” The burden of the covenant must “touch and concern” land.
Unfortunately, there is little modern agreement about what this requirement
means. If the law governing real covenants is truly a quagmire, then “touch
and concern” is its deepest and most dangerous part.

Certainly, the core of the “touch and concern” requirement is simple.
Courts typically state that the burden of the covenant must relate to use of the
land. As one court summarized, “the promise must exercise direct influence
on the occupation, use or enjoyment of the premises.”15 This standard is easy
to understand and apply when a physical use is involved. For example,
consider the A-B covenant that restricts the height of future buildings on
Greyacre (see [B][1], supra). This covenant meets the “touch and concern”
test because it limits the types of uses that are physically permitted on the
land.16 At the other extreme, suppose that a covenant requires the promisor
to perform an act that has no connection whatsoever to the land (e.g.,
dancing a jig in the village square on New Year's Day). The burden of this
covenant does not “touch and concern” the promisor's land.

What about covenants that have little connection with the physical use of
the land, such as covenants to arbitrate lease disputes, to pay real property
taxes, or to refrain from operating a competing business? Here the “touch
and concern” requirement loses its clarity.17 Broadly speaking, many modern
cases seem to recognize a sliding scale—a covenant is less likely to “touch
and concern” as its connection to physical use of the land diminishes. As the
New York Court of Appeals explained, “whether a covenant is so closely
related to the use of the land that it should be deemed to ‘run’ with the land
is one of degree, dependent on the particular circumstances of a case.”18

However, the “sliding scale” approach provides little practical guidance.
Various efforts have been made to fill this doctrinal vacuum.19 Probably

the most influential is a standard pioneered by Dean Harry Bigelow, which
focuses on how the covenant affects the fair market value of the respective
parties' interests in land.20 Under this approach, if the covenant lessens the



value of the promisor's interest in land, then the burden is deemed to “touch
and concern” the land; and if the covenant increases the value of the
promisee's interest, then the benefit will similarly “touch and concern.”21 Yet
this standard is circular. Only a covenant that does “touch and concern” the
land in the first place is enforceable, and only an enforceable covenant can
affect market value.

[ii] Negative Covenants
The burden of a negative covenant that restricts the use of the promisor's

land usually satisfies the “touch and concern” requirement.22 Most of the
covenants routinely encountered in residential subdivision or condominium
developments fall into this category. For example, covenants to use the land
only for residential purposes, to build any structure at least 30 feet behind the
front lot line, or to build no more than two homes per acre all “touch and
concern” the land.

Covenants not to compete present a more complex problem. Suppose C
operates a wine store on Greenacre; when C conveys his adjacent property
Blueacre to D, D covenants not to operate a business on the land that would
compete with C's wine store. This covenant would seem to satisfy the “touch
and concern” requirement with ease, because it restricts D's physical use of
Blueacre. Yet—apparently concerned about potential monopolies—many
nineteenth-century courts refused to enforce such anticompetitive covenants,
reasoning that they did not sufficiently “touch and concern.” Although this
heritage may linger in a few states, almost all modern courts now conclude
that covenants not to compete do meet the “touch and concern”
requirement.23

[iii] Affirmative Covenants
Most of the controversy about the “touch and concern” requirement

involves affirmative covenants—those that require the promisor to perform
some affirmative act, usually the payment of money. Traditionally, courts
were reluctant to enforce an affirmative covenant against the promisor's
successors unless it was closely tied to the land. Suppose E and F, adjacent
landowners, agree that F will keep the wooden fence on the E-F property line
in good repair. This covenant clearly meets the “touch and concern” standard
because it affects the physical use of the land.24 On the other hand, what if F
covenanted to buy a fire insurance policy on the fence? Would a court



enforce this purely monetary obligation?
The traditional view is that covenants to pay money—for example,

covenants to pay real property taxes, to purchase insurance,25 to pay security
deposits, or to pay homeowners association dues—do not “touch and
concern.”26 Even here, however, there was one glaring exception: the
tenant's promise to pay rent to the landlord was uniformly held to “touch and
concern” the land. Modern courts have relaxed the traditional approach.
There is a clear trend toward holding that monetary payments related to the
land do “touch and concern.”27 Probably the clearest example of this trend
involves covenants to pay homeowners association dues.28 Today courts
consistently hold that such covenants “touch and concern” the land;
otherwise, common interest communities could not function.

[b] Special Problem: What if the Benefit Does Not “Touch and
Concern”?
In general, the running of the burden and benefit are analyzed separately.

Yet most states recognize an important exception to this rule: the burden
does not run if the benefit is in gross, that is, if it fails to “touch and concern”
land.

For example, in Caullett v. Stanley Stilwell & Sons,29 plaintiff purchased a
building lot from the defendant-developer; the deed contained a covenant
that gave defendant the right to “build or construct the original dwelling or
building” on the land.30 Plaintiff sued to quiet title, arguing that the
restriction was not an enforceable covenant. The court agreed because,
among other reasons, the benefit of the covenant was in gross. It did not
“touch and concern” any property retained by the defendant; rather, it gave
the defendant “a mere commercial advantage in the operation of his
business.”31

[5] Horizontal Privity

[a] Three Competing Views
The law traditionally requires that the original covenanting parties have a

special relationship in order for the burden of a real covenant to run with the
land. This relationship is known as horizontal privity. In determining
whether horizontal privity exists, we consider only the relationship between



the original parties to the promise, and ignore their successors (see Table 9).

Table 9: Horizontal and Vertical Privity

Under English law, only the privity of estate between landlord and tenant
(see §18.03[A]) satisfied this requirement. Accordingly, a real covenant
could be created only between a landlord and a tenant. The practical effect of
this requirement was to restrict the use of the real covenant, and thereby
minimize its impact on productive land use. Suppose K and L, owners of
adjacent English parcels, expressly agreed in 1800 that their respective lands
would be limited “to agricultural use forever.” Even if all other elements
were met, the lack of a landlord-tenant relationship would prevent K and L
from creating a valid real covenant.

The confusion over horizontal privity arises because American courts
extended the doctrine far beyond its English confines, to relationships other
than landlord-tenant. What relationships create horizontal privity under
American law? There are three competing views. First, a few states insist on
a landlord-tenant relationship or a similar relationship involving mutual
interests in the same land. Second, a majority of states extend the doctrine
farther to include all successive interests, including the grantor-grantee
relationship. Finally, a number of states have abandoned the requirement
altogether. It is difficult to determine the current status of the law on



horizontal privity because modern decisions involving real covenants are
rare.32

[b] Mutual Interests
This approach finds horizontal privity between the promisor and promisee

who hold mutual simultaneous interests in the same land.33 A landlord and
tenant, for example, have mutual interests (respectively, a reversion and a
nonfreehold estate) in the same property (the leased premises) at the same
time (during the lease term). The other main example is the easement. The
owners of the dominant and servient tenements have mutual interests
(respectively, an easement and fee simple absolute) in the same property (the
land burdened by the easement) at the same time (during the life of the
easement).34

Suppose landlord L and tenant T enter into a 10-year lease. The lease
provides that T, “his successors and assigns” shall not permit hazardous
waste to be stored on the property. T assigns the lease to A, who promptly
opens a hazardous waste disposal site on the land. L sues A for damages
under the lease. The horizontal privity requirement is met because the
original covenanting parties—L and T—had mutual interests in the leased
premises.

Consider again the height restriction imposed by the hypothetical A-B
covenant above (see [B][1], supra). A and B never held simultaneous
interests in the burdened land, Greyacre. Rather, their interests were
successive: A conveyed his interest to B. In a jurisdiction using the mutual
interests standard, no horizontal privity existed between A and B. Thus, the
burden of the height restriction did not run to B's successor C. A cannot
recover damages from C.

[c] Successive Interests
In virtually all jurisdictions that still demand horizontal privity, this

requirement is met where the original parties have a grantor-grantee
relationship, so that they have successive interests in the burdened land.35 In
the A-B hypothetical (see [B][1], supra), the covenant was created in the
deed conveying fee simple absolute in Greyacre from A to B; horizontal
privity accordingly arises. Assuming the other elements of a real covenant
are present, then, A can recover damages against B's successor C.



Note that this approach—which is followed by most states—incorporates
the “mutual interests” approach as well. For example, the landlord who
transfers a leasehold estate to the tenant, or the owner who grants a road
easement to a neighbor, is conveying an interest in land.36

[d] No Horizontal Privity Required
In a growing number of states, horizontal privity is not necessary.37 Legal

scholars roundly condemn the requirement as a meaningless anachronism
(see §33.07). Moreover, because it can be easily circumvented through a
“straw” transaction, it poses difficulty only for unsophisticated parties. There
is a clear modern trend toward abolishing the requirement, as the
Restatement (Third) of Property: Servitudes advocates.38

[6] Vertical Privity
Traditional law also requires vertical privity in order for the burden of a

covenant to bind successors.39 Vertical privity concerns the relationship
between the original covenanting party and his successors (see Table 9). If
the successor succeeds to the entire estate in land held by the original
covenanting party, vertical privity exists. On the other hand, if the successor
acquires less than the entire estate, no vertical privity arises. However, today
most states no longer require horizontal privity—and it seems likely that all
states will eventually adopt this approach.

In the A-B hypothetical (see [B][1], supra), A conveyed fee simple
absolute in Greyacre to B; the A-B deed imposes a height restriction on
future buildings. B later transferred his fee simple absolute estate to C.
Vertical privity exists between B and C simply because C acquired B's entire
estate. The method of transfer—conveyance, devise, or intestate succession
—is irrelevant.

On the other hand, if B had transferred less than his entire estate (e.g., a
life estate or a term of years tenancy) to C, no vertical privity would arise.
Accordingly, if C—as a tenant under a term of years tenancy—builds a home
that exceeds the height limit, A cannot enforce the restriction against C as a
real covenant. The same result follows if C acquires B's estate through
adverse possession; here, no privity of any kind exists between B and C.

[7] Notice to Successors



In most instances, the successor must have notice of the covenant.40 This
requirement arises indirectly from the state recording statutes, not as a direct
element of the real covenant. In general, a later purchaser who acquires an
interest for value and without notice of a prior adverse claim is protected
under the recording laws as a bona fide purchaser (see §24.03). Accordingly,
a real covenant is enforceable against a later purchaser for value only if the
purchaser has notice of the covenant when acquiring the interest. The notice
requirement is satisfied by:

(1) actual notice,
(2) record notice,
(3) inquiry notice, or
(4) imputed notice (see §24.06).
However, one acquiring an interest by gift is not a bona fide purchaser.

Accordingly, a devisee, heir, or other donee is bound by a prior covenant
even without notice.

[C] Promisee's Successor vs. Original Promisor:
Does the Benefit Run?

[1] Requirements for Benefit to Run
Suppose that the promisee's successor seeks to enforce the covenant

against the original promisor. Here, the only question is whether the benefit
of the covenant runs to the promisee's successor. Reconsider the A-B
hypothetical (see [B][1], supra). A and B enter into a covenant limiting the
height of future buildings on B's land Greyacre. Suppose that A conveys his
land Blackacre to D; B now begins building a 30-foot-high house on
Greyacre that will block the view. In order for D to enforce the restriction as
a real covenant, he must demonstrate that the benefit of the covenant runs to
him, as A's successor. It is not necessary to show that the burden also runs
because here D seeks to enforce the covenant against B, the original
promisor, not a successor to B.

Logic suggests that it should be easier to benefit successors than to burden
them. The law reflects this approach. In order for the benefit of a real
covenant to run to successors, only three elements are required:

(1) the covenant must be in writing (see [B][2], supra),



(2) the original parties must intend to benefit successors (see [B][3],
supra), and

(3) the benefit of the covenant must “touch and concern” land (see [B][4],
supra).

In most jurisdictions, horizontal privity, vertical privity, and notice are not
required.

The few courts that still require vertical privity have greatly relaxed the
standard. These courts find vertical privity in successors even when they
received less than their predecessors' entire interest. For example, assume L
and K enter into a covenant that bans the sale of alcohol on K's land; L leases
her land to M; and K starts selling alcohol. The benefit of the covenant runs
to M, as L's successor, even though M did not acquire L's entire estate.

Suppose developer D creates a 100-lot residential subdivision; she records
a declaration of restrictions against all the lots that (1) creates a homeowners
association; (2) requires lot owners to pay assessments to the association;
and (3) imposes various use restrictions. D sells lot 39 to E, and sells the
other lots to various buyers. If E now refuses to pay the assessments,
presumably any other lot owner is entitled to sue him. Because all lot owners
are successors to D, vertical privity exists. But the homeowners association
has no privity with D. Can it sue to collect the unpaid assessment? Most
courts allow suit on the theory that the homeowners association is acting as
an agent for the benefited lot owners.41

[2] Example: The “Lawn Covenant”
Assume R and S own single-family residences on the same street; R, S,

and the other homeowners on the street all enter into a written agreement that
provides, in part: “In order to protect the visual appearance of the
neighborhood, and protect property values, each owner agrees that at least
90% of the front yard of his or her property shall consist of a grass lawn that
the owner will maintain in good condition. This agreement will bind and
benefit all successors.” One year later, R sells her home to T. S then removes
all the grass from his front yard, and paves the entire area with asphalt,
planning to store old cars there. Can T recover damages from S for breach of
covenant?

Here, all the lots were simultaneously burdened and benefited by the
restriction. But on these facts, T seeks the benefit of the covenant for



himself, and wishes to enforce its burden against S. S is an original party to
the covenant, so he is bound by its burden as a matter of contract law. The
only question is whether the benefit of the covenant runs to T as a successor
to R, an original promisee.

On these facts, the benefit runs to T. The covenant is contained in a
writing, which we will presume complies with the Statute of Frauds; and the
covenant expressly manifests the parties' intent to benefit and burden their
successors. A modern court would undoubtedly hold that the covenant does
“touch and concern” the land, because it restricts the physical use of S's
property; S must devote 90% of his front yard to lawn. Finally, because R
apparently conveyed her entire estate to T, the element of vertical privity is
easily satisfied.

[D] Promisee's Successor vs. Promisor's Successor:
Do the Burden and the Benefit Both Run?

[1] Requirements for Burden and Benefit to Run
Suppose that the promisee's successor attempts to enforce the covenant

against the promisor's successor. In order for this claim to succeed, both the
burden and the benefit must run. Consider the A-B height restriction
hypothetical once more (see [B][1], supra). Suppose that after A and B enter
into the covenant, A conveys his land Blackacre to D and B conveys his land
Greyacre to C. C now begins building a 30-foot high house on Greyacre. Can
D, the promisee's successor, enforce the covenant against C, the promisor's
successor? The answer to this question turns on the analysis already
discussed above. If both the burden (see [B], supra) and the benefit (see [C],
supra) run to successors, then D can enforce the restriction as a real
covenant. If either the burden or the benefit fails to run, D's claim will fail.

[2] Example: The “Lawn Covenant” Revisited
Consider again the “lawn covenant” among R, S, and their neighbors (see

[C][2], supra). Now suppose that after the covenant is created, R sells her
home to T and S sells his home to U. U now replaces the front lawn with
pavement. Can T recover damages from U? In order for T to prevail, both the
benefit and the burden of the covenant must run to successors. We already
established that the benefit runs to T (see [C][2], supra). So, does the burden
run to U?



Three of the six necessary elements (see [B][1], supra) are easily met. As
already discussed in connection with the benefit analysis (see [C][2], supra),
the covenant is in writing, manifests an intent to bind successors, and
satisfies the “touch and concern” test. On the facts, vertical privity exists
between S and U; it appears that S conveyed his entire estate to U. But no
horizontal privity existed between the original parties to the covenant—R, S,
and their neighbors; they did not have mutual or successive interests. Unless
the jurisdiction has abandoned the horizontal privity requirement, the burden
does not run. Notice presents another problem. No facts suggest that U had
actual or record notice of the covenant. But did the uniform appearance of
front lawns in the area put U on inquiry notice? This seems unlikely, because
grass lawns are quite common in residential areas. On balance, the burden of
the covenant probably does not run to U.



§33.05 Termination of Real Covenants
Traditional law provides only a few defenses to enforcement of a real

covenant.42 Of course, parties might create a covenant that, according to its
terms, continues only for a fixed period (e.g., 30 years); or the party
benefited by a covenant might agree to release his rights. Eminent domain or
other governmental action might also end a covenant.43 And when one party
acquires ownership of all the land benefited and burdened by a covenant, it is
extinguished by the doctrine of merger. Anti-discrimination statutes might
also bar enforcement of a covenant (see §34.06[B]). Beyond this point, the
main potential defenses are: (1) abandonment; and (2) changed conditions.44

Abandonment occurs when the conduct of the person entitled to the benefit
of the covenant demonstrates the intent to relinquish his or her rights.45 For
example, suppose that Redacre is a 100-lot subdivision subject to a recorded
covenant that limits the height of all buildings to one story; the owners of 99
lots proceed to build two-story dwellings. The owner of the 100th lot would
reasonably conclude that the conduct of the other lot owners constituted an
abandonment of the restriction.46 As one court explained, abandonment is
found “when the average person, upon inspection of a subdivision and
knowing of a certain restriction, will readily observe sufficient violations so
that he or she will logically infer that the property owners neither adhere to
nor enforce the restriction.”47

Under the changed conditions doctrine, a covenant becomes
unenforceable when conditions in the neighborhood of the burdened land
have so substantially changed that the intended benefits of the covenant
cannot be realized (see §34.06[C]). This defense originated in equity, and is
uniformly held applicable to the equitable servitude. Yet an increasing
number of jurisdictions also apply this defense to the real covenant.



§33.06 Remedies for Breach of Real Covenants
The historic remedy for breach of a real covenant is compensatory

damages. The successful plaintiff recovers damages equal to the difference
between the fair market value of the property before and after the defendant's
breach. For example, suppose A builds an oil refinery on his land in violation
of a real covenant that permits only residential use; if this violation reduces
the fair market value of B's adjacent home from $200,000 to $50,000, B is
entitled to $150,000 in general damages. Special or consequential damages
may also be recovered.

As a practical matter, the modern plaintiff has a choice of remedies.
Almost any restriction that can be enforced as a real covenant can
alternatively be enforced as an equitable servitude (see §34.04). If so, the
plaintiff can usually choose between (1) compensatory damages (by
enforcing the restriction as a real covenant) or (2) an injunction against
future conduct and damages for the past violation (by enforcing it as an
equitable servitude).



§33.07 Scholarly Perspectives on Real
Covenants

The real covenant has attracted much scholarly attention in recent decades,
undoubtedly encouraged by debate over the Restatement (Third) of Property:
Servitudes. At this point, there is a general consensus in favor of simplifying
the law. Most scholars agree that the requirements of “touch and concern,”
horizontal privity, and vertical privity should either be abolished or greatly
relaxed.

The “touch and concern” requirement has sparked vigorous academic
battle. Led by Richard Epstein, opponents charge that this requirement is
vague and unpredictable, frustrates the intention of the parties, and fails to
serve any useful function.48 While conceding that some reform is
appropriate, Uriel Reichman and other supporters argue that the requirement
both (1) promotes the efficient utilization of land (by preventing burdens that
impair marketability) and (2) protects the long-term expectations of owners
(by ensuring that there is at least a minimal relationship between benefit and
burden).49 Opponents retort that individual owners are best able to determine
whether their covenant promotes efficient land use, while the notice
requirement already prevents unfair surprise to owners of burdened land.50

In contrast, scholars uniformly agree that horizontal privity is obsolete and
should be eliminated. Courts traditionally feared that real covenants would
impair the productive use of land. In this climate, the horizontal privity
requirement arguably served a function: it made the creation of real
covenants more difficult, and thereby reduced the number of covenants that
could arise. However, given the modern recognition that private land use
restrictions can provide social benefits, the reason for this requirement no
longer exists.

Further, critics note that the horizontal privity requirement can be easily
circumvented through a “straw” transaction. Suppose that R and S, adjacent
landowners, wish to prohibit industrial uses on R's property; but because they
lack horizontal privity their agreement would not be enforced as a real
covenant. A simple solution is available: R conveys her land to S, and S
reconveys it to R pursuant to a deed that includes the desired use restriction.



R and S now have successive interests, which satisfy the horizontal privity
requirement in most jurisdictions.

Finally, the vertical privity requirement enjoys little scholarly support. The
historic rationale for the requirement ended long ago. And its continued
existence serves to frustrate party intent. Why should an owner lose the right
to enforce a covenant against a successor merely because the owner of the
burdened land chooses to transfer less than his entire estate?51 If A and B
enter into a real covenant that restricts B's land Greenacre to residential use,
and B later leases Greenacre to C for a 99-year term, C should reasonably be
bound by the covenant, just as if B conveyed fee simple absolute. At the
other extreme, if B leases Greenacre to C for a very short term (e.g., to use as
a fruit stand for a month during strawberry season), enforcement of the
covenant against C—who probably lacks actual knowledge of the covenant
—might well be inequitable.



§33.08 The Restatement (Third) of Property:
Servitudes

The Restatement (Third) of Property: Servitudes greatly simplifies the
traditional law of real covenants and equitable servitudes. It combines these
two doctrines into one—the servitude. Unlike the real covenant, this new
servitude is quite simple to create. Broadly speaking, a contract or
conveyance creates a servitude if

(1) the parties intend it to do so;52

(2) it complies with the Statute of Frauds;53 and
(3) the servitude is not illegal, unconstitutional, or violative of public

policy.54

To date, however, no state has adopted the Restatement approach. The
impact of the Restatement on real covenants and equitable servitudes is
discussed in more detail in §34.08.
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§34.01 The Equitable Servitude in Context
The equitable servitude is the primary modern tool for enforcing private

land use restrictions. It evolved because the real covenant (see Chapter 33)
failed to satisfy the need for an effective method of binding successor owners
to promises made by their predecessors. In a sense, the equitable servitude is
a response to the shortcomings of the real covenant. Yet both doctrines
reflect the law's effort to reconcile two opposing policy concerns: individual
liberty and efficient use of land (see §33.03).

Suppose A owns Redacre and B owns the adjacent parcel Orangeacre;
both parcels are undeveloped, mountainous land.1 A plans to create a
vacation subdivision on Redacre where weary city residents can relax in
peace. A and B accordingly enter into an agreement whereby B promises that
no industrial uses will be permitted on Orangeacre in exchange for a $50,000
payment from A. A develops the subdivision and conveys all the lots to
buyers. B then leases Orangeacre to C for a term of 60 years, and C builds a
noisy lumber mill on the land. The lot owners (A's successors) cannot
enforce the promise against C (B's successor) as a real covenant because both
horizontal and vertical privity are missing. And even if the promise could be
enforced as a real covenant, the remedy is inadequate: the lot owners could
only recover damages, not an injunction to eliminate the noise.

This example illustrates the limitations of the real covenant. The
traditional threshold for establishing a real covenant is quite high. As a
result, many restrictions—like the A-B effort to prohibit industrial uses—
cannot be enforced against successors. And the damages remedy is often
inadequate.

The equitable servitude was invented in the nineteenth century to fill this
doctrinal vacuum. It is generally easier to enforce a promise as an equitable
servitude than as a real covenant because horizontal and vertical privity are
not required. Accordingly, a broader range of restrictions can be enforced
against successors. For instance, the lot owners in the above example could
enforce B's promise against C as an equitable servitude. The usual remedy
for violation of an equitable servitude is injunctive relief, which often
provides more effective relief than compensatory damages. Here, the lot



owners presumably could obtain an injunction forcing C to eliminate the
noise.

The law of equitable servitudes is well-developed and relatively
straightforward, at least when compared to the confusion surrounding the
real covenant (see §33.07). This chapter focuses on the traditional rules that
govern equitable servitudes. These rules somewhat overlap with the
principles governing real covenants, already discussed in Chapter 33. This
area of the law is in transition, because the line between the real covenant
and the equitable servitude—once quite clear—has blurred in recent decades.
Accordingly, this chapter examines the proposal of the Restatement (Third)
of Property: Servitudes to combine the equitable servitude and the real
covenant into a single, simplified doctrine.



§34.02 What Is an Equitable Servitude?

[A] Defining the Equitable Servitude
In general, an equitable servitude is a promise concerning the use of land

that (1) benefits and burdens the original parties to the promise and their
successors and (2) is enforceable in equity. Like the real covenant, the
equitable servitude is essentially a tool that allows a promise to be enforced
by or against a successor party under limited circumstances (see §33.02[A]).
The same promise might be enforced either as a real covenant (if the plaintiff
desires damages) or as an equitable servitude (if the plaintiff seeks an
injunction), assuming all requirements are met.2

[B] Distinguished from Other Doctrines
Three factors distinguish the equitable servitude from the real covenant.

First, the standard for enforcing a promise as an equitable servitude is easier
to meet than the parallel standard for a real covenant (see §34.04). Second, a
broader array of defenses applies to the equitable servitude (see §34.06).
Finally, the traditional remedy for violation of an equitable servitude is an
injunction, not damages (see §34.07).

The boundary between the equitable servitude and the negative easement
is more difficult to locate. Both might involve a promise to refrain from
performing an act on land that is otherwise allowed; injunctive relief may be
available if either is breached; and, under the modern view, both are
considered interests in land. Thus, under some circumstances, the same
promise might be enforced either as an equitable servitude or an easement.
However, the elements required to create a valid equitable servitude differ
somewhat from those required for an easement, and the available defenses
also vary. More fundamentally, the traditional judicial hostility toward
negative easements still restricts the scope of that doctrine (see §32.12).3



§34.03 Evolution of the Equitable Servitude
The equitable servitude was born in Tulk v. Moxhay,4 a landmark 1848

decision of England's chancery court that demonstrated the shortcomings of
the real covenant. Tulk conveyed Leicester Square, a privately-owned park
in London, to one Elms. Elms promised in the deed to maintain the property
“in an open state, uncovered with any buildings.”5 Apparently, Tulk wanted
this promise in order to benefit several houses he owned that fronted on the
square; it ensured that Tulk's tenants could both use the park as a private,
fenced garden and enjoy the view from their houses.

Moxhay eventually acquired title to the square with actual notice of the
promise, but claimed that it did not bind him. This conclusion was correct
under existing English law. The promise could not be enforced in the law
courts as a real covenant against Moxhay, a successor, because no horizontal
privity existed between Tulk and Elms, the original parties;6 in England, only
a landlord-tenant relationship created horizontal privity (see §33.04[B][5]
[a]).7

Undaunted, Tulk sued in chancery court for an injunction and prevailed.
The key to the ruling was that Moxhay had notice of the promise before his
purchase. Given this advance notice, the court reasoned, it would be
inequitable to permit Moxhay to violate the restriction. “[F]or if an equity is
attached to the property by the owner, no one purchasing with notice of that
equity can stand in a different situation from the party from whom he
purchased.”8 Otherwise, the court suggested, an original purchaser (like
Elms) could buy land at a price that was reduced due to a restrictive promise
and then resell the land for a greater price to a successor (like Moxhay) who
could freely ignore the promise.

Yet another theme may lurk below the surface of the opinion. Nineteenth-
century London was already an urban metropolis where open parkland was
rare. Allowing Moxhay to build on the square might be inefficient; it could
potentially cause more damage to the value of Tulk's houses than it would
increase the value of the square.9 In this situation, enforcement of Elms'
promise against his successor Moxhay promoted productive land use. The
traditional concern of the law courts that restrictions would impair



productivity was inapplicable.



§34.04 Creation of an Equitable Servitude

[A] Perspectives on the Equitable Servitude
The law governing equitable servitudes is closely related to the law of real

covenants. Thus, two foundational rules—already discussed in connection
with the real covenant—apply equally to the equitable servitude. First, it is
important to distinguish between the original parties to the promise and their
successors (see §33.04). While the original parties are generally bound as a
matter of contract law, property law determines whether the burden and
benefit of the promise run to their successors.

Second, each equitable servitude has two “sides,” just like a real covenant
(see §33.04). The promisor's duty to perform the promise is known as the
burden, while the promisee's right to enforce the promise is called the
benefit. The requirements for enforcement differ, based on the identities of
the plaintiff and defendant, as discussed below.

[B] Original Promisee vs. Promisor's Successor:
Does the Burden Run?

[1] Requirements for Burden to Run
In order for the burden of an equitable servitude to bind the promisor's

successors, American law generally requires that four elements be satisfied:
(1) the promise must be in writing or implied from a “common plan”;
(2) the original parties must intend to bind successors;
(3) the promise must “touch and concern” land; and
(4) the successor must have notice of the promise.10

Neither horizontal privity nor vertical privity is required.

[2] Promise in Writing or “Common Plan”
Most jurisdictions view the equitable servitude as an interest in land. Thus,

as a general rule, a writing that satisfies the Statute of Frauds is required to
create an enforceable equitable servitude (see §23.04[A][1]). But American
courts recognize a special exception to this rule, known as the “common



plan” or “common scheme” doctrine. As discussed below (see §34.05[B]),
where a developer manifests a “common plan” to impose uniform
restrictions on a subdivision, most courts will find implied equitable
servitudes even without a writing.

[3] Intent to Bind Successors
The original parties must intend that the promise bind the promisor's

successors in order for the burden to run.11 The law governing intent to bind
successors in connection with real covenants (see §33.04[B][3]) applies
equally here.

[4] Touch and Concern
The burden of the promise must “touch and concern” land in order for an

equitable servitude to run, as in the case of a real covenant. Accordingly, the
discussion of the “touch and concern” element for real covenants (see
§33.04[B][4]) is generally applicable here as well.12 Courts sometimes
neglect to list “touch and concern” as an element of the equitable servitude,
fueling academic speculation that it is not required. However, these decisions
tend to involve situations where the element is clearly met, such that
discussion is unnecessary.13

Must the benefit of an equitable servitude “touch and concern” land in
order for the burden to run?14 Under English law, an easement in gross—that
is, an easement not attached to a dominant tenement—was invalid.
Analogizing the equitable servitude to a negative easement, English courts
held that the burden of an equitable servitude did not run unless it benefited a
specific parcel of land.15 American courts are divided on the issue.16

Although the rationale for the English approach does not apply here—
because easements in gross are generally accepted in the United States—
many jurisdictions insist that the benefit of an equitable servitude “touch and
concern” land. Presumably, this approach reflects the policy concern that
land use restrictions are potentially inefficient; thus, in order to restrict one
parcel, there must be an offsetting benefit to another parcel.

[5] Notice to Successors
In general, the successor must have notice of the promise before acquiring

his interest. The celebrated English decision of Tulk v. Moxhay (see §34.03)



expressly requires notice as an element of the equitable servitude, apparently
in all cases. Under the prevailing American view, however, the notice
requirement arises indirectly from the state recording statutes, not as a direct
element of the equitable servitude.

Broadly speaking, a later purchaser who acquires an interest for value and
without knowledge of a prior adverse claim is protected under the recording
statutes as a bona fide purchaser (see §24.03). For example, suppose that A
and B enter into an agreement by which B promises to restrict his land to
single-family residential use only. Eventually, X, a bona fide purchaser
without notice of the promise, acquires title to B's land. When X begins
construction of a shopping center, A seeks an injunction. Even if all the other
elements of an equitable servitude are met, A cannot prevail because X took
title free and clear of the prior covenant.

The only potential difference between the English and American rules
involves the owner who acquires title by gift. A devisee, heir, or other donee
cannot qualify for protection as a bona fide purchaser; under the American
rule, a donee is bound by a prior promise even without notice. In contrast,
Tulk v. Moxhay suggests that in England a promise is unenforceable against
any successor who lacks notice, whether purchaser or donee.

The notice requirement can be satisfied by:
(1) actual notice,17

(2) record notice,18

(3) imputed notice, or
(4) inquiry notice (see §24.06).
An example of inquiry notice is Sanborn v. McLean,19 where a buyer

purchased a home and lot in a residential area, and later started to build a gas
station on part of the land. Neighbors sued for an injunction, arguing that the
lot had been impliedly restricted to residential use by the subdivider. The
Michigan Supreme Court held that the buyer was charged with inquiry notice
of the implied promise due to the residential appearance of the neighborhood
—the “uniform residence character given the lots by the expensive dwellings
thereon.”20

[6] Example: The “Pornography Restriction”
Suppose A, B, and ten other owners of small businesses in a small resort



town wish to attract vacationing families to the area, and thereby increase
their sales revenues. In order to create a “family atmosphere,” they jointly
execute a written document titled “Agreement” by which they all promise
not to sell or distribute pornography on their respective properties; the
Agreement provides that it is intended to benefit and bind all successors and
assigns, and is duly recorded. B then leases his bookstore to C for a term of
five years. C immediately begins selling pornographic books. Can A enjoin
C?

Here, every parcel was both benefited and burdened by the restriction;
every owner who agreed to the restriction was both a promisor and a
promisee. But because A is seeking to enforce the promise against C, we
classify A as the promisee and C as a successor to the promisor. Here, A (the
original promisee) can enforce the promise as an equitable servitude against
C (the promisor's successor). The burden runs to C because all four
requirements are met. The agreement complies with the Statute of Frauds; it
manifests a clear intent to bind successors; the burden of the promise does
“touch and concern” land because it limits the manner in which successors
like C may use the land; and C is charged with notice of the recorded
agreement. The lack of horizontal and vertical privity is irrelevant.

[C] Promisee's Successor vs. Original Promisor:
Does the Benefit Run?

Suppose the promisee's successor seeks to enforce the promise against the
original promisor as an equitable servitude. Now our question is whether the
benefit runs. Only three elements are required for the benefit of an equitable
servitude to run to successors:

(1) the promise must be in writing or implied from a “common plan” (see
[B][2], supra),

(2) the original parties must intend to benefit successors (see [B][3],
supra), and

(3) the promise must “touch and concern” land (see [B][4], supra).
Consider again the “pornography restriction” among A, B, and other

business owners (see [B][6], supra). Suppose that after the Agreement is
recorded, A sells his business to D; B immediately begins selling
pornographic books at his bookstore. Can D (the promisee's successor)



enforce the promise against B (the original promisor)? Here the benefit runs
to D because all elements are satisfied: the Agreement meets the Statute of
Frauds; the original parties intended to benefit successors; and the promise
does “touch and concern” land.

The law increasingly allows persons other than successors to enforce
equitable servitudes. The issue arises most commonly in the subdivision
context where uniform restrictions are imposed on a deed-by-deed basis, but
the subdivider does not expressly promise to restrict all lots. In this setting,
courts routinely permit earlier buyers to enforce uniform restrictions against
later buyers, even though earlier buyers are not technically successors (see
§34.05[C]). Some jurisdictions take the further step of allowing any third-
party beneficiary to enforce a promise created for his or her benefit, even
absent a common plan (see §34.05[C]).21

[D] Promisee's Successor vs. Promisor's Successor:
Do the Burden and the Benefit Both Run?

Suppose that the promisee's successor seeks to enforce the promise against
the promisor's successor. In order for this suit to succeed, both the burden
and the benefit must run to successors. Consider the “pornography
restriction” example (see [B][6], supra). Assume that after the Agreement is
recorded, A sells his business to D, while B leases his bookstore to C; C
begins selling pornographic books. D (the promisee's successor) can enforce
the promise against C (the promisor's successor) because the burden (see [B]
[6], supra) and the benefit (see [C], supra) both run.



§34.05 Special Problem: Equitable Servitudes
and the Subdivision

[A] Creation of Subdivision Restrictions
Developers of “common interest communities,” such as residential

subdivisions, typically impose uniform restrictions on every lot in order to
protect the long-run desirability of the neighborhood and thereby attract
buyers (see Chapter 35). Buyer B, for example, is more likely to purchase a
home site in developer D's tract Brownacre if all the lots may only be used
for single-family residences22 and related restrictions are imposed. In order
for this to occur, all lots in D's subdivision must be both burdened and
benefited by uniform restrictions. This allows each lot owner to enforce the
restrictions against any other lot owner.

Suppose D wishes to impose uniform restrictions that burden and benefit
all lots in Brownacre. Today the process is simple. In most jurisdictions, D
need only record a properly-drafted document (commonly called a
declaration) containing the restrictions (usually called covenants, conditions,
and restrictions or CC&Rs) against all lots in Brownacre before any sales
begin. All later lot buyers receiving title through D or his successors are
bound by these previously-recorded restrictions.

Yet in the early days of subdivision development—roughly from the late
nineteenth century through the mid-twentieth century—quite a different
method was utilized. Subdivider S would insert the restrictions into each
individual deed. For example, if S's development Silveracre had 100 lots,
then S would ensure that all 100 deeds contained the restrictions. But what
happened if a developer like S carelessly failed to insert the restrictions into
a few deeds? Were those lots bound? And which lots were benefited by the
restrictions under this system? In particular, were earlier buyers entitled to
enforce the restrictions against later buyers? Over time, a large body of law
developed to answer these and similar questions.

[B] Implied Burden: The Implied Reciprocal
Covenant and the “Common Plan”



Can an equitable servitude arise by implication? Suppose developer E
subdivides a tract of land into 20 lots and proudly advertises that the
subdivision “will be a quiet, single-family residential community.” Each lot
is sold in sequence to a different buyer. The deeds from E to the first 19
buyers all expressly provide: “Buyer promises to use the property only as a
single-family residence.” However, the deed from E to the last buyer, Buyer
20, contains no such promise. If Buyer 20 starts building a winery on his lot,
can the first lot buyer (Buyer 1) secure an injunction? Is lot 20 burdened by
the promise?

If Buyer 1 tried to enforce the promise as a real covenant, Buyer 20 would
assert a simple defense: it is not contained in a writing that satisfies the
Statute of Frauds, and is thus unenforceable. However, because Buyer 1
seeks to enforce the promise as an equitable servitude, a special exception
applies.

If a developer manifests a common plan or common scheme to impose
uniform restrictions on a subdivision, most courts conclude that an equitable
servitude will be implied in equity.23 The common plan or scheme is viewed
as an implied promise by the developer to impose the same restrictions on all
the retained lots.24 Under this approach, every lot in the subdivision is both
burdened and benefited by the restriction. No lot owner may violate the
restriction; and any lot owner can enforce the restriction against another.

Here, when E sold the first lot (lot 1) to Buyer 1, the deed contained an
express promise restricting lot 1 to single-family use only. Under the
majority approach, the common plan is deemed an implied promise by E to
Buyer 1 that the other lots E still owns at this time (lots 2–20) will be
similarly restricted to single-family use. Thus, when later buyers (including
Buyer 20) acquire their lots from E, the lots are already impliedly burdened
by the promise.

The leading case on point is Sanborn v. McLean,25 where developers
apparently intended to create a 91-lot residential subdivision in Detroit.
However, presumably due to carelessness, only 53 of the 91 deeds contained
express language restricting the lots to residential use. About 20 years later,
after houses had been built on all the lots, defendant McLean purchased one
of the seemingly unrestricted lots and started to erect a gas station in its back
yard. Plaintiff Sanborn and other lot owners brought suit to enjoin the
construction. Responding to the defense argument that the restriction did not



appear in the chain of title, the Michigan Supreme Court held that where “the
owner of two or more lots ... sells one with restrictions of benefit to the land
retained, the servitude becomes mutual, and ... the owner of the lot or lots
retained can do nothing forbidden to the owner of the lot sold.”26 The
Sanborn court described these implied restrictions as “reciprocal negative
easements” and this rather misleading usage lingers today. A more accurate
label would be “implied reciprocal servitudes.”27

What evidence proves the existence of a common plan? One key factor is
the percentage of deeds that contain the restriction. For example, if the
restriction is present in only 20% of the subdivision deeds, a common plan is
far less likely to be found than if it appears in 95% of the deeds.28 Other
relevant factors include the subdivider's oral representations to buyers;
statements in written advertising, sales brochures, or maps given to buyers;
and recorded plat maps or declarations.29

A minority of jurisdictions—including California30 and Massachusetts31—
refuse to imply equitable servitudes from a common plan, usually on the
basis that this would violate the Statute of Frauds.

[C] Implied Benefit
Which subdivision lots are benefited by the promise? Suppose S creates a

three-lot subdivision and sells the lots in sequence; buyer A buys lot 1 in
2012, buyer B buys lot 2 in 2013, and buyer C buys lot 3 in 2014. S takes
care to ensure that each deed contains an express promise from the buyer that
the lot is restricted to single-family residential use, which benefits “S, his
successors, and assigns.” But S does not expressly promise buyers that other
lots will be burdened.

Suppose A now starts building an oil refinery on her lot. Both B and C, as
successors to S, are entitled to sue, because the 2012 A-S promise expressly
benefited S and his “successors.” In short, it is simple to explain why a later
buyer (as a successor to the subdivider) is entitled to sue an earlier buyer.

But what happens if an earlier buyer sues a later buyer? Assume that A
and B comply with the promise, but C uses his lot as an oil refinery. A sues
C. Note that S no longer owned A's lot in 2014 when the C-S promise was
created. Thus, C will argue that the benefit of the C-S promise does not
extend to a prior purchaser like A; rather, it extends only to S and his



“successors”—those who bought from S in 2014 or later. In jurisdictions
following the “common plan” approach, the answer to the question is
straightforward. The existence of the common plan is seen as evidence of the
subdivider's intent to benefit all lots.32 Under this approach, the S-A deed
includes an implied promise by S to restrict his remaining lots for the benefit
of A.

But what about the minority of states that reject the common plan
approach? The Massachusetts solution to this dilemma, inspired by dicta in
Snow v. Van Dam,33 stems from contract law: the third-party beneficiary
doctrine. The inclusion of an express promise in a later deed (here, the S-C
deed) demonstrates the implied intent of the parties to benefit all other lot
owners as third-party beneficiaries, including earlier buyers (like A and B).



§34.06 Termination of Equitable Servitudes

[A] Defenses in General
The law provides many defenses to enforcement of an equitable servitude.

Foremost among these are (1) anti-discrimination protections and (2)
changed conditions, which are discussed in detail below, along with various
additional defenses. Four other defenses—release, abandonment,34 merger,
and eminent domain—are discussed in connection with real covenants (see
§33.05). Defenses with special application to condominiums and other
“common interest communities” are discussed in Chapter 35.

[B] Anti-Discrimination Protections

[1] Racial Covenants
In the landmark case of Shelley v. Kraemer,35 the Supreme Court barred

the enforcement of racially restrictive covenants on constitutional grounds.
The Shelleys, an African-American couple, purchased a Missouri home
burdened with a restriction that prohibited occupancy by “any person not of
the Caucasian race.”36 Neighboring owners sued for an injunction to force
the Shelleys from their home, and won in state court.

The broad question before the Supreme Court was whether judicial
enforcement of the restriction was unconstitutional. The Equal Protection
Clause of the Fourteenth Amendment provides that no state may deny any
person the “equal protection of the laws.” For example, a state cannot
discriminate among its citizens based on race; if Missouri had enacted a
statute that purported to prevent African-Americans from living within its
boundaries, the statute would obviously be unconstitutional. But the Equal
Protection Clause does not limit purely private action. The case accordingly
presented a relatively narrow issue: did judicial enforcement of a private
promise constitute enough “state action” to trigger the Equal Protection
Clause? The Court answered this question with a clear “yes.” “[B]ut for the
active intervention of the state courts ... petitioners would have been free to
occupy the properties in question without restraint.”37

The logic of Shelley suggests that judicial enforcement of virtually any



land use promise would be considered “state action,” and accordingly limited
by the Constitution. But later decisions seem to confine this approach to
cases involving racial discrimination. For example, judicial enforcement of a
promise barring religious uses is not state action that violates the First
Amendment right to the free exercise of religion.38

Twenty years after Shelley, Congress adopted the Fair Housing Act of
1968, which prohibits discrimination in the sale or rental of housing based on
race, color, religion, sex, national origin, familial status, or handicap (see
§16.02[B][1]). Accordingly, enforcement of a land use promise that causes
such a discriminatory effect will violate the Act.

[2] “Single-Family Residence” Covenants and the Group Home
Suppose a restriction limits the use of all subdivision lots to “single-family

residences only.” Lot owner A now uses her house as a group home for
mentally handicapped children. Can A's neighbors secure an injunction to
close the facility? Questions like this have generated extensive litigation in
recent years.

Is a group home a “single-family residence”? Courts are divided on the
question.39 For example, the New Mexico Supreme Court held that operating
a group home for four unrelated individuals with AIDS was a use for
“single-family residential purposes” in Hill v. Community of Damien of
Molokai.40 The court reasoned that the purpose of the home was to give
residents a “traditional family structure, setting, and atmosphere,” with only
limited administrative oversight.41 Conversely, some decisions conclude that
the language of such restrictions demonstrates that the parties intended to
exclude group homes.42

A growing number of jurisdictions refuse to enforce such “single-family
residence” restrictions against group homes on substantive grounds. Some
courts reason that interpreting these restrictions to bar group homes is
contrary to the public policy that favors integrating disabled individuals into
the mainstream of society.43 Other courts hold that such restrictions violate
the Fair Housing Act's bar on discrimination against handicapped persons.44

Finally, statutes in a few states expressly prohibit enforcement of such
restrictions against group homes.45

[C] Changed Conditions



[1] Nature of Defense
The most commonly-asserted defense to enforcement of a promise as an

equitable servitude is changed conditions. This doctrine applies when
conditions in the neighborhood have so changed that the intended benefits of
the restriction cannot be obtained in a substantial degree.46 In other words,
when there has been such a major change in conditions since creation of the
restriction that its continuation “would be of no substantial benefit to the
dominant estate,”47 the restriction is unenforceable.

For example, El Di v. Town of Bethany Beach48 involved a restriction that
banned the sale of alcohol. The restriction was originally imposed in about
1900 by a religious organization that planned to develop a 120-acre parcel as
a church-affiliated residential community. By the 1980s, however, the area
had become the commercial center of a busy tourist resort, and defendant
began selling alcoholic beverages at its restaurant. The Delaware Supreme
Court refused to enforce the restriction because—given these changed
conditions—it no longer benefited other property owners.

Two policy rationales support the changed conditions doctrine. Early
courts reasoned that the doctrine implemented the intent of the original
parties, and thus served the goal of individual liberty. Presumably, the parties
would not intend a promise to continue running after its benefits were
eliminated by changed conditions. The second—and more modern—
rationale is purely utilitarian. Obsolete restrictions interfere with the
productive use of land. If a restriction produces only small benefit to owner
A but imposes a large burden on owner B and society in general, it should be
terminated in order to allow efficient land use. Otherwise, A could demand
an exorbitantly high price in return for releasing a restriction of little real
value.

[2] Special Problem: The “Border Lot”
One typical scenario where the defense arises involves the vacant “border

lot” in a residential subdivision. Most of these cases present the same factual
pattern:

(1) all lots in the subdivision were restricted to residential use at a time
when the region was relatively undeveloped;

(2) over time, development of the surrounding area creates traffic,



congestion, noise, and other offensive conditions along the streets that
border the subdivision (e.g., the quiet rural road becomes a high-speed,
six-lane expressway);

(3) as a result, vacant lots on the border of the subdivision become
unsuitable for residential use;

(4) the owner of one or more border lots wants to develop a commercial
use; and

(5) when owners of interior lots sue to enforce the restriction, the border
lot owner asserts the “changed conditions” defense.49

Under the majority view, changed conditions outside a subdivision that
affect only border lots do not trigger the doctrine.50 Courts reason that
interior lots continue to receive substantial benefit from the restriction, even
if border lots are harmed.51 “Although commercialization has increased in
the vicinity of the subdivision, ... the restrictive covenants ... are still of real
and substantial value to those homeowners living within the subdivision.”52

Indeed, maintaining the restriction on border lots creates a buffer zone that
protects the interior lots from these adverse conditions. If border lots were
freed from the restriction, the next row of lots inside the subdivision would
quickly become the new border and their owners would similarly seek to
avoid the restriction. In this manner, “all other lots would fall like ten-pins,
thus circumventing and nullifying the restriction and destroying the
essentially residential character of the entire area.”53

On the other hand, the defense does apply if changed conditions outside
the subdivision are so substantial and widespread that all lots in the
subdivision are adversely affected to the point that the benefits of the
restriction cannot be realized. For instance, if smoke and fumes from M's
nearby smelter constantly pervade a subdivision—rendering all lots
unsuitable for residential use—the residential-only restriction is
unenforceable. Similarly, changed conditions occurring inside a subdivision
may justify use of the doctrine.

[D] Other Defenses

[1] Acquiescence
The plaintiff who ignores violations of a promise by some owners, but



then seeks to enforce the same promise against the defendant, will lose due
to acquiescence.54 Suppose that all five lots in a residential subdivision are
burdened and benefited by a restriction that requires all structures to be
located at least 40 feet behind the front lot line. The lots are purchased,
respectively, by owners A, B, C, D, and E. A, B, and C build their houses
within 30 feet of their respective lot lines, and E never objects. If D now
builds her house one foot over the line (that is, within 39 feet of the front lot
line), E cannot enforce the restriction against her because of acquiescence.

[2] Estoppel
If the plaintiff manifests an intention not to enforce a land use promise,

and the defendant reasonably relies on this conduct to his or her detriment,
the defense of estoppel is available.55 For example, suppose owner E in the
above hypothetical (see [1], supra) tells owner D: “Don't worry about the lot
line restriction! Build wherever you want.” If D builds her house one foot
over the line in reliance on this statement, E is now estopped to enforce the
restriction.

[3] Laches
The defense of laches arises when the plaintiff's unreasonable delay in

enforcing a promise causes substantial prejudice to the defendant.56 Suppose
owner D starts building her house one foot over the line (see [1], supra);
owner E watches construction progress and never objects. Six months later,
D completes her house at a cost of $500,000. If E now tries to enforce the
restriction, his suit will be barred by laches.

[4] Relative Hardship
As a general rule, courts traditionally consider the relative hardship to the

parties in deciding whether the successful plaintiff will receive an injunction
or other equitable relief. The plaintiff is entitled to an equitable remedy only
if (among other things) the “balance of the equities” tilts in his or her favor;
otherwise, the remedy is damages. Courts are divided about how the relative
hardship doctrine should apply to the equitable servitude.57 Some courts
apply the doctrine as usual; they refuse to issue an injunction for breach of an
equitable servitude if the resulting harm to the defendant is greater than the
resulting benefit to the plaintiff. A court might not issue an injunction
forcing D to remove the portion of her house that violates the lot line



restriction (see [1], supra) simply because the cost to D would vastly
outweigh any benefit conferred on E. Other courts modify the doctrine in the
equitable servitude context, granting an injunction unless the resulting
benefit is substantially outweighed by the resulting harm; and still other
courts seem to ignore the doctrine altogether.

[5] Unclean Hands
The doctrine of unclean hands prevents a plaintiff who has violated a

promise from seeking to enforce it in equity against another party.58 If owner
E breaches the restriction by building his house over the line (see [1], supra),
and then seeks to enforce the same restriction against owner D, his suit will
be barred by unclean hands.



§34.07 Remedies for Breach of Equitable
Servitudes

The standard remedy for breach of an equitable servitude is an injunction.
For example, if C successfully enforces a residential-only restriction against
D's oil refinery, C will obtain an injunction that bars D from operating the
refinery in the future.59 The court might also award incidental compensatory
damages to C for the past violation.

What about breach of a covenant to pay money? Here most courts will
impose an equitable lien on the affected property, rather than award
compensatory damages. If the obligation remains unpaid, the plaintiff may
collect by foreclosing on the lien.60



§34.08 The Restatement (Third) of Property:
Servitudes

[A] General Approach
The Restatement brings the prospect of revolutionary change to the

traditional rules governing equitable servitudes, real covenants, and
easements.61 Its overriding theme is simplification of prior law. Thus, the
Restatement combines the equitable servitude, the covenant, and the
easement into one doctrine: the servitude. It establishes a simplified, uniform
set of rules for creating, modifying, terminating, and enforcing a servitude.

This approach reflects the policy view that “servitudes are useful devices
that people ought to be able to use without artificial constraints.”62

Accordingly, the law should respect the parties' individual liberty to create a
servitude, absent unusual circumstances. In addition to making it easier to
create a servitude in the first place, the Restatement also makes it easier to
modify or terminate a servitude that becomes harmful over time.

But courts have proven reluctant to adopt the major changes that the
Restatement advocates.63 For example, to date no court has embraced the
proposal to merge the equitable servitude, the covenant, and the easement
into a single doctrine. It remains to be seen whether the Restatement will
have a significant impact.

[B] Creation of Servitudes

[1] Basic Requirements
Under the Restatement approach, it is relatively simple to create a valid

servitude. In general, a contract or conveyance creates a servitude if three
elements are met:

(1) the parties intend to create a servitude;64

(2) the servitude complies with the Statute of Frauds;65 and
(3) the servitude is not illegal, unconstitutional, or violative of public

policy.66



Historic requirements such as “touch and concern” and horizontal privity
are no longer necessary; the vertical privity requirement is greatly weakened;
and lack of notice becomes a defense, not a creation element.

The first two elements—intent and compliance with the Statute of Frauds
—are generally required under the traditional law governing real covenants
and equitable servitudes. The Restatement generally follows the contours of
existing law on these points. Thus, for example, intent may be either express
or implied from circumstances,67 and various exceptions to the Statute of
Frauds (e.g., change of position based on reasonable reliance) apply.68

The third element is novel. It provides a set of specific, narrow rules for
screening the substantive validity of servitudes, mainly in place of the
cumbersome “touch and concern” standard. The Restatement explains that
these rules address “whether allowing the benefits or burdens to run with the
land would create such risks of social harm that a servitude should not be
permitted.”69 A servitude that violates a statute or government regulation,70

or infringes a constitutional right, is invalid. A servitude is also invalid if it
violates any one in a long list of specified public policies.71 For instance, a
servitude that imposes an unreasonable restraint on alienation,72 trade73 or
commerce is unenforceable; and an arbitrary, spiteful, or capricious servitude
is similarly invalid.

[2] Special Issues
Which successors are burdened and benefited by a servitude? The

Restatement response hinges on the distinction between negative and
affirmative covenants. In general, the benefit and burden of negative
covenants automatically pass to all subsequent owners or possessors of the
benefited and burdened land, just as in the case of easements. This includes
lessees, adverse possessors, and persons who acquire title by foreclosure. On
the other hand, the benefit and burden of affirmative covenants run only if
vertical privity (see §33.04[B][6]) exists.74 Exceptions to this rule are
provided for lessees, life tenants, and adverse possessors under certain
circumstances.75

Servitudes in gross are expressly permitted. However, the beneficiary
must demonstrate a “legitimate interest” in order to enforce such a
servitude.76



[C] Termination or Modification of Servitudes
Over time, a servitude that once performed a useful social function may

become harmful. While endorsing the traditional defenses to enforcement of
a servitude, the Restatement also enhances the power of courts to modify or
terminate harmful servitudes on a case-by-case basis. For example, it
provides that a covenant to pay money terminates after a reasonable time if
the instrument lacks a termination date or fails to state the total sum due.77 In
the same manner, a covenant to pay money or provide services may be
terminated or modified based on undue burden—when the obligation
becomes excessive, for instance, in relation to the value received by the
burdened estate.78

[D] Remedies for Breach of Servitudes
Under the Restatement, a servitude may be enforced by any legal or

equitable remedy, including compensatory damages, punitive damages,
injunctions, restitution, imposition of liens, or declaratory relief.79
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§35.01 A New Model of Home Ownership
The nature of home ownership in the United States has changed

dramatically in recent decades.1 Under the traditional model, a homeowner
held title to a detached single-family house free from any private land use
restrictions. Restrictions were imposed only on a small number of properties;
and they usually dealt only with one issue (e.g., a height restriction). Yet
today, more than 70 million Americans reside in condominiums or other
“common interest communities,” where their properties are subject to
comprehensive land use restrictions administered by private community
associations. This trend toward the common interest community (“CIC”)—
which is expected to continue throughout the twenty-first century—poses
new challenges that our property law system has yet to resolve fully.

What is a common interest community? The term includes various types of
residential developments, including condominiums, cooperatives, and
planned unit developments. Yet CICs usually share certain features:

(1) each owner is entitled to occupy a particular dwelling unit;
(2) all units are subject to comprehensive private restrictions that regulate

land use and impose financial obligations;
(3) the development is governed by a private owners association;
(4) certain “common areas” are owned in common by all owners or by the

association; and
(5) upon receiving title, each owner automatically becomes a member of

the association and is obligated to comply with the restrictions.
The meteoric rise of the CIC has been fueled by several factors. It offers

the opportunity of home ownership at a more affordable cost, because it
usually utilizes less land per unit than a traditional development; this
advantage is particularly important in rapidly-growing regions where land
costs are high. The CIC typically provides desirable recreational amenities
(e.g., tennis courts, swimming pool); and it offers the convenience of
minimal maintenance and upkeep. On the negative side, the CIC has been
criticized as a “private utopia” that erects barriers against the outside world,
creating racial, ethnic, and cultural separations.



The benefits of communal living are made possible only by the surrender
of individual freedom. “[I]nherent in the condominium concept is the
principle that to promote the health, happiness, and peace of mind of the
majority of the unit owners since they are living in such close proximity and
using facilities in common, each unit owner must give up a certain degree of
freedom of choice which he might otherwise enjoy in separate, privately
owned property.”2 But how much freedom must the owner surrender? A
growing body of law—augmented by the Uniform Common Interest
Ownership Act and the Restatement (Third) of Property: Servitudes3—is
devoted to answering this question.



§35.02 Types of Common Interest
Communities

[A] Condominiums
Silveracre, a hypothetical condominium development, consists of a ten-

story residential building, parking lots, a swimming pool and tennis courts,
all located on 15 acres of land.4 There are three dwelling units on each floor
of the building, for a total of 30 units. If O owns title to “Unit 24” on the
eighth floor, exactly what does O own?

In a condominium development, each owner (1) holds fee simple title to an
individual unit (usually in a multi-story building), and (2) may also own an
undivided interest in the common area as a tenant in common with other
owners.5 The “individual unit” is essentially a cube of air: the air space
enclosed by the walls, floor, and ceiling of the dwelling.6 The building itself
(including the exterior walls, roof, floors, lobby, ceilings, hallways,
stairways, elevators, and heating, electrical, and mechanical systems), land
under the building, recreational facilities, and parking lots are usually all
considered “common area.” Thus, our hypothetical unit owner O technically
owns: (a) fee simple absolute in the air space inside Unit 24; and (b) a 1/30th
undivided interest as a tenant in common in the building, facilities, and land
that comprise Silveracre. O may also have an exclusive right to use portions
of the common area (e.g., the right to use a particular parking space or
balcony).

The basic idea of the condominium—separating ownership of airspace
from ownership of the land surface—is foreign to traditional Anglo-
American property law. Condominiums only became popular in the United
States during the 1960s, after all states adopted special enabling legislation
that permitted their creation. Due to this history, condominiums are heavily
regulated by statute.

A variant on the condominium is the timeshare. The typical timeshare
arrangement involves a condominium unit used for vacation purposes (e.g., a
beach front unit). Ownership of the unit is usually divided into multiple
periods of time (e.g., one week each year) during which each owner has the



right to exclusive occupancy; thus, the owner receives a form of freehold
estate. Alternatively, the owner of a timeshare interest might not receive a
freehold estate at all, but merely a lease or license. Though timeshare
projects are often highly profitable for the developer, many owners later
discover that their interests are difficult to resell.

[B] Cooperatives
The cooperative is essentially a legal dinosaur—a method for dividing

ownership of multi-story apartment buildings that developed before the
condominium era. New cooperatives are rarely created today. However,
many cooperatives created before the 1960s still linger, principally in New
York City.

The hallmark of the cooperative is that residents do not receive title to
their units. Rather, a corporation owned by the residents usually holds title to
the entire development, including the building, land under the building,
recreational facilities, parking lots, and the like. Suppose O owns an interest
in Goldacre, a cooperative. What does he own? O (a) owns shares of stock in
the corporation that holds title to Goldacre, and (b) holds a long-term lease
from the corporation that entitles him to exclusive occupancy of a particular
unit. Due to this unusual legal structure, it is often difficult for an owner to
sell or finance an interest in a cooperative.

[C] Planned Unit Developments
The planned unit development is a broad category that encompasses a

variety of residential developments, ranging from a small cluster of tract
homes to a “gated community” to a privately-owned town. It usually consists
of detached single-family houses, row houses, or attached townhouses that
rest on the land surface, together with roads, parks, and other recreational
facilities. Each owner holds fee simple title to his unit and the land on which
it sits, and may also own the front and back yards. Each owner is entitled to
use the roads, parks, and recreational facilities, but title to this “common
area” is usually held by the community association. For example, if O owns
a unit in Blueacre, a planned unit development consisting of single-family
residences, she owns (a) fee simple absolute in her house and the underlying
land, and (b) an easement to use the common areas of Blueacre.

Although the appearance of a planned unit development often resembles



that of an ordinary tract of detached single-family houses, its legal structure
is quite different. Like all CICs, the planned unit development is subject to
comprehensive restrictions, is governed by a private association to which all
owners belong, and includes privately-owned common areas.



§35.03 Restrictive Covenants and the Common
Interest Community

[A] Role of the Declaration
A common interest community is typically created through a document

called a declaration. The declaration imposes binding restrictions—usually
enforceable as real covenants or equitable servitudes—on all units in the
project. These restrictions are known in many regions as covenants,
conditions, and restrictions or CC&Rs and in others are merely called
covenants. Every potential buyer has the opportunity to read the declaration
before purchasing a unit; accordingly, at least in theory, by purchasing a unit,
each owner voluntarily agrees to be bound by its provisions.

The typical declaration has four basic components. First, it identifies the
units and common areas that comprise the CIC, and are subject to the
declaration. Second, it contains provisions that create the owners association,
enumerate the association's powers, and establish voting procedures. Third, it
obligates all unit owners to pay regular assessments (usually monthly) and
special assessments (as needed) which finance repairs, maintenance, and
other expenses of the association.7 Unpaid assessments usually are deemed
to create a lien on the unit, which the association may collect through
foreclosure.8 Finally, the fourth component consists of detailed,
comprehensive restrictions on the use, appearance, construction, and
sometimes transferability of units. For example, a declaration might include
provisions that:

(1) limit the units to residential use;
(2) prohibit satellite dishes;
(3) mandate use of a particular fire-resistant roof;
(4) restrict the exterior paint color of units;
(5) ban all pets;
(6) require association approval of any unit sale; and
(7) prohibit all exterior signs, flags, or banners.



[B] Validity of Covenants

[1] The Policy Debate
Suppose the declaration for Greenville, a hypothetical CIC, includes the

following restrictions: (1) the association must approve any unit sale; (2) no
one may watch television; and (3) no political signs may be displayed. Are
such restrictions legitimate tools for building a cohesive community or
invalid restraints on private property rights? This question has prompted
vigorous debate, centered around whether the law should recognize new
defenses to the enforcement of restrictions that unduly interfere with an
owner's personal liberty.9

Scholars who advocate minimal judicial review of CIC covenants
typically stress two themes: (1) the owner's voluntary acceptance of the
declaration; and (2) the legitimate interests of other unit owners. From this
perspective, each owner voluntarily agrees to be bound by the declaration—
like any other contract—and accordingly surrenders a certain degree of
personal freedom. The owner who decides with hindsight that he or she has
made an unwise decision—for example, by buying a unit in a “no television”
development—can escape the restriction by selling the unit or by convincing
other owners to amend the declaration. Further, the law must protect the
legitimate interests of the other owners who purchased their units in order to
enjoy the benefits of the no-television restriction (e.g., more participation in
neighborhood social activities). This concern also extends to avoiding the
expense and inconvenience of litigation about whether the covenants are
enforceable in the first place.

On the other hand, scholars who support the creation of new defenses to
enforcement: (a) argue that CIC covenants are more coercive than voluntary;
and (b) emphasize the traditional importance of personal liberty within the
home. From this viewpoint, the buyer's purchase of a unit is not a voluntary
acceptance of the declaration, but more akin to an adhesion contract. Almost
all buyers are far more concerned with the location, price, and amenities of
the unit than with the terms of the declaration. Many buyers do not even read
the declaration before they purchase, while those who do often fail to
understand it fully. And because the declaration is presented on a “take-it-or-
leave-it” basis, the occasional buyer who objects to a particular provision has
no opportunity to negotiate changes.10 Further, American law has historically



respected the sanctity of the home and permitted an extraordinarily broad
range of personal freedom inside its walls; as the old adage goes, “a man's
home is his castle.”11 Consistent with this tradition, the average buyer has a
reasonable expectation that he will enjoy a high degree of autonomy in his
new home. Under these circumstances, restrictions that violate the owner's
fundamental rights or legitimate expectations should be invalid.

[2] Movement Toward a General Rule
American courts are slowly moving toward a new standard that strikes a

balance between these competing policy arguments. CIC covenants are
presumed to be valid. The objecting owner who merely asserts that a
particular provision is unpopular or unfair, that it provides little benefit to the
community, or that he or she failed to read it, will obtain no relief. On the
other hand, a growing minority of courts will invalidate a CIC covenant if it
is arbitrary, violates a fundamental constitutional right, or violates public
policy.12

The evolution of this new standard was particularly influenced by
decisions in Florida and California. For example, in Hidden Harbour Estates
v. Basso,13 a Florida appellate court noted that use restrictions are valid
unless they are “wholly arbitrary in their application, in violation of public
policy, or ... abrogate some fundamental constitutional right.”14 In Nahrstedt
v. Lakeside Village Condominium Association,15 the California Supreme
Court struck a similar theme, holding that a restriction would be enforced
unless it “is arbitrary, imposes burdens on the use of lands it affects that
substantially outweigh the restriction's benefits ... or violates a fundamental
public policy.”16

The Restatement (Third) of Property: Servitudes blends these approaches.
It would invalidate any restriction or other servitude that

(1) is arbitrary,17

(2) unreasonably burdens a fundamental constitutional right,18 or
(3) violates another specified public policy.19

A restriction is “arbitrary” if it lacks a legitimate purpose or if the means
adopted lack a reasonable relationship to accomplishing that purpose.20

[3] Restrictions on Sale



One common provision—particularly in condominiums and cooperatives
—is a restriction on the sale of units.21 The usual explanation is that such
provisions are necessary to screen out potentially disruptive occupants and
thereby preserve a harmonious living environment for residents living in
close quarters. The need for sale restrictions in cooperatives is
understandable, given the lack of fee simple title to individual units; as a
practical matter, all owners are jointly responsible for the project's financial
survival. But in condominiums—where owners hold title to their units—the
rationale for such restrictions is less clear and the risk of discrimination more
pronounced.22

The two principal types of sale restraints are: (1) a requirement that the
association pre-approve the sale of any unit; and (2) a provision that gives
the association a right of first refusal or preemptive right to purchase the unit
itself. Both types have been challenged, mainly under the common law
doctrine of restraints on alienation. For example, one decision involved
express language that permitted the condominium association to “arbitrarily,
capriciously, or unreasonably” withhold its consent to any unit sale.23

Reasoning that this provision allowed the association “to reject perpetually
any unit owner's prospective purchaser for any or no reason,”24 the court
struck it down as an invalid restraint. On the other hand, if the provision does
not specify any standard for granting or denying consent, a court may imply
a requirement that the association act reasonably and uphold the provision.25

In Laguna Royale Owners Association v. Darger,26 for instance, the court
concluded that the denial of approval is reasonable if (a) the reason for
disapproval is “rationally related to the protection, preservation or proper
operation of the property and the purposes of the Association,” and (b) the
decision was made in a “fair and nondiscriminatory manner.”27 Our
hypothetical Greenville restriction on sales (see [1], supra) would probably
be upheld on this basis as well.

The second type of sale restraint, providing a right of first refusal or
preemptive right, is generally upheld as a reasonable restraint on alienation,
because it does not materially impair the owner's right to sell.28 These
provisions affect only the identity of the buyer; the association (or its
nominee) becomes the new buyer, obligated to purchase the unit for the same
price as the originally-intended buyer.



[4] Use and Building Restrictions
Restrictions that concern the use or construction of a unit are usually held

valid.29 For example, provisions that limit units to residential use, restrict
noise levels, or impose architectural design controls are virtually always
enforced, consistent with concern for the rights of other owners.30 On the
other hand, what if a restriction bans purely personal conduct, such as
television viewing within Greenville units? Restrictions that regulate
personal conduct in the privacy of the home, without any direct impact on
neighboring units, pose a more difficult problem and are the particular focus
of the emerging minority approach to CIC covenants discussed above (see
[2], supra).

An intriguing example is the restriction that bans pets. Perhaps the most
famous decision on this point is Nahrstedt v. Lakeside Village Condominium
Association,31 where a cat-loving condominium owner challenged a
restriction that prohibited all animals other than small fish and birds.32

Applying a state statute that provided all CIC covenants were enforceable
unless “unreasonable,” the California Supreme Court found that the pet ban
was reasonable. The court interpreted the statute as meaning that such
covenants are valid unless they are wholly arbitrary, violate a fundamental
public policy, or impose a burden on the use of affected land that far
outweighs any benefit.33 In evaluating the pet ban, the court considered its
impact on the CIC as a whole, not the facts specific to plaintiff's individual
case. Plaintiff's pleas that her particular cats were always silent, kept indoors,
and were not a nuisance—and thus in fact did not affect other unit owners at
all—were irrelevant. Under this framework, the court had no difficulty in
concluding that—as a general matter—the pet restriction was rationally
related to health, safety, and noise concerns, and hence not arbitrary. Nor did
any fundamental public policy justify keeping cats in a condominium unit.
Finally, despite an eloquent dissent about the social value of cats, the
majority found no facts suggesting that the restriction imposed an undue
burden.34

[5] Restrictions on Constitutional Rights
The Constitution safeguards fundamental rights against government

action, not private action. For example, the First Amendment provides that
Congress shall make no law abridging freedom of speech. Neither this clause



nor other constitutional protections limit purely private conduct. Thus, absent
a showing that “state action” is somehow involved, CIC covenants cannot be
attacked on constitutional grounds. Consider the hypothetical Greenville
restriction (see [1], supra) that prohibits political signs. Does this provision
violate the First Amendment protection for freedom of speech?

Almost all courts would find no state action on these facts, and uphold the
restriction.35 Following the Supreme Court's lead in Shelley v. Kraemer (see
§34.06[B][1]), a few courts might find that judicial enforcement of the
restriction constitutes enough state action to trigger the First Amendment;
but most courts confine this approach to cases involving racial
discrimination. And state action might be found if the owners association
was the functional equivalent of a local government, providing police, fire,
recreation, and other traditionally public services, by analogy to the
“company town,”36 although no decision has yet gone so far.

The Restatement (Third) of Property: Servitudes adopts a different
approach to the issue.37 It would invalidate a restriction that “unreasonably”
burdens fundamental constitutional rights such as freedom of speech, press,
religion, privacy, and association.38 In evaluating whether a burden is
unreasonable, the purpose of the restriction, its importance to the benefited
parties, the extent to which it interferes with the right, and the extent to
which the burdened party consented to the restriction, would all be
considered.39 The sign ban would be held invalid under this standard.40

[C] Amendment of Declaration
The declaration typically provides that it can be amended by a vote of the

unit owners. Thus, new restrictions—for example, a ban on late-night parties
—might be added after an owner buys a unit. Although a majority vote is
occasionally sufficient, most declarations require some form of
supermajority vote (e.g., a two-thirds vote) for an amendment.41 Is there any
limit on the power to amend? For example, suppose that two-thirds of unit
owners vote to amend the declaration so as to prohibit any development on a
lot owned by X. Does X have any recourse? Concerned that amendment
might unfairly penalize a minority of unit owners, some courts impose
additional constraints42 on the process such as requiring that any amendment
be “reasonable”43 or that it affect all lots, not merely a few lots.44 The
Restatement (Third) of Property: Servitudes expressly provides that



unanimous owner approval is required for any amendment that will “prohibit
or materially restrict the use or occupancy of ... individually owned lots or
units.”45



§35.04 The Owners Association

[A] Nature of the Association
Every CIC is governed by an owners association, sometimes called the

community association, homeowners association, or condominium
association. There are now over 350,000 owners associations in the United
States. As authorized by the declaration, the typical association:

(1) maintains and repairs the common area,
(2) hires and supervises staff,
(3) enforces the CIC restrictions,
(4) adopts and enforces rules or by-laws that bind all owners (see [B][3],

infra),
(5) collects monetary assessments from the owners,46

(6) represents the CIC in dealing with the outside world, and
(7) generally takes such other actions as are necessary to operate the CIC.
The powers of the association are usually exercised by a board of directors

or similarly-titled group; certain powers may be delegated to committees or
to a management company. In a new project, the developer initially selects
the members of the board. Once enough units are sold, the unit owners elect
the board members.

[B] Judicial Review of Association Decisions

[1] In General
Courts have experienced difficulty in crafting an appropriate standard for

judicial review of association decisions. This problem stems from the unique
nature of the association: a private organization that performs quasi-
governmental functions. Should it be considered a voluntary, private entity—
like an ordinary corporation—whose internal decisions are largely immune
from judicial review? Or should it be seen more as a quasi-governmental
entity whose decisions are subjected to more intensive review, including
constitutional scrutiny? Or is another model—such as a trust—more



appropriate? Legal scholars differ widely on these fundamental questions.47

A clear majority of courts review association decisions under a
reasonableness standard.48 As the Restatement (Third) of Property:
Servitudes provides, the association must “act reasonably in the exercise of
its discretionary powers.”49 In effect, the association is held to the standard
of a reasonably prudent person under the same circumstances. Unlike the
majority approach, however, the Restatement places the burden of proving
unreasonableness on the complaining owner. A minority of courts—more
fearful than the majority about the burdens of costly and divisive litigation—
apply the less-rigorous business judgment rule.50 Borrowed from the
corporate setting, this rule insulates the association from liability if its board
reached the decision in good faith and rationally believed that the decision
was in the best interest of the association.51

[2] Approval of Architectural Design
Suppose O owns an unimproved residential lot in a CIC governed by

association A. The declaration requires that A's architectural review
committee approve the design of any proposed structure before construction
begins. O duly submits her proposed house plans for evaluation, but the
committee denies consent. O sues. What standard of review should the court
apply?

Almost all courts apply the reasonableness standard in this situation.52 For
example, decisions denying the owners' applications (a) to build a geodesic
dome house in an area of conventionally-designed homes53 and (b) to move
a 30-year-old Spanish style, stucco house into a subdivision consisting
mainly of modern ranch and split-level homes54 were both upheld under this
standard. In each instance, the proposed design differed radically from the
existing houses in the neighborhood.

[3] Adoption of Rules and By-Laws
Suppose association A enacts a new rule that bars the consumption of

alcohol in and around the common area swimming pool. Owner O, an
inveterate beer drinker, sues to invalidate the rule, arguing that it was not
included in the declaration when he purchased his unit. Can A enforce the
rule against O?

As noted above, the declaration typically authorizes the board to adopt



new rules or by-laws. While restrictions in the original declaration are
substantially immune from later attack—on the theory that unit buyers
voluntarily agreed to be bound—this rationale cannot apply to newly-enacted
rules. Hence, virtually all courts—and the Restatement (Third) of Property:
Servitudes55—agree that new rules must be reasonable in order to survive
judicial review.56 As one court summarized, “the board is required to enact
rules ... that are reasonably related to the promotion of the health, happiness
and peace of mind of the unit owners.”57 The hypothetical “no-alcohol” rule
above presumably satisfies this standard, because it lessens the risk of
drunken behavior in the pool area, thereby protecting the health and safety of
swimmers and other users.58
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§36.01 The Land Use Revolution
Suppose that O owned fee simple absolute in Greenacre, a 500-acre tract

of farm land, in 1900. Did government regulation affect O's ability to use
Greenacre as he desired? The answer is a resounding “no.” At the dawn of
the twentieth century, there were essentially no government restraints on
how a private owner could use land, except for the common law doctrine of
nuisance. Land use was seen as a private matter, not a public concern. Thus,
an owner like O enjoyed complete discretion to use his land as he saw fit, as
long as no nuisance resulted.

Today almost every parcel of land in the United States is subject to
zoning: a complex maze of ordinances, regulations, and statutes that restrict
the use of land.1 Comprehensive government regulation of private land use is
now the norm. Urbanization, industrialization, population growth,
technological change, and other economic and social forces have all
contributed to this revolutionary change. Increasingly, land use is viewed as
a public matter, not solely a private concern. Local governments regulate
land use pursuant to the police power—the inherent government power to
promote the public health, safety, welfare, and morals.

Suppose that O owns fee simple absolute in Greenacre today. Local
ordinances probably restrict Greenacre to agricultural use only. For example,
O cannot build a subdivision of tract homes, open a bookstore, start a school,
or develop a factory on the land; indeed, he may not even be able to sell his
crops from a roadside stand on the property. While the law will probably
allow O to build his personal residence on Greenacre, it may regulate such
matters as the height, size, location, and design of the house. In short,
modern law substantially restricts O's discretion regarding how Greenacre
may be used.



§36.02 What Is “Zoning”?
The meaning of the term “zoning” evolved over the course of the

twentieth century. During most of the century, zoning referred to the form of
land use regulation that emerged in the 1920s—the division of communities
into geographical districts or “zones,” where particular types of land use
were allowed, together with restrictions on the height, bulk, and density of
buildings in the zone.2

During the second half of the century, however, the nature of land use
regulation expanded well beyond the concept of geographical zones. For
example, today a city might regulate the architectural design of buildings,
impose environmental restraints on new development, mandate the
preservation of historic structures, or even ban new construction (see Chapter
38). Even though none of these controls relate to geographical zones, they
are frequently grouped together under the traditional label of zoning. In
effect, “zoning” today is often used to mean all forms of government land
use regulation.



§36.03 The Birth of Zoning

[A] A Rural, Agricultural Nation
Before the twentieth century, there was virtually no government regulation

of land use in the United States. Nor was such regulation needed. America
was essentially an agricultural nation; and its predominantly rural population
enjoyed an abundant supply of undeveloped land. In this era, land use
restrictions arose—if at all—by private action.3 Private parties could
voluntarily impose restrictions on their lands by agreement. The rights of
hypothetical owner O, holding fee simple absolute in Greenacre, might be
limited by a real covenant, equitable servitude, or easement (see Chapters
32–34). And private parties could bring nuisance actions in response to
egregious behavior by their neighbors (see Chapter 29). Thus, the
government role in land use was normally restricted to judicial proceedings
—courts enforced private agreements and adjudicated nuisance disputes.

Legislation restricting land use was both rare and fragmentary. Only a
handful of large cities regulated land use at all. And the typical ordinance
targeted only a single problem, such as limiting the height of buildings or
restricting the location of one particularly noxious use (e.g.,
slaughterhouses).

[B] The Movement Toward Comprehensive Zoning

[1] An Urban, Industrial Nation
By the 1920s, the twin forces of industrial development and urbanization

had transformed the United States. Two statistics symbolize this shift. In
1870, only 26% of Americans lived in urban areas; fifty years later, the
figure was 51%. In 1900, automobiles were so unusual that auto registrations
were not required; by 1920, over nine million autos were registered.

Living conditions in urban areas were often abysmal. Smoke, odors, noise,
disease, filth, overcrowding, and other problems threatened the welfare of
city residents. This crisis overwhelmed the traditional system of piecemeal,
private land use planning. For example, the industrial properties responsible
for much of the problem were not burdened by private land use restrictions.



Nuisance litigation was similarly ineffective for a variety of reasons.

[2] Zoning as a Utilitarian Response
Zoning is best understood as a utilitarian response to these problems. It

restricts the rights of private landowners in order to promote the health,
safety, and welfare of the general public. In other words, zoning is a means
to an end.

The pioneers of zoning reasoned that the evils of urban life could be
overcome through comprehensive land use regulation. Two key principles—
adapted from the “garden city” movement in England—guided this effort.
First, the zoning pioneers assumed that separation of uses was desirable.
Industrial, commercial, and residential uses should be located in different
districts, rather than mixed together. Thus, for example, residential areas
would be free from the nuisance-like impacts of industrial uses.

Second, early zoners firmly believed in the moral virtues of rural life. If
the city was corrupt and artificial, the country remained pure and natural.
Residential areas should consist of detached single-family houses, each
standing alone in its own park-like garden, much like country cottages
scattered around a village green. It was accordingly necessary to regulate the
height, size, and location of houses, as well as the size and configuration of
lots. The result, of course, was the modern housing tract—detached single-
family residences in the middle of large lots.

[3] Impact of the Standard State Zoning Enabling Act
Comprehensive, standardized zoning spread quickly throughout the United

States during the 1920s. In 1920, only New York and a few other cities had
comprehensive zoning. Yet by 1930, over 1,000 municipalities had adopted
zoning ordinances, almost all following the same pattern.

The catalyst that produced this rapid growth was the 1922 “Standard State
Zoning Enabling Act,” issued by the U.S. Department of Commerce as a
model act for state legislatures to adopt. Cities and other local governmental
entities possess no inherent police power that enables them to enact zoning
ordinances. Zoning was possible only if states delegated police power to
local governments for this purpose. The Standard State Zoning Enabling Act
both (1) authorized local governments to enact a comprehensive zoning
ordinance and (2) set forth the basic provisions of the standard ordinance to



be enacted (see §36.04). By 1930, most states had expressly adopted the Act,
while others had enacted legislation patterned on the Act. As a result,
municipalities across the nation adopted zoning ordinances.

Today, zoning ordinances are in place in almost every American city.
Most of these ordinances are based on the Standard State Zoning Enabling
Act and, accordingly, are remarkably similar. This form of zoning is often
called Euclidean zoning, named after the Euclid, Ohio zoning ordinance that
the Supreme Court approved in its landmark decision Village of Euclid v.
Ambler Realty Co.4



§36.04 A Sample Zoning Ordinance

[A] Enacting the Ordinance
The typical state zoning enabling act empowers a city council or other

local legislative body to:
(1) adopt a “comprehensive plan,”
(2) enact a zoning ordinance, and
(3) delegate administrative authority to an appointed board.
The adoption of a zoning ordinance is a legislative act. The ordinance is

enacted by the city council or similar body in the usual course of business,
just like any other law or ordinance. It reflects a legislative judgment that its
particular mix of land use restrictions will best serve the health, safety,
welfare, and morals of local residents.

The Standard State Zoning Enabling Act required that zoning be “in
accordance with a comprehensive plan,” and this requirement led to a certain
amount of confusion. The drafters of the Act apparently intended that the
local legislative body would first prepare a comprehensive, long-term plan
for its community, and then, in a second step, adopt a zoning ordinance that
implemented the plan.5 Yet only a minority of jurisdictions require that
zoning ordinances be consistent with a previously-adopted comprehensive
plan.6 In most jurisdictions, the local legislative body can enact zoning
ordinances even though no comprehensive plan is in place. This result is
defended on various grounds. Probably the most common explanation is that
a detailed zoning ordinance itself constitutes a comprehensive plan, without
any need for a separate document.7

[B] Use Regulations
Use regulation is the heart of zoning. Zoning theorists assumed that

separation of uses was desirable: residential areas, commercial districts, and
industrial regions, for example, should all be separated from each other.
Thus, the typical zoning ordinance divides the community into separate
regions or “zones,” which are shown on detailed maps, and specifies the uses
permitted in each zone.8



Zoning ordinances adopted in the 1920s were “cumulative” in nature, and
many modern ordinances still reflect this approach. Under a cumulative
zoning system, the relationship between use zones resembles a pyramid. At
the top of the pyramid is a zone that only allows one use: detached single-
family homes.9 The next zone might permit both duplexes and detached
single-family homes; the third zone might allow duplexes, detached single-
family homes, and also apartment buildings; the fourth zone might permit
retail stores in addition to all “higher” uses, and so forth. At the bottom of
this zoning pyramid is a district where heavy industrial uses (e.g., smelters,
refineries) are permitted, together with all “higher” uses.

[C] Height and Bulk Regulations
The typical zoning ordinance also imposes restrictions on the buildings

that house each particular type of use. These restrictions are justified on a
number of bases, including fire safety, density control, and protection of
access to light and air.

Maximum height limits for buildings—measured in either stories or feet—
are common. Buildings in a residential zone may be limited to one story, for
example, while a four-story structure might be allowed in a district zoned for
office use. The standard ordinance also contains bulk regulations. These
typically include:

(1) minimum lot size requirements (e.g., each building lot in a residential
zone must contain at least 5,000 square feet);

(2) lot coverage requirements (e.g., no more than 50% of the lot may be
occupied by a building);

(3) minimum frontage requirements (e.g., each lot must have at least 50
feet of frontage on a public street); and

(4) setback requirements (e.g., each building must be set back at least 30
feet from the street, 5 feet from each side lot line, and 20 feet from the
rear lot line).

One modern alternative to the traditional height and bulk requirements is
the floor-area ratio or “FAR.”10 Suppose an ordinance imposes a 1:2 FAR
for commercial office buildings. Developer D can choose to build a one-
story office building that covers half of the lot, a two-story building that
covers one-quarter of the lot, and so forth.



[D] Administering the Ordinance
The typical ordinance is administered by a local agency usually called a

zoning board, board of zoning adjustment, or board of zoning appeals. The
members of this board are appointed by the local legislative body (e.g., the
city council).

The board has two basic functions. First, it considers appeals from
decisions made by zoning officials. For example, if official G wrongly
concludes that the roof of H's home exceeds the applicable height limit, H
can appeal this ruling to the board. Second, and more importantly, the
ordinance usually authorizes the board to approve landowner applications for
variances (§37.03) and special exceptions (§37.04). Suppose that the strict
application of the zoning law imposes a severe hardship on landowner L; L's
residential lot is so oddly shaped that it is impossible to build a house that
complies with all the setback requirements. Under these circumstances, the
board may grant a variance—a special deviation from the strict enforcement
of the ordinance—that allows L to build close to his lot lines.



§36.05 The Constitutionality of Zoning

[A] The Issue
Is zoning constitutional? During the 1920s, opponents hoped to invalidate

zoning on constitutional grounds. They argued that zoning (1) deprived
owners of property without due process of law, (2) violated owners' rights to
the equal protection of the laws, and (3) took property without just
compensation.

Zoning opponents raised attacks based on substantive due process and
equal protection in a famous test case that challenged the zoning ordinance in
Euclid, Ohio. Ironically, the Supreme Court's eventual decision in Village of
Euclid v. Ambler Realty Co.11 firmly established the constitutionality of
zoning in general. The landmark Euclid decision is discussed below, while
the argument that zoning is a taking of property without just compensation is
addressed in Chapter 40.

[B] Village of Euclid v. Ambler Realty Co.

[1] Factual Setting
Plaintiff purchased a 68-acre tract of undeveloped land in the Village of

Euclid, near Cleveland, Ohio. The southern edge of the land bordered Euclid
Avenue, a major street, and was suitable for retail store uses. The balance of
the land, which adjoined a railroad to the north, seemed destined to
accommodate the growing regional demand for industrial property.

In 1922, the village adopted its first comprehensive zoning ordinance. The
ordinance divided the village into six districts and restricted the uses
permitted in each, in cumulative fashion (see §36.04[B]). The only major use
permitted in the U-1 district was single-family residences; the U-2 district
was extended to include duplexes; the U-3 district allowed the U-1 and U-2
uses, together with apartments, public buildings, and the like. The U-4
district was further extended to include retail uses; the U-5 district added
light industrial uses; and every use, including heavy industry, was permitted
in the U-6 district. The ordinance also regulated building height and lot size.

The new ordinance substantially restricted the uses allowed on plaintiff's



land, and thereby reduced its value. The southern one-third of the tract
bordering Euclid Avenue was zoned U-2, while the northern half adjoining
the railroad was zoned U-6; a thin strip in the middle was zoned U-3.
According to plaintiff, the land was worth $10,000 per acre as industrial
property, but only $2,500 per acre as residential property.

Plaintiff argued that the zoning ordinance violated its rights to substantive
due process and equal protection. The federal district court struck down the
ordinance, holding that the police power did not permit a municipality to
“classify the population and segregate them according to their income or
situation in life.”12

[2] The Decision
In upholding the constitutionality of the Euclid ordinance, the Supreme

Court established principles that still dominate American zoning law.
Writing for the majority, Justice Sutherland focused on the new problems
created by population growth and urbanization. Modern conditions justified
regulations that would have been rejected as arbitrary and oppressive in the
past. The source of local zoning authority was the police power—the power
to protect the public health, safety, welfare, and morals. But how far did the
police power extend? Sutherland answered this question by analogizing to
nuisance law; after all, he observed: “A nuisance may be merely a right thing
in the wrong place—like a pig in the parlor instead of the barnyard.”13

Sutherland accordingly found that the Euclid ordinance was facially
constitutional because it essentially regulated nuisance-like impacts (see [3],
infra). For example, the provisions of the ordinance that separated industrial
uses from residential uses protected homes from noise, smoke, fumes, and
similar intrusions. This nuisance-control rationale had little impact on later
cases, but the rules it initially justified still endure.

Three interrelated principles emerge from the majority opinion. First, a
zoning ordinance is presumed to be constitutional. Second, the ordinance
will be upheld against substantive due process and equal protection attacks
unless it is arbitrary and unreasonable, having no substantial relation to the
public health, safety, welfare, or morals. Finally, a court may not conduct an
independent review of the wisdom or policy of a zoning ordinance; if the
validity of the legislative classification is “fairly debatable, the legislative
judgment must be allowed to control.”14



[3] Reflections on Euclid
Euclid is easily the most important decision in the evolution of American

zoning law. With the Supreme Court's stamp of approval firmly in place,
Euclidean zoning swept across the nation.15 Municipal officials and planners
promoted Euclid-like ordinances, confident that they would withstand
constitutional attack.

Yet from the perspective of the twenty-first century, the judicial reasoning
underlying Euclid seems somewhat antique. The Court defends
comprehensive zoning—in essence—as a method to prevent nuisance-like
impacts. This analysis makes sense to a point. Certain types of industrial uses
—for example, refineries, smelters, and tanneries—are likely to be nuisances
if located in a residential district. Thus, the exclusion of industrial uses from
the U-1, U-2, and U-3 zones is easily explained.

But the nuisance-control rationale collapses when the Court tries to
explain why apartment houses are barred from the single-family residential
zone. The Court's suggestion that an apartment house is “a mere parasite”
whose coming destroys the “residential character of the neighborhood and its
desirability as a place of detached residences”16 implies reasons for zoning
that go far beyond the nuisance doctrine. Zoning suddenly seems more like
social engineering, which serves broad “quality of life” goals by shielding
single-family residential neighborhoods from change. And the Court ignores
the toughest question: why exclude duplexes from the single-family
residential zone? Could anyone seriously argue that a duplex is a nuisance?

[C] Post-Euclid Developments
As the leading Supreme Court decision on the constitutionality of zoning,

Euclid became the foundation for American zoning law. In the wake of
Euclid, federal and state courts routinely followed its mandate that
comprehensive zoning in general was constitutional unless arbitrary and
unreasonable, having no substantial relation to the public health, safety,
morals, or general welfare.17 Under this deferential standard of review,
courts did not question the wisdom or necessity of zoning ordinances. These
broad standards, of course, went far beyond the logic of nuisance-control.
And later courts utilized them to uphold zoning ordinances that served quite
different purposes, including protection of property values, preservation of
neighborhood character, and controls on growth (see Chapter 38).



One reason for the extraordinary influence of Euclid is its isolation. The
Supreme Court decided only two significant zoning cases before 1974:
Euclid in 1926, and then Nectow v. City of Cambridge18 in 1928.19 Euclid
stands alone as the leading case establishing the constitutionality of zoning in
general. Nectow established the important principle that a zoning ordinance
might be unconstitutional as applied to a particular parcel. There, part of
plaintiff's land was restricted to residential use, even though adjacent
industrial and railroad uses made the land highly undesirable for housing. At
the trial level, a special master concluded that “no practical use can be made
of the land in question for residential purposes.”20 Based on this record, the
Court had no difficulty in holding that the application of the ordinance to
plaintiff's land failed to promote the public health, safety, or welfare, and
accordingly was unconstitutional.



§36.06 Zoning and the Nonconforming Use

[A] The Problem
Imagine a City that adopts its first zoning ordinance in 1925. Following

the standard Euclidean zoning pattern, the ordinance neatly divides the City
into zones where particular uses are allowed. One predominantly residential
neighborhood, for example, is zoned for single-family residential use only.
How does this new zoning ordinance affect an existing non-residential use in
the neighborhood—for example, a bakery?

In general, zoning regulates only future development. Thus, from the
1920s onward, virtually all zoning ordinances allowed the prior
nonconforming use to continue.21 A nonconforming use is a use of land that
lawfully existed before the zoning ordinance was enacted, but that does not
comply with the ordinance. It might be a type of land use that violates the
use restrictions in the zone, such as the bakery example above. Or it might be
a building that fails to comply with the ordinance restrictions on height, lot
coverage, set back, lot size, frontage, parking, or other similar items.22 A
nonconforming use may also arise when a zoning ordinance is amended (see
§37.02).

Why allow nonconforming uses to continue? The early advocates of
zoning realized that nonconforming uses threatened the success of
comprehensive land use regulation. Allowing a bakery in a residential zone,
for instance, violated the zoning axiom that different uses should be
geographically separate. However, zoning advocates understood that banning
nonconforming uses could cause major problems. A flat ban might
encourage public opposition to the adoption of zoning ordinances in general.
And it would increase the vulnerability of zoning to constitutional attacks
based on the Due Process and Equal Protection Clauses. Finally, it might
constitute a regulatory taking under the Takings Clause.

[B] Restricting the Nonconforming Use
The pioneers of zoning anticipated that nonconforming uses would slowly

wither away; the “weeds” in the Euclidean garden would eventually die.
Zoning ordinances seek to accelerate this process by restricting the



nonconforming use.
Most ordinances bar the expansion of a nonconforming use.23 For

example, the nonconforming bakery in a residential zone will not be allowed
to build a new addition that increases the area of the store. Under the same
logic, if the bakery only operated between 8:00 a.m. and 8:00 p.m. before the
zoning ordinance took effect, it cannot now operate 24 hours each day.24 In
contrast, some jurisdictions allow the nonconforming use to expand in
response natural or normal growth in demand.

Similarly, one nonconforming use cannot be transformed into a different
nonconforming use.25 The nonconforming bakery in a residential zone, for
example, cannot be changed into a nonconforming video store. And although
the owner of a nonconforming use can effect minor repairs, major alterations
or structural repairs that will extend the duration of the use cannot be made.

[C] Terminating the Nonconforming Use

[1] Abandonment or Destruction
Early zoners anticipated that the right to continue a nonconforming use

would be lost either through abandonment or destruction. In most
jurisdictions, abandonment occurs only if both (1) the owner intends to
abandon the use and (2) the use is discontinued for a substantial period.26

Some ordinances provide that discontinuance during a specific time period—
usually six months or a year—is sufficient to end the use, regardless of the
owner's intent.27 Similarly, the destruction of a nonconforming use—or the
structure containing the use—usually terminates the right to continue the use.
In most jurisdictions, for example, if the building that houses a
nonconforming bakery is entirely destroyed by an accidental fire, the bakery
use ends.28 However, many ordinances allow rebuilding if only partial
destruction occurs.

[2] Amortization
Contrary to the expectations of the early zoners, many nonconforming

uses not only survived abandonment and destruction, but actually flourished.
Why? By barring new businesses from certain districts, zoning ordinances
gave existing nonconforming uses an artificial monopoly. The only bakery in
a residential zone, for example, enjoyed high demand and little competition.



How could these persistent nonconforming uses be eliminated? During the
1950s, the new technique of amortization came into widespread use.

Amortization gives the owner of a nonconforming use a fixed period of
time to operate the use; when the period ends, the right to continue the use
ends.29 Suppose B owns rights in a nonconforming billboard. The
amortization provision of the local ordinance might give B a five-year period
to continue the billboard use. During this period, B can continue to derive
rental revenue from the billboard. The theory underlying amortization is that
the owner will be able to recover his investment by continuing the
nonconforming use for a reasonable period of time. Accordingly, the city or
other government entity can later end the use without any constitutional
obligation to compensate the owner. Suppose, for example, that B invested
$10,000 to construct the billboard before the billboard ban took effect. If B
receives net rents of $2,500 each year and is allowed to continue the
billboard use for five years, he will receive $12,500, thus recovering more
than his original investment.

In most jurisdictions, amortization is valid if the length of the amortization
period is reasonable.30 There is no fixed formula to calculate a reasonable
period. Despite the precision that the term “amortization” suggests, courts
normally do not determine whether the particular period mathematically
allows the owner to recoup the investment. Rather, they assess
reasonableness in a more general sense, examining factors such as the
amount of the owner's investment, the nature of the nonconforming use, its
remaining useful life, and the potential harm to the public if the use
continues.

The leading decision of City of Los Angeles v. Gage,31 for example,
upheld the constitutionality of a five-year period to amortize a
nonconforming plumbing business. The court noted that the ordinance
merely required the defendants to move their nonconforming business to a
new location only about a half-mile away; the moving cost was less than 1%
of the gross income generated during the amortization period. In addition,
the move would eliminate the noise and traffic burden that the business
imposed on the surrounding residential neighborhood. Taken as a whole, the
court found that the ordinance struck a proper balance between public gain
and private loss. Conversely, in PA Northwestern Distributors, Inc. v. Zoning
Hearing Board,32 a concurring justice observed that a 90-day amortization



period for an adult bookstore was unreasonably short because, among other
factors, it would not permit the owner to obtain a reasonable return on his
investment.

A handful of jurisdictions hold that amortization is per se
unconstitutional.33 Thus, a nonconforming use can be eliminated only if it
constitutes a nuisance or is abandoned, destroyed, or purchased through
eminent domain.34



§36.07 Zoning and Vested Rights
Zoning ordinances mainly regulate future development. Suppose City

amends its zoning ordinance on January 1, 2017, by banning fast food
restaurants from its downtown district. Fast food restaurants that already
exist before enactment of the ordinance are exempted as nonconforming uses
(see §36.06). The zoning ordinance clearly applies to anyone who decides on
January 1, 2017, or thereafter to establish such a restaurant.

But what law applies to a project caught in the middle? Suppose B's fast
food restaurant is under construction—but not yet open for business—when
the amended ordinance takes effect on January 1, 2017. The answer to B's
dilemma is the doctrine of vested rights.35 In most states, the owner who
obtains a building permit and makes substantial expenditures in good faith
reliance on the permit obtains a vested right to the use, regardless of any later
change in the law. States vary widely on the extent of the required reliance.
Construction of the building foundation, or even mere excavation on the site,
may suffice. On the other hand, the developer who expends large sums for
architectural, engineering, and planning services—but never actually begins
construction—is unlikely to acquire vested rights.36
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§37.01 A Modern Approach to Zoning
The American law of zoning is undergoing fundamental change.1 The

rigid Euclidean zoning system is slowly collapsing; at the same time, new
methods of land use regulation are gaining acceptance. This chapter
examines the techniques that bring flexibility to the traditional zoning
system, while Chapter 38 explores the new purposes that contemporary land
use regulation serves.

The national model for Euclidean zoning—the Standard State Zoning
Enabling Act—grudgingly recognized three flexibility devices: the zoning
amendment, the variance, and the special exception. But it was anticipated
that these “loopholes” would be rarely used. Euclidean zoning rested on the
assumption that the public interest is best served by a stable comprehensive
plan. If zoning could be changed on a piecemeal, lot-by-lot basis, the
comprehensive plan would gradually wither away, reviving the problems
zoning sought to remedy.

Potential piecemeal zoning presented a second danger: zoning officials
might betray the public trust for private gain.2 One impact of Euclidean
zoning was to create an economic scarcity of land zoned for particular high-
value uses; this, in turn, increased the market value of land in certain
districts. Suppose that only 50 acres in Town T were zoned for shopping
center use, while O's 20-acre parcel was limited to agricultural use. O's land
might be worth $2,000 per acre as farm land, but $100,000 per acre if it
could be used as a shopping center site. If T's zoning officials had discretion
to reclassify O's property into a shopping center zone, O might be able to
affect their decision through ties of friendship, political pressure, or outright
bribery. Zoning decisions based on self-interest, corruption or favoritism
would injure the public interest.

The modern approach to land use regulation places less reliance on the
comprehensive plan and more emphasis on discretionary, lot-by-lot zoning
decisions. It recognizes that blind adherence to the comprehensive plan will
impair the overall public interest in many instances. This approach values
zoning decisions that are individually tailored to implement the public
interest according to the unique circumstances of each case. Flexible zoning,



in short, is seen as effective zoning. The risk of corruption or abuse of
power, while still quite real, can be controlled through various techniques.

Accordingly, the three traditional flexibility devices—the zoning
amendment, the variance, and the special exception—are used quite
frequently today; and they have been expanded to situations that the founders
of Euclidean zoning never imagined. Two new layers of innovative
regulatory devices have been added atop this historic foundation: (1) novel
forms of zoning; and (2) the subdivision regulation process.



§37.02 Zoning Amendments

[A] Role of the Amendment
A zoning ordinance may be modified by a zoning amendment adopted by

the city council or other local governmental entity. Section 5 of the Standard
State Zoning Enabling Act provides that “regulations, restrictions, and
boundaries may from time to time be amended, supplemented, changed,
modified, or repealed.” In practice, state zoning acts routinely permit local
governments to amend their ordinances.

There are two types of zoning amendments. First, the zoning map might
be amended by placing certain land in a wholly different zone. Suppose O
owns a 500-acre farm within the city limits of Smithville; the farm is
currently in the A-2 zone, which allows only agricultural uses (e.g., crops,
livestock). O wishes to construct and operate a grain elevator on his land.
The Smithville city council might rezone O's farm into the A-3 zone, which
allows grain elevators and other additional uses (e.g., feed mills,
warehouses). Alternatively, the text of the zoning ordinance might be
amended by changing the uses that are allowed in a particular zone. The city
council might, for example, amend its ordinance by adding “grain elevators”
to the list of uses permitted in the A-2 zone.

[B] Standards for Amendments

[1] Legislative Judgment
Traditionally, a zoning amendment is viewed as legislative action, just like

the adoption of the initial zoning ordinance or any other type of legislation.
The city council or other local legislative body decides in its sole discretion
whether rezoning serves the public interest. Because the separation of
powers principle requires judicial deference to legislative judgments, this
decision is largely insulated from later judicial review.

A zoning amendment is presumed to be valid. Absent proof that the
rezoning decision was arbitrary or unreasonable, courts will uphold the
amendment against constitutional attack under the Due Process and Equal
Protection Clauses.3 As the Supreme Court observed in Village of Euclid v.



Ambler Realty Co., a zoning ordinance is valid unless “clearly arbitrary and
unreasonable, having no substantial relation to the public health, safety,
morals, or general welfare.”4

But should a zoning amendment be treated with the same deference
accorded to normal legislation? The founders of Euclidean zoning
anticipated that amendments would (a) be rare, (b) affect many parcels
owned by many owners, and (c) be initiated by local government. Yet in
practice, the rezoning power is used quite differently. Rezoning applications
(a) are very common, (b) often affect only one parcel, and (c) are usually
initiated by the owner of the parcel. In effect, many landowners view the
rezoning power as a major “loophole” in the zoning system that may be
utilized for private gain.

Improper rezoning decisions erode the very foundation of Euclidean
zoning: comprehensive land use planning. If individual parcels can be
rezoned on an ad hoc, case-by-case basis, then the comprehensive plan may
become riddled with exceptions and slowly wither away. Further, abuse of
the rezoning power serves the interests of individual landowners, at the
expense of the community as a whole. Closely tied to this concern is the
danger of corruption or other official misconduct.5 Restricting the rezoning
power helps to ensure that zoning officials will properly perform their duties.

As a result of these concerns, virtually all jurisdictions impose additional
restrictions on the rezoning power. Most jurisdictions will invalidate a
zoning amendment if it constitutes “spot zoning” (see [2], infra), while a few
jurisdictions follow the narrow “change or mistake” rule (see [3], infra).
Procedural constraints may also limit the rezoning power in some
jurisdictions. The most common constraints are judicial review of zoning
amendments as quasi-judicial action (see [C][1], infra) and rezoning by
initiative or referendum (see [C][2], infra). A final restriction is that zoning
amendments may not violate “vested rights” held by individual landowners
(see §36.07).6

[2] Spot Zoning
In practice, the main limitation on rezoning is the doctrine of spot zoning.

If a zoning amendment violates this doctrine, it is generally held invalid.7
The essence of spot zoning is simple: rezoning that confers a special benefit
on a small parcel of land regardless of the public interest or the



comprehensive plan.8

Unfortunately, the case law interpreting the spot zoning doctrine is vague,
confusing, and often wildly inconsistent. Courts commonly consider a
number of factors when applying the doctrine, including:

(1) the size of the parcel;
(2) the benefits conferred on the parcel compared to surrounding parcels;
(3) any injury or detriment to surrounding landowners and the public in

general;
(4) any changed conditions in the area; and
(5) whether the rezoning is in accordance with a comprehensive plan.9

Yet many courts find spot zoning even if some of these criteria are not met.
And other courts seem to find spot zoning only if the rezoning is inconsistent
with the overall public interest, even if all other criteria are present.10 Still
other courts find spot zoning whenever a rezoning conflicts with the
comprehensive plan regardless of other factors.11

Suppose A owns Blueacre, a vacant lot that is one-quarter acre in size and
zoned for residential use only; the lot is located in the middle of a large tract
of single-family homes. A convinces the city council to rezone Blueacre for
commercial use, so that he can operate a grocery store. Most courts would
agree that this action constitutes spot zoning. The rezoning affects only one
small parcel. And it confers a special privilege—the right to operate a
commercial enterprise—that the adjacent parcels do not share. The rezoning
will presumably cause adverse traffic, parking, noise, and other impacts on
neighboring owners, and cannot be justified by changed conditions. Finally,
the action is inconsistent with the residential use contemplated by the
comprehensive plan.

The importance of the spot zoning doctrine is slowly waning with the
demise of Euclidian zoning. There is a clear trend toward more flexible
forms of zoning and, accordingly, away from the rigidity of the Euclidean
approach. The spot zoning doctrine is less relevant in this new climate. A
rezoning that might have been condemned in the 1950s as illegal spot zoning
may well be praised today as a shining example of innovative planning.

[3] “Change or Mistake” Rule



A few states follow the narrow “change or mistake” rule.12 Under this
view, rezoning is appropriate only (a) to correct a mistake made in the
original zoning ordinance or (b) if physical conditions in the neighborhood
have fundamentally changed since the ordinance was adopted.

[C] Other Constraints on Amendments

[1] Judicial Review of Quasi-Judicial Action
In Fasano v. Board of County Commissioners,13 the Oregon Supreme

Court pioneered a new approach toward curbing abuses of the rezoning
power: treating zoning amendments as quasi-judicial action. The court
reasoned that a rezoning decision by a local legislative body that affects only
one parcel of land is essentially judicial, not legislative, in character.
Legislative action connotes the creation of a general rule that is applicable to
all citizens. But the single-parcel rezoning decision involves the application
of a general rule to one owner's specific factual situation; this process, the
court explained, is the hallmark of judicial action. And, as quasi-judicial
action, the rezoning decision is subject to a more rigorous standard of
judicial review. The court held that rezoning is appropriate only if the owner
seeking approval proves both (a) there is a public need for the proposed
change and (b) the need is best served by rezoning the particular parcel
rather than other property.

The Fasano approach is controversial.14 A handful of jurisdictions
endorse the approach as an appropriate safeguard in single-parcel rezoning.15

But most jurisdictions reject the Fasano view, relying on differing
rationales.16 One objection is that Fasano is out of step with the modern
movement toward zoning flexibility; by imposing new hurdles on any
rezoning application, it returns to the outdated notion of a timeless
comprehensive plan. Another objection focuses on the institutional
competence of the judiciary to make land-use planning decisions. The local
legislative process, although imperfect, may be a superior method of
reconciling the interests of competing constituencies. Further, if zoning
amendments are characterized as quasi-judicial, then they are exempt from
public scrutiny through an initiative or referendum. Finally, case-by-case
determinations of whether particular land-use approvals are legislative or
quasi-judicial action would produce substantial administrative costs.



[2] Zoning by the Electorate
Another potential solution to rezoning abuses is the ballot box. In some

jurisdictions, the public may vote on zoning amendments, either through a
referendum or an initiative. The issue arises most commonly when neighbors
object to a developer's plan to build a high-density residential project on a
large tract of vacant land. Suppose D intends to build a 400-unit apartment
complex on a ten-acre parcel currently used for cattle grazing but already
zoned for multi-family residential use. E and other neighbors may try to
block the project by placing an initiative on the next ballot to rezone the land
for non-residential use (e.g., agriculture only). Alternatively, suppose the
land is currently restricted to agricultural use only; if the city council rezones
the property for multi-family use, this decision may be subject to review
through a referendum.

The leading case examining the review of zoning amendments by
referenda is City of Eastlake v. Forest City Enterprises, Inc.17 There, a
developer obtained city council approval to rezone its eight-acre parcel from
“light industrial” to high-rise residential use. The city charter required that
any land use changes be approved by a referendum, but the developer
leveled various constitutional attacks at this requirement. The Supreme Court
ultimately upheld the charter provision, finding that it was not an
unconstitutional delegation of legislative power, because the state
constitution expressly reserved this power to the electorate. Nor did the mere
use of the referendum procedure to review a rezoning decision violate the
Due Process Clause. The Court observed that the developer could challenge
the referendum if it could demonstrate the result was clearly arbitrary and
unreasonable. Three justices dissented, arguing that the referendum process
is not an appropriate method to resolve issues affecting individual rights.

Subsequently, in Arnel Development Co. v. City of Costa Mesa,18 the
California Supreme Court rejected a due process challenge to rezoning by
initiative. The case arose when plaintiff proposed to construct a 50-acre
housing development, consisting of 127 single-family homes and 539
apartment units. A neighborhood group successfully campaigned for an
initiative to rezone the land (and two small adjacent parcels) for single-
family residential use only, and plaintiff challenged the result. Relying on
City of Eastlake, the court held that (a) the use of the initiative process per se
did not violate the Due Process Clause and (b) plaintiff could seek judicial



invalidation of the rezoning if it was arbitrary or unreasonable. The court
brushed aside plaintiff's claim that procedural due process mandated a
hearing for the rezoning of small parcels. It noted that rezoning is legislative
action, not subject to the notice and hearing requirements that restrict judicial
action. In any event, the court concluded, the initiative process allows the
landowner an opportunity for a “hearing” before the voters.

Is zoning by the electorate a good idea? Most legal scholars are sharply
critical of the concept.19 Voter turnout is typically low; and the voters who
do participate generally fail to understand the issues. A high-profile media
campaign may attract support for a poor project, while vigorous opposition
by a few disgruntled residents may sabotage a worthy project. As a result,
the electoral outcome is unlikely to reflect sound planning judgment. Even
the foremost advocates of zoning flexibility condemn electoral zoning as the
epitome of piecemeal zoning. Finally—despite City of Eastlake and Arnel
Development—zoning by the electorate might violate the procedural due
process rights of affected property owners. A “hearing” before the electorate
may well lack the safeguards that our constitutional tradition requires.



§37.03 Variances

[A] Role of the Variance
Suppose O's vacant lot Blueacre is located in a zone that (a) allows

residential use only and (b) requires a minimum lot size of 7,500 square
feet.20 But the total area of Blueacre is only 5,000 square feet. How can O
develop his lot? The solution to O's dilemma is a variance—an authorized
deviation from strict enforcement of the zoning ordinance in an individual
case due to special hardship. In effect, a variance permits a particular parcel
of land to be used in a way that would otherwise violate the ordinance. Here,
O may be able to obtain a variance from the local zoning board that allows
him to build a home on his undersized lot.21

At bottom, the variance is a “safety valve” in the basic zoning ordinance.
It both protects the rights of individual property owners and helps to insulate
the ordinance from attack as an unconstitutional taking of property. After all,
if a zoning ordinance prohibited any economically beneficial or productive
use of Blueacre, O might be able to recover damages for a regulatory taking
(see §40.08).

[B] Types of Variances
There are two basic types of variances: the area variance and the use

variance. The area variance allows modification of height, location, setback,
size, or similar requirements for a use that is permitted in the zone.22 For
instance, suppose A plans to build an office building on her parcel, which is
the only use allowed in the zone; because the parcel is triangular in shape,
however, she cannot construct an office building that is large enough to be
commercially viable under the current height (20 feet maximum) and setback
(ten feet away from all property lines) requirements. She might obtain a
variance that allows a higher building (e.g., 25 feet high) or a smaller setback
(e.g., five feet away from property lines). Either one would be considered an
area variance.

In contrast, the use variance allows a use that would normally be
prohibited in the zone. Suppose, for example, that B owns a vacant corner lot
that is zoned for residential use only, but wishes to build and operate a



grocery store. A use variance, if available, would permit this commercial use
in the residential zone.

The use variance is controversial. Statutes, ordinances, or case law
prohibit the use variance in many jurisdictions, based on the logic that it
constitutes a rezoning of the parcel. While a variance is administratively
issued by the local zoning board, the power to amend a zoning ordinance is
vested solely in the local legislature. Even in jurisdictions that allow the use
variance, a particular use variance may be held invalid if it resembles a
rezoning in practice. For example, a use variance for a large parcel that
substantially alters the character of the district—such as allowing a retail
mall in the middle of a residential zone—will normally be disallowed.
Because of these concerns, the burden of proof is usually greater for a use
variance than for an area variance.23

[C] Standards for Variance

[1] General Rule
The birthplace of the variance was Section 7 of the Standard State Zoning

Enabling Act (see §36.03[B][3]). It empowered the local zoning board to
authorize “in specific cases such variance from the terms of the ordinance as
will not be contrary to the public interest, where, owing to special conditions,
a literal enforcement of the provisions of the ordinance will result in
unnecessary hardship, and so the spirit of the ordinance shall be observed
and substantial justice done.” Most modern statutes and ordinances still
utilize this standard—or one similar to it—as the test for granting a variance.
Broadly speaking, then, the prevailing variance standard focuses on two
issues: (1) hardship to the property owner; and (2) overall protection of the
public interest.24

[2] Hardship
What type of hardship is required for a variance? Most courts define

hardship to mean that the property cannot be put to a reasonable use under
the existing zoning due to some special characteristic of the property itself
that is not generally shared by other parcels in the district.25

The hardship must stem from the nature of the land, not from the owner's
private need.26 In other words, there must normally be an unusual physical



condition on the land—such as mountainous terrain27 or irregular lot size28

—that is not found on surrounding parcels. And, in most jurisdictions, the
owner must prove that this condition precludes a reasonable return on the
land when used in accordance with the current zoning.29 Suppose, for
example, that B owns a ten-acre tract that is zoned only for agricultural use.
But because the parcel is essentially a deep, rocky canyon, B cannot obtain a
reasonable return by using it for agriculture. Under these unique
circumstances, a use variance is appropriate. It should be noted that some
jurisdictions utilize a less stringent test for the area variance, requiring only
that the existing zoning create “practical difficulties” in using the parcel.30

Suppose that O owns a residential lot containing 10,000 square feet; the
zoning ordinance requires a minimum lot size of 7,500 feet. O splits his lot
into two parcels, one containing 7,500 feet and the other 2,500 feet, and
constructs a house on the larger parcel. Can O now claim hardship to obtain
a variance to build on the smaller parcel? The answer to this question is
“no.” O cannot take advantage of the hardship he created.31

Another variant on the theme of self-imposed hardship is the buyer who
acquires undeveloped property with full knowledge of a zoning problem.
Suppose the local zoning ordinance requires that each lot have 75 feet of
street frontage; B purchases a vacant lot that has only 50 feet of street
frontage and applies for a variance. Some courts will deny relief to a party
such as B, reasoning that she created her own dilemma.32 Presumably B paid
a lower purchase price because of the zoning problem, and does not need a
variance in order to receive a reasonable return on her investment. The
majority approach, however, allows B to obtain the variance; otherwise,
society loses the productive value of the land.

The owner's personal hardship is irrelevant. Suppose O owns a home in a
zone where the height restriction permits only one-story homes. O has five
children and applies for a height variance to add a second story. Here the
hardship stems from O's personal needs, not from any unusual characteristic
of her land. The variance is designed to ensure that each parcel in the zone
receives equal treatment with other parcels, not a special advantage. O's
application will be denied.

[3] Protection of Public Interest
The public interest standard focuses on the impact the variance will have



on the neighborhood or zoning district. Is the variance consistent with the
“spirit of the ordinance” and “substantial justice”? For most courts, the key
question is whether the variance will alter the essential character of the area.
For example, in Commons v. Westwood Zoning Board of Adjustment,33 the
New Jersey Supreme Court noted that the zoning board could properly deny
a variance to construct a home on an undersized parcel if it would adversely
affect the “character of the neighborhood,” considering its impact both on
aesthetics and property values.

[D] Procedure for Obtaining Variance
The power to issue variances is typically delegated by ordinance to the

board of zoning appeals or a similar agency. After the property owner
applies for the variance, the board provides notice to the public and conducts
a public hearing on the application. Most states allow the board to impose
conditions on the use when granting a variance.34 An administrative appeal
—and eventually a challenge through litigation—is available to parties
dissatisfied with the board's decision.

The issuance of a variance is an administrative decision, generally seen as
“quasi-judicial” in nature. As a general rule, it is far easier to obtain a
variance than to defend it successfully in later litigation. Courts often
observe that variances should be sparingly granted.35 Consistent with this
approach, they rigorously review contested variances to ensure that all
requirements are met, according little deference to administrative decisions.



§37.04 Special Exceptions (aka Conditional or
Special Uses)

[A] Role of the Special Exception
The special exception is a use that is authorized by the zoning ordinance if

specified conditions are met.36 Typically, it is an unusual use—such as an
airport, school, landfill, golf course, or hospital—that may injure the
neighborhood. Potential problems include traffic congestion, noise, odors,
population density, impact on property values, and similar concerns. The
special exception reflects a legislative decision that while the particular use
is appropriate in the zone as a general matter, certain restrictions are needed
to ensure that it does not harm surrounding uses at its specific location. Thus,
the zoning board reviews applications for special exceptions on a case-by-
case basis to ensure the required conditions are met. Depending on the
jurisdiction, the special exception may instead be called a conditional use,
conditional use permit, special use, or special use permit.37

For example, suppose owner O wishes to use her property Greenacre for a
dump. The ordinance might allow this use in a particular zone only if O
demonstrates to the zoning board that Greenacre meets certain predetermined
criteria: (1) it is 50 acres or more in size; (2) it is at least 1,000 feet from the
nearest residential use; and (3) it is at least 400 feet from any stream, river,
or lake.

The special exception provides a flexible method for mitigating the
impacts of desirable but unusual uses. Without this tool, a zoning ordinance
could only prohibit a use (e.g., no dumps are allowed in the zone) or
automatically authorize it (e.g., dumps are permitted everywhere in the
zone).

[B] Special Exception Distinguished from Variance
Although the special exception is often confused with the variance, it is

fundamentally different. The special exception involves a use authorized by
the zoning ordinance; in contrast, the variance allows a use that deviates
from the ordinance. And the concern underlying the special exception is to



prevent harm to surrounding uses, while the variance serves to relieve the
property owner from unusual hardship.

[C] Standards for Special Exception
The special exception originated in Section 7 of the Standard State Zoning

Enabling Act (see §36.03[B][3]). This section authorized the local zoning
board “in appropriate cases and subject to appropriate conditions and
safeguards, [to] make special exceptions to the terms of the ordinance in
harmony with its general purpose and intent.” It was originally intended that
zoning ordinances would list detailed criteria for special exceptions. Thus,
the zoning board would have little or no discretion in evaluating an
application; it would simply determine whether the criteria were met. Many
ordinances still follow this pattern. For example, in the dump hypothetical
(see [A], supra), O's application must be approved if Greenacre meets three
specific tests, one relating to parcel size and two concerning location.
Criteria for special exceptions may also relate to project design, noise levels,
traffic impacts, parking impacts, and related issues.

On the other hand, many ordinances contain only vague, general criteria
for approving special exceptions. An ordinance might authorize a special
exception, for example, if it is “consistent with the public health, welfare,
and safety.”38 Courts are divided on the issue of whether such vague
standards are valid. Ordinances utilizing these standards vest extraordinarily
broad discretion in zoning boards and similar administrative bodies. This
discretion may allow a zoning board to perform its task more effectively, by
carefully tailoring individual conditions to ameliorate the unique impacts of
the project. At the same time, vague standards create the danger that
decision-making may be arbitrary or unreasonable;39 this undercuts the
Euclidean goal of zoning in accordance with a comprehensive plan. Further,
by vesting uncontrolled discretion in an administrative body, these standards
may present concerns about separation of powers. While some courts permit
vague standards, others invalidate them as an improper delegation of
legislative authority.40

[D] Procedure for Obtaining Special Exception
The procedure for obtaining a special exception involves the same

application, notice, hearing, and appeal steps that govern the variance (see



§37.03[D]). Where litigation ensues, however, the judicial attitude toward
special exceptions is much more favorable than it is toward variances.
Because the special exception reflects a legislative decision that the use is
permitted in the zone as a general matter, many courts effectively presume
that the applicant is entitled to receive the exception.41



§37.05 New Zoning Tools

[A] Contract Zoning
Suppose O owns a house, Greyacre, located on a busy corner in a

residential zone. He plans to convert Greyacre into a grocery store, and
accordingly asks the city to rezone the property for commercial use. The
neighborhood residents like the idea of having a corner grocery store
conveniently nearby. But they are worried that O's store will sell alcohol late
at night, which might produce drunken or rowdy behavior. Can O and the
city accommodate this concern by entering into an agreement, under which
the city consents to rezone Greyacre and O promises to record a covenant
that bars his store from selling alcohol after 6:00 p.m.?

A number of decisions hold that such contract zoning is invalid. Some
courts reason that contract zoning constitutes illegal spot zoning, while
others rely on the principle that a public entity cannot contract away its
police powers. Recent decisions, however, reflect a trend toward accepting
contract zoning.42

[B] Conditional Zoning
Conditional zoning closely resembles contract zoning, but with a slight

twist: the city or other governmental entity makes no official promise. It
identifies the conditions that must be met before rezoning is approved, but—
in theory—does not legally bind itself to rezone the land. The owner
unilaterally fulfills the conditions, applies for the rezoning, and presumably
receives approval.

Consider how conditional zoning might apply to O's effort to rezone
Greyacre. The city informs O that he must record a covenant precluding the
sale of alcohol after 6:00 p.m. as a condition to any future rezoning. O duly
records the covenant, and then reappears before the city council on his
rezoning application. The city is free, in theory, to deny the application. But
in practice, the application will invariably be granted. Both good faith and
the fear of negative publicity will preclude the city from altering its position.

There is a clear national trend toward accepting conditional zoning.43 In



the leading case of Collard v. Incorporated Village of Flower Hill,44 the
New York Court of Appeals upheld conditional zoning despite arguments
that it constituted spot zoning and bargained away the defendant village's
police power. The court reasoned that the test for spot zoning turned on the
reasonableness of the rezoning in relation to neighboring uses; the standard
for judging the validity of conditional zoning, then, was no different from
that applied to unconditional zoning.

[C] Floating Zones
Another emerging tool is the floating zone. The city or other government

entity approves the creation of a new zoning district with particular
characteristics but does not specify its location. A developer can then apply
for a rezoning to attach the floating zone to specific property. The main
advantage of the floating zone is that it allows a city enhanced control over
the location of shopping centers, industrial complexes, and other large-scale
projects that may produce significant traffic, parking, and other impacts.
Today the floating zone is valid in almost all states. A few states reject the
concept, most commonly as either spot zoning or an illegal delegation of
legislative power.

[D] Cluster Zones
The cluster zone is an innovative approach to the design of the residential

subdivision. The traditional zoning ordinance (1) requires that each single-
family house be a detached, free-standing building on its own lot and (2)
specifies exactly where the house may be built on each lot (e.g., at least 20
feet away from the front and rear lot lines, at least five feet away from each
side line). Suppose developer D owns 25 acres zoned for single-family
residential use; under the standard formula, she might devote five acres to
roads, sideways, and the like, and divide the remaining 20 acres up into 80
lots, each one-quarter acre in size. D would then build 80 houses, one per lot,
producing another ordinary suburb.

In contrast, cluster zoning merely imposes a limit on the density of a
residential subdivision, allowing the developer to “cluster” the units on part
of the land. This, in turn, allows the planned preservation of open space or
the creation of new amenities for the development. Suppose D's land is
located within a cluster zone that permits 80 housing units on 25 acres of



land. D can still build only 80 units, but now she can arrange them in a
manner that produces maximum benefit. For example, D might opt to cluster
all 80 units on ten acres (e.g., using small lot sizes and common walls), in
order to preserve a small lake and surrounding wetlands that occupy the
remaining 15 acres.

[E] Planned Unit Developments
The planned unit development or PUD is the very antithesis of Euclidean

zoning, saved from condemnation as “spot zoning”—if at all—by the large
size of the typical parcel.45 In a sense, the PUD is simply the expansion of
cluster zoning to include non-residential uses. Within general guidelines, the
owner is allowed to master-plan the specific details of a large-scale
development project, including the types and locations of permitted uses.
The final plan is then presented to zoning authorities for approval.

A PUD ordinance might provide, for example, that no more than 70% of
the tract may be devoted to residential use, no more than 15% may be
devoted to commercial or retail uses, and at least 10% must be preserved as
open space. Within these parameters, the developer is free to select the type
and location of housing units, shopping centers, commercial facilities, and
other improvements. In effect, the PUD technique permits a private
entrepreneur to plan an entire community or neighborhood in a
comprehensive manner.



§37.06 The Subdivision Process
Although this chapter focuses on zoning, land use controls may also be

imposed through a separate and independent method: the subdivision
approval process. Suppose E, an entrepreneur, wishes to develop Greenacre,
a 500-acre tract of farm land, into a residential subdivision. E confronts two
hurdles. First, he must convince the local zoning authority to rezone
Greenacre for residential use. Second, he must obtain permission from the
planning commission or local legislative body to subdivide Greenacre into
separate lots. In order to obtain subdivision approval, E must comply with
conditions and restrictions specified by the approving agency; and in some
jurisdictions, the agency has broad discretion to deny subdivision
applications altogether. The subdivision approval process is thus a second
method for ensuring comprehensive land use planning.46

A subdivision is simply the legally-recognized division of one parcel of
land into multiple parcels, typically four or more lots. Virtually every
residential housing tract requires subdivision approval. The typical
residential developer seeks to subdivide a large tract of “raw land”—usually
agricultural property—into separate lots that accommodate individual
houses. Subdivision approval is also required for certain commercial
developments (e.g., industrial parks).

Modern subdivision regulation addresses three basic issues: design review;
infrastructure financing; and overall acceptability. At the most basic level,
local ordinances govern the design or physical layout of the tract to ensure
that lots, streets, and utilities are situated in the appropriate locations.

The standard ordinance also requires the developer to construct the streets,
sidewalks, storm drains, lighting, parks, and other public infrastructure
improvements necessitated by the development. It may also force the
developer to mitigate the effect of the project on other public facilities such
as schools, libraries, and police and fire services by dedicating land for
public use or by paying impact fees. The government power to compel such
exactions is in turn limited by the Takings Clause of the Fifth Amendment.
As the Supreme Court concluded in Dolan v. City of Tigard,47 such
exactions must bear a “rough proportionality” to the impacts caused by the



development (see §40.08).
In many jurisdictions, the responsible agency is obligated to approve each

subdivision application that meets the minimum standards imposed by local
ordinance. In some jurisdictions, however, the agency has discretion to deny
the application or delay the project, if required by the public health, safety, or
welfare (e.g., if the project would cause unreasonable off-site traffic
impacts).48 There is a clear national trend toward authorizing such
discretionary denial in order to enhance planning flexibility.
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§38.01 From “Zoning” to Land Use Regulation
The pioneer zoners of the 1920s would undoubtedly be shocked by our

modern system of land use regulation.1 Particularly in recent decades, the
simple world of Euclidean zoning has yielded to a complex universe of
pervasive land use restrictions. The goals and the nature of “zoning” have
fundamentally changed.

In its classic 1926 decision of Village of Euclid v. Ambler Realty Co.,2 the
Supreme Court justified a typical zoning ordinance as little more than a
nuisance control measure; the ordinance minimized the adverse effects of
smoke, fumes, noise, and other problems. Today, land use regulation serves a
broad array of additional social and economic goals. These new goals
include:

(1) protecting property values (particularly for single-family homes),
(2) preserving the “character” of neighborhoods,
(3) preventing environmental degradation,
(4) enhancing the property tax base, and
(5) encouraging tourism and other economic development.
The nature of zoning has evolved over time to serve these expanded goals.

Euclidean zoning merely regulated the geographic location of particular
uses; the basic question was where a use could be placed. But modern land
use regulation prohibits various uses, even those that are not common law
nuisances. Increasingly, we ask if a particular use (or sometimes, a particular
user) should be allowed at all within the municipality.3 At its outer edges, the
transformation of zoning raises difficult questions about individual liberty,
economic efficiency, public welfare, democratic theory, and social justice.
For example, should Town A be allowed to bar unrelated persons from living
together? May City B prohibit all apartments and other multi-family housing,
thereby excluding low-income residents? Can Village C ban an unusually-
designed house? And may Town D proscribe all new residential
development? In short, how far can a democratically-elected city council or
other local legislature go in exercising its land use regulation power?

Questions like these have generated extensive litigation since the 1970s.



Challenges to land use regulations based on the federal Constitution, state
constitutions, and the Fair Housing Act, in particular, have enjoyed
occasional but limited success. The resulting case law is dominated by a
small number of well-known decisions—mainly from the Supreme Court—
that provide only limited guidance. Thus, this area requires the careful study
of individual decisions that illuminate the broad contours of the law, but in
fact resolve fairly narrow issues.

Another important development in recent decades has been the evolution
of federal statutes to protect the environment. Traditionally, land use
regulation was the province of local government, with little or no federal
involvement outside of issues arising under the Constitution and a few
specialized statutes.4 But the rapid growth of federal environmental laws that
directly affect how private owners use their lands—such as the Clean Water
Act, the Endangered Species Act, and CERCLA—has broadened the federal
role.

Will our current system of land use regulation undergo major change in
the foreseeable future? Probably not. A handful of legal scholars—led by
Robert Ellickson and Richard Epstein—urge that the system should be either
abolished or dramatically curtailed. Epstein's laissez faire approach would
largely rely on market forces to make efficient land use decisions, on the
model of Houston—the only major United States city without zoning.5 In
contrast, Ellickson argues that a blend of private covenants, nuisance law,
and administrative fines—together with minimal land use regulations—
would minimize the negative externalities that Epstein's model permits.6 Yet
there is no widespread demand for abolition or radical change. Indeed, in all
likelihood, land use regulation will become even more pervasive in future
decades, as government confronts the increasing demands placed on our
finite land surface by population growth, economic development,
technological change, environmental degradation, and other pressures.



§38.02 Zoning and the Constitutional
Framework

[A] Federal Constitution

[1] Overview
The Constitution is the ultimate constraint on the zoning power. A short

(and admittedly simplistic) overview of relevant provisions will help the
reader to understand the balance of the chapter. Zoning challenges most
frequently involve the Equal Protection, Due Process, and Takings Clauses
(see Chapter 40) and the First Amendment protection for freedom of
speech.7

[2] Equal Protection
The Equal Protection Clause of the Fourteenth Amendment provides that

no state shall “deny to any person within its jurisdiction the equal protection
of the laws.”8 Equal protection challenges to land use regulations are usually
reviewed under either the “strict scrutiny” or “rational basis” standard. The
more searching standard—strict scrutiny—applies when an ordinance or
other regulation discriminates against a “suspect class” (e.g., a class based on
race, alienage, or national origin) or infringes a “fundamental right” (e.g.,
freedom of speech or religion). Under this standard, the ordinance is valid
only if it is supported by a compelling state interest; the party seeking to
uphold the ordinance has the burden of proof.

Otherwise, the regulation is presumed to be valid and is reviewed under
the deferential rational basis test. “When social or economic legislation is at
issue, the Equal Protection Clause allows the States wide latitude, ... and the
Constitution presumes that even improvident decisions will eventually be
rectified by the democratic processes.”9 Under this standard, a regulation
will be upheld if it is rationally related to a legitimate state interest—usually
the public health, safety, or welfare.10 And the party challenging the
regulation has the burden of establishing that no rational relationship exists.
As one authority noted, this traditional standard is so deferential to the local
legislature that it “borders on being a rule of non-review.”11 There is some



suggestion that the Supreme Court is moving toward a more rigorous version
of the rational basis test, dubbed “rational basis with bite.”12 In practice, the
applicable review standard usually determines the outcome of an equal
protection challenge. Courts rarely find a compelling state interest, but
usually find a rational basis.

[3] Due Process
The Due Process Clause of the Fourteenth Amendment provides that no

state shall “deprive any person of life, liberty, or property, without due
process of law.”13 Due process has two prongs: procedural and substantive.
Procedural due process focuses on the fundamental fairness of the
procedures used to deprive a person of life, liberty, or property. For example,
procedural due process ordinarily requires that the state provide notice and
an opportunity for a hearing before depriving an owner of his or her property
rights.14

Substantive due process, in contrast, is a rather vague and ill-defined
doctrine. Since the early twentieth century, the Supreme Court has been
reluctant to apply substantive due process to economic and social legislation.
This has contributed to uncertainty about the meaning of the doctrine.
Substantive due process examines the substance or content of the
governmental decision, as opposed to the procedure by which the decision
was reached. It provides a safeguard against arbitrary, capricious, or
unreasonable decisions. In general, the basic test for substantive due process
seems to be the same used for equal protection: unless a fundamental right is
involved, a land use regulation will be upheld if it has a rational relationship
to the public health, safety, or welfare, or another legitimate governmental
interest.15 If a fundamental right is involved, the regulation will be subject to
strict scrutiny review.

[4] Freedom of Speech
Government regulation of forms of speech—such as signs and sexually-

oriented businesses16—may invoke review under the First Amendment.17

The key distinction is between land use restrictions that regulate the content
of speech (“content-based”) and those that do not (“content-neutral”).
Content-neutral regulations on the time, place, and manner of speech are
upheld when (a) the government interest is “substantial,” (b) the regulation



directly advances that interest, and (c) the regulation is no broader than
necessary to serve that interest.18 Especially in the context of sexually-
oriented businesses, courts emphasize that the regulation must not
unreasonably limit alternative avenues of communication. On the other hand,
a content-based regulation is valid only if the government demonstrates that
the regulation serves a “compelling” interest rather than a mere substantial
interest, and also establishes the final two criteria above.

[B] State Constitutions
State constitutions usually include provisions that parallel the federal

Constitution, such as rights to equal protection, due process,19 privacy, and
freedom of speech. Yet state courts are free to construe these provisions
more broadly than their federal counterparts. Because a state's own supreme
court holds the ultimate authority to interpret its state constitution, a decision
based on state constitutional grounds cannot be overturned by federal courts.
For example, a land use regulation might be invalidated under the state equal
protection clause, even though it satisfies the federal Equal Protection
Clause. And state courts are far more willing than federal courts to strike
down regulations based on substantive due process.



§38.03 “Family” Zoning

[A] The Issue
Town A's zoning ordinance permits only one type of residential use

—“single-family dwellings.” The ordinance defines “family” as “one or
more persons related by blood, adoption, or marriage, or a group of two
persons who are not related by blood, adoption, or marriage.” In effect, such
zoning excludes groups of unrelated people. Suppose that college student E
wishes to share a house in Town A with three unrelated students. And N, a
charitable association, plans to open a “group home” in the town that will
shelter ten mentally ill children. Can E or N successfully attack A's
ordinance?

Family zoning is usually justified on the basis that it reduces traffic, noise,
congestion, overcrowding, and other problems related to density, and—more
vaguely—protects the family or residential character of a neighborhood.20

For example, consider two adjacent single-family homes: one is occupied by
20 members of a motorcycle gang, while a nuclear family consisting of two
parents and two children resides in the other. All other things being equal,
we would reasonably expect more density problems from the first house. Of
course, a city might deal with such problems by simply imposing a
reasonable maximum occupancy limit regardless of any relationship among
the occupants.

Challenges to the validity of family zoning surface most frequently in the
two scenarios outlined above: (a) a group of unrelated persons—typically
college students—decides to live together as roommates; or (b) a non-profit
organization seeks to establish a group home for persons in need of special
supervision. As a general matter, courts tend to uphold family zoning against
attacks based on the federal or state constitutions; thus E will probably not
prevail. On the other hand, in the specialized context of group homes for the
handicapped, there is a clear trend in the other direction. N's challenge will
probably be successful, based either on constitutional principles or the
federal Fair Housing Act.

[B] Unrelated “Families” Generally



[1] Village of Belle Terre v. Boraas
In 1974, the Supreme Court upheld “family” zoning against due process

and equal protection challenges in Village of Belle Terre v. Boraas.21 The
Village of Belle Terre is a community near the New York State University at
Stony Brook. Apparently hoping to exclude college students, the Village
enacted a typical “family” zoning ordinance. The ordinance permitted only
one-family dwellings, expressly barring fraternity houses and similar uses.
“Family” was defined as “[o]ne or more persons related by blood, adoption,
or marriage” or up to “two (2) [persons] ... not related by blood, adoption, or
marriage.”22 In effect, only two unrelated persons could inhabit a particular
dwelling, but an unlimited number of related persons could occupy the
adjacent house. The case arose when six unrelated students leased a house
together; the Village objected; the landlords and tenants jointly sued for a
declaratory judgment that the ordinance was unconstitutional.

The pivotal question before the Court was the applicable standard of
review. Writing for the majority, Justice Douglas blended the equal
protection and due process issues together. He viewed the ordinance as mere
social and economic regulation that did not involve either a fundamental
right or a suspect class.23 Under these circumstances, the ordinance would be
upheld if it was reasonable and not arbitrary, having a rational relationship to
a permissible state objective. Douglas concluded that the ordinance easily
met this deferential standard because it reduced the traffic, parking, noise,
and other urban problems caused by group living arrangements. “The police
power is not confined to elimination of filth, stench, and unhealthy places. It
is ample to lay out zones where family values, youth values, and the
blessings of quiet seclusion and clean air make the area a sanctuary for
people.”24

Dissenting, Justice Marshall argued that the ordinance unreasonably
burdened two fundamental rights—the rights of association and privacy—
and thus was subject to “strict scrutiny” review. “The choice of household
companions ... involves deeply personal considerations as to the kind and
quality of intimate relationships within the home.... The instant ordinance
discriminates on the basis of just such a personal lifestyle choice as to
household companions.”25 The ordinance certainly would have been struck
down under strict scrutiny review. Marshall reasoned that as a means to
control density problems, the ordinance was both underinclusive (e.g.,



because it did not limit the total number of persons who could live in a
house) and overinclusive (e.g., because it barred groups such as “three
elderly and retired persons”).26

[2] Developments after Belle Terre
After Belle Terre, challenges to “family” zoning mainly focused on state

constitutional theories. State courts are split on the issue. Following the lead
of Belle Terre, a majority hold that their state constitutions do not prohibit
“family” zoning.27 States that reject this approach—often employing a more
rigorous standard of review—stress Justice Marshall's point that the means
are not rationally related to the end of controlling density-related problems.
“Under the instant ordinance, twenty male cousins could live together,
motorcycles, noise, and all, while three unrelated clerics could not.”28 Two
interesting examples of the minority view are decisions from New Jersey29

and Michigan,30 both invalidating “family” zoning in cases involving
Christian groups who live together as nontraditional families because of their
religious beliefs.

In 1977—three years after Belle Terre—the Supreme Court addressed a
related issue in Moore v. City of East Cleveland.31 The East Cleveland
zoning ordinance provided that only a “family” could occupy a dwelling, but
defined the term so narrowly that some blood relations were excluded.
Defendant Moore lived in a single-family residence with three relatives: one
of her sons (Dale) and two of her grandchildren (Dale, Jr. and John, Jr.). The
City filed criminal charges against Moore on the basis that John, Jr.—the son
of Moore's nonresident son John—was not a family member as defined by
the ordinance. While acknowledging that substantive due process was a
“treacherous field,” a divided Court struck down the ordinance on this
basis.32 The plurality opinion distinguished Belle Terre as involving only
unrelated individuals, while the East Cleveland ordinance directly interfered
with “the sanctity of the family.”33 Under the more rigorous scrutiny
triggered by this distinction, the ordinance failed. While the ordinance was
intended to serve legitimate goals (e.g., reducing traffic, parking, and other
density-related problems), in fact it did little to advance these goals.

In the wake of Belle Terre and Moore, could a city constitutionally bar an
unmarried couple from a “family” zone? The Belle Terre majority had no
need to reach this issue because the ordinance expressly permitted two



unrelated persons to cohabit. Concern for the rights of privacy and
association might well be greater if an ordinance barred all unrelated
cohabitants. On the other hand, Moore seemed to reinforce the traditional
definition of a family by sharply distinguishing between blood relations and
unrelated persons. Accordingly, one state court upholding such an ordinance
acknowledged the “governmental interest in marriage and in preserving the
integrity of the biological or legal family,” but found no parallel interest in
“keeping together a group of unrelated persons.”34

[C] Group Homes

[1] Nature of Group Homes
The typical group home is a small non-profit facility for the treatment or

rehabilitation of persons who need special care, such as battered women,
teenage delinquents, elderly persons, persons infected with AIDS, drug
addicts, paroled prisoners, mentally ill persons, and alcoholics. Thus, the
group home serves persons who might otherwise be placed in hospitals,
asylums, prisons, or similar public institutions.

Controversy has flared in recent years over the development of group
homes in single-family residential neighborhoods. Supporters stress that the
group home provides better care than large institutions and at a smaller cost;
in particular, the residential neighborhood surrounding a group home helps
to create a comfortable atmosphere that facilitates effective treatment.
Opponents complain about (1) noise, traffic, and other density-related
problems, (2) the heightened risk of violence or other criminal activity, and
(3) the reduction of property values. Once the local legislative body weighs
these competing policy arguments and renders a decision on a proposed
group home, the losing side frequently turns to litigation.

[2] Equal Protection
The landmark Supreme Court decision in the area is City of Cleburne v.

Cleburne Living Center, Inc.35 Plaintiffs wished to open a group home for 13
mentally-retarded persons in a single-family residence. The residence was
located in a district that allowed apartment houses, boarding houses, most
hospitals, and similar multi-occupant uses as a matter of right; however, a
special use permit was required for any hospital for the “feeble-minded.”
Plaintiffs brought suit after their use permit application was denied, claiming



that the ordinance on its face and as applied violated the Equal Protection
Clause.

In a rather curious decision, the Court invalidated the ordinance.
Concluding that the mentally retarded were not a suspect class or “quasi-
suspect class,” it recited that the ordinance should be reviewed under the
rational basis standard. Yet the Court seemed to apply a form of heightened
scrutiny—later dubbed “rational basis with bite”—by imposing the burden of
proof on the party seeking to uphold the ordinance, contrary to traditional
practice. For example, the city had objected to the facility in part based on its
location: across the street from a junior high school and in a flood plain. One
might easily find a “rational basis” here for treating mentally retarded
persons differently from others; they are more likely to be harassed by
teenage students, and are less able to care for themselves during a flood
emergency. But the Court disregarded these concerns, seemingly because the
city had failed to provide proof that supported the differential treatment.

[3] Fair Housing Act
During the last two decades, the federal Fair Housing Act has become the

principal weapon against zoning ordinances that exclude group homes for the
handicapped. The 1998 amendments to the Act extend its anti-discrimination
protections to handicapped persons, defined to include persons with “a
physical or mental impairment which substantially limits one or more of
such person's major life activities.”36 Under the Act as amended, it is
unlawful to make housing “unavailable ... because of a handicap”37 or to
refuse to make “reasonable accommodations in rules [or] policies” to allow
handicapped persons to occupy a dwelling.38 Although the Act is primarily
aimed at discriminatory conduct by private persons (mainly sellers and
landlords), these provisions also apply to zoning ordinances and other
governmental activities that effectively exclude group homes for the
handicapped.39

The Supreme Court brushed aside one potential roadblock to such
application of the Fair Housing Act in City of Edmonds v. Oxford House,
Inc.40 Under the zoning ordinance in Edmonds, Washington, a single-family
dwelling could be occupied by (1) an unlimited number of persons related by
genetics, adoption, or marriage or (2) five or less unrelated persons. When
the city brought criminal charges against Oxford House—which operated a



group home for 10–12 recovering alcoholics and drug addicts in a single-
family zone—Oxford House raised the Fair Housing Act as a defense. Yet
the Act expressly does not apply to any “reasonable ... restrictio[n] regarding
the maximum number of occupants permitted to occupy a dwelling.”41 The
city then filed a separate action seeking a declaratory judgment that its
ordinance was entirely exempt from the Act on this basis, which eventually
wound up before the Court. The Court flatly held that the ordinance was not
a maximum occupancy restriction, because it did not cap the total number of
persons who could live in a dwelling; it clearly allowed occupancy by an
unlimited number of related persons. The ordinance was intended to preserve
the family character of a neighborhood, not to control density-related
problems.

Although the City of Edmonds court expressly refused to decide the
broader question—whether the ordinance in fact violated the Fair Housing
Act—a number of lower courts have applied the Act to invalidate similar
ordinances42 and this seems to be the modern trend.43



§38.04 Exclusionary Zoning

[A] The Issue
City B zones 90% of its land for single-family residential use only, with a

required minimum lot size of five acres; the remaining land is zoned for
commercial, industrial, or governmental purposes. No land is zoned for
apartments or other multi-family residential uses. O wishes to construct an
apartment complex for low-income tenants. Can O successfully challenge B's
zoning plan?

Exclusionary zoning refers to land-use controls that tend to exclude low-
income and minority groups.44 The most obvious example is the refusal to
allow high-density, low-income housing, as in the above hypothetical. Other
exclusionary zoning techniques include requirements for large lot sizes and
minimum floor space, and prohibitions on the use of manufactured housing.
Whatever the technique, the result is the same: the cost of housing becomes
so high that low-income residents are priced out of the housing market. And
—because minority residents are more likely to be poor—these techniques
tend to foster racial discrimination.45

Three justifications for exclusionary zoning are commonly advanced.
First, it protects open space and aesthetic values by ensuring low-density
development. Second, such zoning upholds property values by restricting
low-cost development. Finally, it promotes high-quality public services at a
minimal tax cost, by limiting the number of residents who utilize schools and
other governmental services. A simplistic example illustrates this final point.
Suppose a $500,000 single-family home in a city with exclusionary zoning
adds two children to the local school system. In contrast, assume that a
$500,000 apartment complex with 10 units in an ordinary city adds 20
children to the system. Assuming a property tax rate of 1% in both cities,
each property will yield $5,000 in tax revenue each year. If the entire amount
is devoted to education, schools in the first city receive $2,500 per student,
while those in the second receive only $250 per student.

Is exclusionary zoning a legitimate use of the zoning power? In the wake
of the landmark Village of Euclid v. Ambler Realty Co. decision (see §36.05),
American courts were extremely deferential to local legislative zoning



decisions, even if they had exclusionary effects. Yet the underlying rationale
for such deference—respecting the will of voters who selected the legislative
body—had less force when applied to exclusionary zoning, because potential
residents excluded by this practice were not entitled to vote. In the modern
era, exclusionary zoning ordinances have been invalidated in suits premised
on state constitutions or the federal Fair Housing Act; but challenges based
on the federal Constitution have been less successful.

[B] Exclusion of Multi-Family Housing

[1] Federal Decisions

[a] Village of Arlington Heights v. Metropolitan Housing Development
Corporation
The most influential decision on the constitutionality of exclusionary

zoning is Village of Arlington Heights v. Metropolitan Housing Development
Corporation,46 where the Supreme Court upheld a rezoning denial against an
equal protection challenge in 1977. The defendant Village, an
overwhelmingly white suburb of Chicago, was mainly zoned for single-
family residences. Plaintiff planned to develop a federally-subsidized,
racially integrated housing project for low and moderate-income residents;
the project site was a 15-acre parcel in a neighborhood zoned for single-
family use only. The Village denied plaintiff's application to rezone the land
for multi-family use, consistent with its policy that multi-family uses were
permitted only as a buffer zone between single-family and industrial uses.
Plaintiff sued, alleging that the denial was based on racial discrimination that
violated (a) the Equal Protection Clause of the Fourteenth Amendment and
(b) the Fair Housing Act.

The pivotal question before the Court was the applicable standard of equal
protection review. It refused to apply the strict scrutiny standard, because
there was insufficient proof that discriminatory intent was a motivating
factor in the Village's decision. The discriminatory effect of the decision—
standing alone—did not trigger such review. The Court observed that a
racially discriminatory effect could be considered in assessing intent where,
for example, facially-neutral government action reflected a departure from
official policy or produced “a clear pattern, unexplainable on grounds other
than race.”47 However, the Court found that neither situation was present.



The facts demonstrated that the Village had consistently applied its “buffer
zone” policy in the past. Yet the Court failed to explain why a “clear pattern”
of discriminatory effect was absent. Racial minorities constituted 18% of
Chicago area residents; but African-American residents comprised only
about 1/20th of 1% of the Village's population (27 of 64,000 residents). The
Court implicitly accepted the district court's conclusion that the rezoning
denial was valid under the “rational basis” standard. It remanded the Fair
Housing Act claim, however, for further consideration below.

Arlington Heights effectively closed the door to exclusionary zoning
challenges based on the Equal Protection Clause. Absent unusual
circumstances, it is impossible to prove that an exclusionary zoning
ordinance was motivated by discriminatory intent.

[b] Fair Housing Act
With Arlington Heights looming as a roadblock to equal protection

challenges, attention shifted in the late 1970s to challenges based on the Fair
Housing Act of 1968 (see §16.02[B][1]). The Act is mainly aimed at
discrimination in the sale or rental of housing, and thus focused on actions of
sellers and landlords. But the Act also provides that it is unlawful to
“otherwise make unavailable or deny, a dwelling to any person” because of
covered discrimination, and federal courts have utilized this provision to
invalidate exclusionary zoning ordinances.

Lower federal courts generally agree that proof of a racially discriminatory
effect is sufficient to establish a prima facie case that a zoning decision
violates the Act, even without evidence of discriminatory intent. As a result,
the Act has become a powerful weapon against exclusionary zoning.

The leading case on point is Huntington Branch, NAACP v. Town of
Huntington,48 whose facts are quite similar to those in Arlington Heights.
Plaintiffs planned to construct a racially integrated housing project for low-
income residents in a neighborhood that was 98% white. Because the project
site—like almost all residential land in the town—was zoned for single-
family residences only, plaintiffs requested that the site be rezoned for multi-
family use. The town board denied the application, citing traffic, health, and
other concerns. The Second Circuit found that the decision had racially
discriminatory effects because (1) it perpetuated segregation and (2) it
disproportionately affected African-American residents, who had a greater



need for low-income housing than did white residents. This established a
prima facie case of discrimination under the Act, and shifted the burden to
the town (1) to present legitimate justifications for its action and (2) to
demonstrate that less discriminatory alternatives were unavailable. Because
the town was unable to meet this burden, the court ordered that the site be
rezoned.

[2] State Decisions
Even before Arlington Heights, exclusionary zoning had been successfully

attacked under state constitutional law. The state court attack on
exclusionary zoning is dominated by twin decisions of the New Jersey
Supreme Court—both entitled Southern Burlington County NAACP v.
Township of Mt. Laurel—commonly called Mt. Laurel I49 and Mt. Laurel
II.50 Based on the New Jersey Constitution, the court held that almost every
local government was obligated to meet its “fair share” of the regional need
for low- and moderate-income housing. This “fair share” approach has been
followed in other jurisdictions, notably New Hampshire,51 New York,52 and
Pennsylvania.53

In 1975, when Mt. Laurel I was decided, the Township of Mt. Laurel was
a developing suburb within commuting distance of both Camden, New
Jersey and Philadelphia, Pennsylvania. Only about 35% of the township's
14,000 acres had been developed, mainly in the form of detached single-
family residences. Mt. Laurel effectively excluded all low-income housing
because virtually the entire township was zoned for industrial use (29%),
detached single-family residences (70%), and retail uses (1%). Multi-family
housing developments were simply not allowed anywhere under the basic
zoning ordinance.54 Although a substantial number of apartments and
townhouses were included in three planned unit developments, the ordinance
required the developers to provide various amenities that increased the price
of these units beyond the reach of low- and moderate-income families.

In Mt. Laurel I, the New Jersey Supreme Court concluded that the
township's zoning ordinance violated the equal protection and due process
provisions of the state constitution. The court attributed Mt. Laurel's zoning
plan to the state's tax structure, which created a fiscal incentive for
developing communities to exclude the poor: “Almost every one acts solely
in its own selfish and parochial interest and in effect builds a wall around



itself to keep out those people or entities not adding favorably to the tax
base.”55 Yet, because a municipality exercises zoning power delegated by
the state, the court concluded that it was restricted in the same manner as the
state. Thus, a community like Mt. Laurel was obligated to consider the
general welfare of all persons in the region, not simply the parochial interests
of its current residents. As a result, the court held that every developing
municipality has a presumptive obligation to provide “an appropriate variety
and choice of housing,” including low- and moderate-income housing, to
satisfy its fair share of the regional need.56 On the facts, Mt. Laurel failed to
establish “valid superseding reasons”57 that would overcome this
presumption. The court accordingly ordered Mt. Laurel to correct its zoning
ordinance within 90 days or such additional time as the trial court permitted.

An outraged New Jersey Supreme Court revisited the controversy eight
years later. Despite the court's order in Mt. Laurel I, the township's zoning
ordinance continued to exclude the poor; only 20 acres had been rezoned for
low-income housing. Determined to “put some steel into that doctrine,” the
Mt. Laurel II58 court crafted a 120-page opinion that expanded the “fair
share” principle in three important ways. First, it held that all municipalities
designated by the state as growth areas were bound by the doctrine, not
merely “developing” municipalities; this extended the doctrine to almost all
of New Jersey other than urban areas. Second, it required municipalities to
take affirmative measures to encourage construction of low- and moderate-
income housing. The court reasoned that merely eliminating obstacles like
exclusionary zoning ordinances was insufficient. Rather, municipalities were
obligated to:

(1) help developers obtain state and federal subsidies for low- and
moderate-income housing projects,

(2) provide incentives to developers to build such housing (e.g., allowing
increased density),

(3) require that developers include a minimum amount of low- and
moderate-income housing in any future housing project, and/or

(4) utilize other affirmative methods for meeting the fair share
requirement.

Actual success—not merely good faith effort—was required. Finally, the
court authorized an innovative procedure known as the builder's remedy; if a



municipality refused to allow construction of a housing project in violation
of its “fair share” obligation, a trial court could allow the project to proceed
unless it “is clearly contrary to sound land use planning.”59

By adding teeth to the toothless Mt. Laurel I, Mt. Laurel II generated
extraordinary controversy.60 Ultimately, New Jersey supplanted part of the
holding through legislation61 that created a new agency to grapple with the
low-income housing problem and suspended the builder's remedy. Yet it was
not until 1997—22 years after Mt. Laurel I—that the Township of Mt. Laurel
finally approved its first low-income housing project.

[C] Other Exclusionary Zoning Techniques
Other zoning techniques—such as minimum lot size requirements,

minimum floor space requirements, and bans on manufactured housing—can
produce the same exclusionary effect as an outright prohibition on multi-
family housing. By increasing the cost of housing, they price low-income
families out of the community. Yet attacks on such exclusionary techniques
have produced mixed results.

Large minimum lot size requirements in residential zones (e.g., 5,000
square feet, two acres, or five acres) are usually upheld as appropriate
methods to reduce traffic congestion, sanitation problems, fire danger, and
density concerns. Minimum floor space standards (e.g., 1,400 square feet)
have proven somewhat more vulnerable to challenge. Particularly when no
limit is placed on the number of residents, it is difficult to justify such
standards as necessary to protect health, safety, or general welfare. Finally,
although bans on manufactured housing have long been upheld, the law is
gradually changing. Most courts still reason—as in the past—that concerns
based on aesthetics, protection of property values, and health and safety risks
are sufficient to bar mobile homes and other forms of manufactured housing.
However, a number of states have enacted legislation that curtails the ability
of local governments to ban or restrict such housing.



§38.05 Aesthetic Zoning

[A] The Issue
C, a small western village, seeks to attract tourists and thereby support

local businesses; the village council enacts an ordinance that mandates that
all new buildings utilize an architectural design “consistent with those found
in small towns in the western United States between 1860 and 1880.” O now
wishes to build a geodesic dome home on his undeveloped lot. Is C's
ordinance enforceable?

Land use restrictions based on aesthetics—loosely known as aesthetic
zoning—are controversial.62 One issue dominated the debate for much of the
twentieth century: does the police power permit municipalities to regulate
aesthetics? The law has evolved in three distinct stages. Early twentieth-
century courts held flatly that the police power could not be exercised based
on aesthetic considerations alone; thus, ordinances that attempted to regulate
the visual impact of billboards, for example, were deemed to violate
substantive due process. By the 1960s, the law had progressed to the point
where aesthetic zoning was upheld if it furthered some legitimate
governmental purpose other than pure aesthetics (e.g., traffic safety, fire
safety, preservation of property values, or promotion of tourism), and some
jurisdictions still follow this approach.63 Under this view, C's ordinance is
presumably valid because it serves the economic goal of encouraging local
tourism.

By the end of the twentieth century, a majority of American courts had
embraced yet a third position—holding that aesthetics alone was an
appropriate governmental purpose.64 As Justice Douglas explained in a
related context: “The concept of the public welfare is broad and inclusive....
The values it represents are ... aesthetic as well as monetary. It is within the
power of the legislature to determine that the community should be beautiful
as well as healthy....”65 Under this approach, C's ordinance is valid simply
because it serves aesthetic goals.

As a general matter, municipalities are now empowered to regulate
billboards, junkyards, and other unsightly uses based on aesthetic



considerations alone. In recent decades, attention has accordingly shifted to
other constitutional constraints on aesthetic zoning, notably the First
Amendment guarantee of freedom of speech.

[B] Structures
One widespread form of aesthetic zoning is the architectural design review

ordinance. The usual ordinance establishes an administrative board that
evaluates the design of proposed single-family residences and other
structures in light of particular criteria. Typical criteria include:

(1) the appearance of the surrounding area;
(2) specified design standards; and
(3) impact on the property value of nearby parcels.66

If the board rejects a particular design, the affected owner cannot obtain a
building permit for the project.

State ex rel. Stoyanoff v. Berkeley67—a 1970 decision by the Missouri
Supreme Court—illustrates the concept. The city of Ladue, a wealthy suburb
of St. Louis, adopted a design review ordinance. It required all structures to
“conform to certain minimum architectural standards of appearance and
conformity with surrounding structures, and that unsightly, grotesque and
unsuitable structures ... be avoided, and that appropriate standards of beauty
and conformity be fostered and encouraged.”68 After petitioners' application
to build a pyramid-style home in a neighborhood of Colonial, French
Provincial, and English Tudor houses was rejected, they sought a writ of
mandamus to compel the city to issue a building permit on the basis that the
ordinance violated the state constitution's due process clause. The Missouri
Supreme Court upheld the ordinance as a legitimate exercise of the police
power, using essentially the same “rational basis” standard applied under the
federal Due Process Clause. Following the minority approach, the court
refused to rest its decision on aesthetics alone. Rather, it reasoned that the
proposed home would adversely affect property values and otherwise disrupt
the general welfare of area residents; thus, the decision was neither arbitrary
nor unreasonable.69 In a sense, of course, this reasoning is circular. The
pyramid house would affect property values and community welfare because
of its unusual appearance, i.e., its aesthetics.

Is architecture a form of speech safeguarded by the First Amendment?



Although the Supreme Court has never considered the issue, some scholars
suggest that architecture should be so protected. Under this view, an
ordinance that prohibits a particular architectural style might be seen as a
form of content-based censorship, not merely a restriction on the time, place,
or manner of expression. For instance, might the pyramid-style architecture
in Stoyanoff be construed as a cultural or political statement and thereby be
entitled to First Amendment protection?70

[C] Signs
Signs are a traditional form of speech. Accordingly, controls on signs pose

obvious First Amendment concerns. And the city of Ladue—already familiar
to the reader from the discussion of State ex rel. Stoyanoff v. Berkeley (see
§38.05[B])—has contributed to the evolution of the law in this area as well.
In general, municipalities may regulate signs under the police power. Yet, as
the Supreme Court explained in City of Ladue v. Gilleo,71 a sign ordinance
might be invalid because it (a) “simply prohibit[s] too much protected
speech” or (b) discriminates based on the content of the sign's message,72

and hence, “in effect restricts too little speech.”73

City of Ladue arose when the city adopted an ordinance that banned all
signs, except those falling into one of ten exemptions. For example, “for
sale” signs on residences, signs for religious institutions, and commercial
signs were all exempt from the ban. The ordinance was accompanied by
legislative findings that it was necessary to avoid “ugliness, visual blight and
clutter,” diminution of property values, safety and traffic hazards, and threats
to the “special ambience” of the city.74 In 1991, during the Gulf War era,
plaintiff Gilleo posted an 8½ by 11-inch sign in the window of her home that
stated: “For Peace in the Gulf.” When the city refused to allow the sign,
plaintiff challenged the ordinance as a violation of her right to freedom of
speech.

A unanimous Court struck down the ordinance, because it entirely
foreclosed a traditional and important medium of expression: residential
signs. Just as the ordinance barred plaintiff from expressing her political
views about the Gulf War, it similarly prohibited signs for particular political
candidates, and other political, religious, and personal statements. The Court
rejected the claim that the ordinance merely regulated the time, place, and
manner of speech, because substitute methods of speech were inadequate.



Displaying a sign at one's own residence is cheap, convenient, and uniquely
identifies the speaker, features that other alternative methods do not possess.
Finally, the Court noted that Ladue's legitimate regulatory concerns could be
satisfied through a more narrowly-tailored ordinance.



§38.06 Growth Control and Zoning
In rapidly-growing Town D, more than 200 homes have been built

annually in recent years. The result is increased traffic congestion, crowded
schools, a shortage of sewage treatment capacity, and loss of the small-town
ambience that its citizens have long valued. The town council adopts an
ordinance that restricts the rate of development to 50 homes per year. Each
developer may file an annual application for a permit to build new homes,
and permits will be allocated based on objective criteria that measure the
impacts of the proposed project (e.g., amount of added traffic). Subdivider S
wishes to build 400 homes this year in the town. Can S successfully
challenge D's ordinance?

Growth control ordinances75 are generally upheld against due process and
equal protection attacks.76 The pioneering decision is Golden v. Planning
Board of Town of Ramapo,77 where the New York Court of Appeals upheld
a “phased growth” ordinance somewhat like the hypothetical ordinance
above. Due to rapid growth, the infrastructure of Ramapo was inadequate to
provide the sewage, school, recreation, road, and fire service facilities
necessary to continue the recent rate of development; the ordinance allocated
permits for new homes based on the availability of these services. Reviewing
the ordinance under the deferential “rational basis” standard, the court found
that the circumstances easily justified the growth restriction.

The Ninth Circuit went even farther in Construction Industry Association
of Sonoma County v. City of Petaluma.78 The court rejected a substantive
due process attack on an ordinance that limited growth in order to “preserve
[the city's] small town character, its open spaces and low density of
population, and to grow at an orderly and deliberate pace.”79 The Petuluma
court relied in part on the Supreme Court's decision in Belle Terre,
concluding that the ordinance served the legitimate governmental interest of
preserving quiet residential neighborhoods.

Of course, an ordinance intended to regulate growth might conceivably be
so restrictive as to constitute a regulatory taking (see Chapter 40). For
example, in Lucas v. South Carolina Coastal Council,80 the Supreme Court
held that a state statute that effectively prevented any development or other



beneficial use of two residential lots was a compensable taking, absent proof
that background principles of property or nuisance law justified the ban.



§38.07 Environmental Regulation

[A] The Issue
E owns a 500-acre tract of forest land where she plans to build a

condominium project along the shoreline of a beautiful river. Although part
of the site was once used as a furniture factory, it has returned to its natural
state over time; in fact, a rare bird species lives in the forest. The local land
use authority is the County, which has fully approved E's project. But should
E be concerned about federal environmental law?81

The rapid growth of federal environmental law since the 1960s poses
fundamental questions. What is the appropriate balance between
environmental preservation and land development?82 And should this
question be addressed at the federal level or by local government? The
border between property law and environmental law is unclear. As a
practical matter, federal environmental law may restrict the ability of a
private owner like E to use her land as she wishes.83 Indeed, because federal
law supersedes local law under the Supremacy Clause of the Constitution,
the growth of environmental law at the national level has somewhat curtailed
the land use powers of local governments.

[B] Endangered Species
The federal Endangered Species Act84 was enacted in 1973 to address the

reality that human action was causing the extinction of animal and plant
species. The Act creates special protections for any species that is officially
classified as either endangered or threatened. First, it provides that federal
agencies must ensure that their activities do not “jeopardize the continued
existence” of a protected species.85 Second, the Act makes it illegal to kill or
otherwise “take” a protected species. The Act was uncontroversial when first
enacted. But it soon became clear that it could be a major impediment to the
development of privately-owned lands.

For example, in Babbitt v. Sweet Home Chapter of Communities for a
Greater Oregon,86 the Supreme Court considered a challenge to a regulatory
definition of “take,” which the Department of the Interior had adopted. It



defined “take” to include “significant habitat modification or degradation
where it actually kills or injures wildlife by significantly impairing essential
behavioral patterns.”87 A coalition of landowners, logging companies, and
others attacked the regulation, which effectively prevented logging in
thousands of acres of Oregon forests in order to preserve the habitat of two
protected bird species. But the Court held that the Department's
interpretation of the Act was reasonable, and therefore upheld the regulation.

[C] Hazardous Substances
The United States enjoyed an unprecedented economic boom after World

War II. But this post-war prosperity came at a price. Industries such as
chemical manufacturing, plastics, petroleum refining, electronics, mining,
and agriculture began generating large quantities of hazardous wastes that
threatened both human health and the environment. Most of these wastes
were disposed of improperly, often through “midnight dumping” in remote
areas. As a result, DDT, dioxin, PCBs, formaldehyde, vinyl chloride, and
other toxic substances contaminated the land surface and imperiled supplies
of drinking water. Nuisance and other common law doctrines were
ineffective weapons against this new danger.

Faced with a potential public health crisis, Congress enacted the
Comprehensive Environmental Response, Compensation, and Liability Act
of 1980 (“CERCLA”).88 CERCLA imposes strict liability for the cleanup of
hazardous substances on four categories of persons:

(1) the current “owner” or “operator” of the land;89

(2) persons who were owners or operators of the land at the time of
disposal;

(3) persons who arranged for disposal or treatment; and
(4) persons who transported the substances to the land.
However, under limited circumstances an owner may qualify for

protection under the innocent landowner or innocent buyer defense.90 This
defense arises when the owner:

(1) acquires the land after disposal of the hazardous substance;
(2) conducts a pre-purchase investigation into the previous ownership and

uses of the land “in accordance with generally accepted good



commercial and customary standards and practices”;91

(3) has no reason to know about the contamination; and
(4) meets various other criteria.
Suppose B, a developer, is considering the purchase of an abandoned

industrial site owned by I. B walks across the land—which is covered with
wildflowers—and observes no contamination. She buys the land for
$200,000, begins grading the site in preparation for building a condominium
project, and discovers toxic contamination in the soil from I's past
operations. The federal Environmental Protection Agency investigates the
site, and estimates that the cleanup will cost $6,000,000. If EPA cleans up
the site and then sues B for reimbursement, B will be personally liable for
the entire cleanup cost as the current owner unless she qualifies for the
innocent buyer defense. The main issue here will be the adequacy of B's pre-
purchase investigation. Given B's sophistication as a developer and the past
industrial use of the land, her visual inspection was insufficient. Of course, if
the I-B sales contract contains a warranty from I that the land is not
contaminated—and I is still solvent—B will be able to obtain indemnity
from I. But B's indemnity right against I is not a defense to EPA's action for
recovery of cleanup costs.

Now suppose that the toxic contamination on B's land pollutes the
underlying water table; the plume of toxic groundwater eventually reaches
and contaminates N's adjacent parcel. As the current owner of the land, N
may be liable for cleanup costs under CERCLA unless he can establish a
defense.92 Here, N will probably be able to establish the third-party
defense.93 To prevail on this basis, a defendant must prove that (a) the
contamination was caused solely by a third party; (b) he exercised all due
care regarding the hazardous substance; and (c) he took “precautions against
foreseeable acts or omissions” of third parties.94

[D] Wetlands
The Clean Water Act prohibits the discharge of any pollutant into

“navigable waters,” unless a permit is first obtained from the Environmental
Protection Agency or the U.S. Army Corps of Engineers.95 This section may
affect land use because regulations adopted by the U.S. Army Corps of
Engineers define “navigable waters” to include freshwater wetlands such as



swamps, bogs, or marshes that are “adjacent” to other waters covered by the
Act.96 In addition, the definition of “wetlands” includes areas that are only
sometimes saturated by water.97 Accordingly, a tract of land that appears to
be dry most of the time might be classified as a “wetland” under the Act
because it is sometimes wet. In turn, this means that a federal permit is
needed before a property owner may develop a covered wetland area,
because the addition of fill soil is considered to be the “discharge” of a
“pollutant.”98

A series of appellate decisions has examined—and progressively narrowed
—the scope of wetlands covered by the Act. For example, in Rapanos v. U.S.
Army Corps of Engineers,99 a plurality of the Supreme Court reasoned that
the Act did not apply to “54 acres of land with sometimes-saturated soil
conditions” because the nearest navigable water was at least eleven miles
away; thus, the property was not “adjacent” to navigable waters. Justice
Kennedy concurred in the judgment, but disagreed with the plurality's test.
He observed that wetlands adjacent to non-navigable tributaries might be
covered by the Act if they had a “significant nexus” to navigable waters.100
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§39.01 Eminent Domain in Context
O owns fee simple absolute in a ten-acre tract of land where the federal

government plans to build a post office. O refuses to sell even though the
government offers a fair price. Can the government “take” the property over
O's loud protests? Yes. Federal, state, and local governments have the
inherent power to take private property for public use over the owner's
objection upon payment of fair market value, through a process known as
eminent domain or condemnation.1 Although this chapter will discuss the
eminent domain power mainly in connection with real property, it may also
be used to acquire personal property.

What justifies the eminent domain power? Without this power, it would be
difficult for governments to build vital projects—such as highways,
hospitals, and universities—which benefit all citizens. For example, suppose
that State C needs 30 particular parcels of farm land to construct a new
university. If C cannot use eminent domain, then any one landowner could
flatly refuse to sell, and thereby block the entire project. Or the owner might
agree to sell only for an exorbitant price—perhaps 100 times the value of the
land; this would allow the university to be built, but greatly increase the cost
of the project for all taxpayers.

Eminent domain was an uncontroversial—and indeed dull—subject until
the middle of the twentieth century. Until this point, the exercise of the
power was relatively infrequent. More importantly, its exercise was almost
always limited to acquiring land for uses that were purely governmental in
character (e.g., military bases, post offices, highways, parks, or schools). But
in recent decades the extension of the eminent domain power to new arenas
such as urban renewal, land redistribution, and commercial development has
sparked controversy. In turn, the controversy has focused attention on how
the Constitution limits this power.

This chapter examines the formal eminent domain process. Chapter 40
explores the closely related issue of when government land use regulation
goes “too far” and thus becomes a regulatory taking for which compensation
must be paid.



§39.02 The Takings Clause of the Fifth
Amendment: “Nor Shall Private Property Be

Taken for Public Use, without Just
Compensation”

[A] Scope of the Takings Clause
The Constitution does not expressly grant eminent domain power to the

federal government. Apparently, the Framers viewed this power as an
essential element of sovereignty. Just as the British Crown had the inherent
power to take private property, the Framers assumed that the new United
States would possess this power. Instead, the Constitution restricts the
eminent domain power.2

The key provision is the final sentence of the Fifth Amendment,
commonly called the Takings Clause. It states: “[N]or shall private property
be taken for public use, without just compensation.” Literally, the Takings
Clause only restricts the federal government. But its provisions have been
held equally applicable to state and local governments through the conduit of
the Fourteenth Amendment. In addition, all state constitutions contain
parallel provisions that directly bind state and local governments.

The Takings Clause applies only when private property (see §39.03) is
taken (see §39.04). It imposes two restrictions on the eminent domain power.
Government (1) may take private property only for public use (see §39.05)
and (2) must pay just compensation to the owner (see §39.06).

[B] Origin of the Takings Clause
Under English law, a landowner whose property was physically taken by

the sovereign had no right to compensation. However, even before the
Revolutionary War, the custom in the American colonies was different.
Although not legally obligated to pay, the colonies usually provided
compensation when taking land for public use. The main exception to this
practice involved the condemnation of rural land for a public highway or
road, where payment was rarely provided. Yet even here, the affected



landowner received indirect compensation: the new highway typically
increased the value of his or her remaining land.

In light of this background, the origin of the Takings Clause is somewhat
murky. Citizens of the new United States could reasonably anticipate that the
colonial practice of paying compensation would continue. Even in the
feverish debate that preceded the ratification of the Constitution, little public
concern was expressed about the lack of a clause requiring compensation for
government takings. In this sense, the Takings Clause stands out from the
rest of the Bill of Rights. Every provision ultimately included in the Bill of
Rights was specifically requested by two or more states, except for the
Takings Clause. Not a single state demanded such a clause.

History reflects that James Madison drafted and proposed the Takings
Clause as one of several suggested amendments to the Constitution. But
Madison's motivation is unclear. It has been suggested that he was
responding to popular outcry against a frequent practice of the American
army during the Revolutionary War: seizing privately-owned food, supplies,
and other personal property necessary for the war effort, without
compensation. Yet Madison's writings suggest that the Takings Clause was
intended to serve broader economic and political goals.3 It would protect
large property owners against government-mandated redistribution of wealth
and other arbitrary actions. Even if poor or impoverished citizens someday
formed a majority, they could not use the machinery of government to
confiscate property without payment. Similarly, Madison firmly believed
that the ownership of property was fundamental to political freedom.
Democracy could prosper only if individuals were sufficiently independent
from government pressure and influence to act in the best interests of the
nation. In Madison's vision, this political independence stemmed from
private property: the landowner who could support his family by growing
crops on his own land had no reason to sacrifice the national good for
personal gain. By protecting private property, the Takings Clause would help
to safeguard democracy.

[C] Modern Rationale for the Takings Clause
In recent decades, the Supreme Court has stressed that one of the principal

purposes of the Takings Clause is “to bar Government from forcing some
people alone to bear public burdens which, in all fairness and justice, should



be borne by the public as a whole.”4 This rationale combines two key themes
that reflect Madison's concerns. First, the Takings Clause is seen as a check
on arbitrary government action. Government cannot capriciously single out
certain individuals or groups for disparate treatment. Second, the Takings
Clause ensures that all citizens bear their fair share of public burdens. One
citizen cannot be unfairly forced to assume obligations that all citizens
should meet.



§39.03 “Nor Shall Private Property ...”
Any type of private property may be acquired through eminent domain.

The vast majority of cases involve the condemnation of a possessory estate
in land, almost always fee simple absolute. All possessory estates (both
freehold and nonfreehold)5 and other interests (e.g., easements, CC&Rs, and
future interests) in real property may similarly be condemned.6 Tangible and
intangible personal property are also subject to condemnation.7



§39.04 “... Be Taken ...”
In the standard eminent domain case, a state or other government entity

takes permanent physical possession of a particular parcel of land. For
example, State A might condemn 10 acres of O's land in order to build a new
state prison; when the process is complete, O's possessory rights will be
extinguished. As the Supreme Court explained in Loretto v. Teleprompter
Manhattan CATV Corp.,8 any permanent physical occupation of property
authorized by government is deemed a compensable taking.

Beyond this point, however, the definition of a “taking” is extraordinarily
uncertain.9 Under some circumstances, a temporary physical “invasion” of
land authorized by government or an overly-restrictive land use regulation
may be compensable takings, as discussed in Chapter 40.



§39.05 “... For Public Use ...”

[A] The Problem of Defining “Public Use”
American courts have struggled for over two centuries to define “public

use.”10 The phrase implies that condemnation is permitted only if the
affected land will be physically used or occupied by members of the public
(e.g., as a public park or library). Under this approach, public use is defined
by the identity of the future land users or occupiers. This “physical use”
standard was adopted by nineteenth-century courts, but withered away
during the twentieth century under the pressure of changing political and
social conditions. As government undertook new and expanded functions—
such as housing development and urban renewal—the physical use test
proved unduly restrictive.

[B] The Public Purpose Test

[1] Shift to a New Standard
Two landmark Supreme Court decisions—Berman v. Parker11 and Hawaii

Housing Authority v. Midkiff12—signaled the shift to a new standard: the
public purpose test. Under this approach, public use is defined by the
purpose underlying the government action. As long as property is taken for a
legitimate public purpose—that is, a purpose within the scope of the
government's police power—the public use requirement is satisfied. Today
virtually all courts utilize the public purpose test.

[2] Berman v. Parker
The public purpose test gained prominence in the 1954 Supreme Court

decision of Berman v. Parker. The case arose when the District of Columbia
condemned plaintiffs' department store in a “blighted” area as part of a large-
scale urban renewal program to eliminate unsafe, unsanitary, and unsightly
buildings. The District intended to resell the land to entrepreneurs who
would build privately-owned projects consistent with the urban renewal plan.
Plaintiffs sued to enjoin the condemnation, arguing that it was merely “a
taking from one businessman for the benefit of another businessman,”13 in



other words, a taking of private property for private use.
Writing for the Court, Justice Douglas focused on the purpose for the

government action, not the identity of the future land users. If government
has the right to exercise the police power for a particular public purpose, he
reasoned, then it has the right to condemn property as well. He observed:
“Once the object is within the authority of Congress, the right to realize it
through the exercise of eminent domain is clear. For the power of eminent
domain is merely the means to the end.”14 Here, the District sought to
upgrade housing conditions for an entire neighborhood through a
comprehensive redevelopment plan, rather than through a piecemeal,
structure-by-structure approach. This goal was a legitimate public purpose
and, accordingly, the condemnation was for a “public use.” In effect,
Douglas suggested that the scope of the government's eminent domain power
was coextensive with the police power.15

[3] Hawaii Housing Authority v. Midkiff
In 1984, Hawaii Housing Authority v. Midkiff16 posed a more challenging

question: could the state of Hawaii condemn land from a landlord and then
convey it to his tenant? The issue arose because fee simple ownership of
private land in Hawaii was highly concentrated in a few owners. For
example, 22 owners held 72.5% of all fee simple land on the island of Oahu.
Residents could easily lease land, but found it difficult to purchase fee
simple title. The Hawaii legislature adopted a statute that sought to remedy
this problem. It authorized tenants living in single-family homes to petition a
state agency to condemn these properties, and then resell them to the tenants.
Plaintiffs, trustees of a charitable trust that owned extensive lands, sued to
invalidate the statute as authorizing an unconstitutional exercise of the
eminent domain power. The Ninth Circuit agreed. It construed the statute as
permitting a taking for purely private use, referring to the statute as “a naked
attempt ... to take the private property of A and transfer it to B solely for B's
private use and benefit.”17

In upholding the constitutionality of the Hawaii statute, the Supreme Court
broadened the scope of the public purpose test in two important respects.
First, Justice O'Connor, writing for the majority, confirmed what Berman
had suggested: the public use standard is coterminous with the scope of the
police power. The Midkiff plaintiffs argued that the public use standard



included a requirement that government possess and use the land at least
temporarily, just as the District of Columbia had temporarily possessed the
land condemned in Berman. In contrast, the state of Hawaii had never held
possession of the lands condemned in Midkiff; rather, the private tenants had
always retained possession. The Court's holding that this distinction was
irrelevant extinguished any lingering traces of the “physical use” test. Under
the Fifth Amendment, public use is now defined by the purpose underlying
the government action, not by the identity of the land user.

Second, Midkiff established that condemnation decisions are judicially
reviewed under the deferential “rational basis” standard. Thus, when a
particular exercise of the legislature's eminent domain power is attacked, the
appropriate question is not whether in fact the condemnation serves a public
purpose. Rather, a court may only inquire whether the decision is rationally
related to a conceivable public purpose. In other words, could the legislature
rationally have believed that the condemnation would serve a permissible
public purpose?

Applying its expanded public purpose test to the Midkiff facts, the Court
found no difficulty in upholding the Hawaii statute. Regulating a land
oligopoly to reduce its social and economic evils was seen as a classic
exercise of the police power. The scarcity of fee simple land both artificially
increased its price and precluded many residents from enjoying the economic
and social benefits of owning their own homes. The statute was a rational
approach to correcting what the Court perceived as a malfunctioning land
market.18

[4] Kelo v. City of New London
Can a city condemn an owner-occupied home and then convey it to a

private company as part of an economic development project?19 In Kelo v.
City of New London,20 the Supreme Court answered “yes” to this question by
a 5–4 vote, sparking widespread controversy.21

New London, Connecticut was an economically-depressed area with a
high unemployment rate. The city adopted a comprehensive redevelopment
plan for 90 acres in the downtown district, which provided for the
construction of new homes, shops, restaurants, marinas, a hotel, and other
uses. The project was anticipated to create more than 1,000 jobs, increase tax
revenue, provide recreational opportunities, and generally revitalize the city.



However, the city had to acquire title to all 115 privately-owned parcels in
the redevelopment area in order for the project to proceed. While most
owners sold voluntarily, Kelo and a few other homeowners objected,
stressing that their properties were in good condition and not “blighted.”

When the city began condemnation proceedings, Kelo and others sued the
city, asserting that taking their properties would not serve a public use.
Before the Supreme Court, their principal argument was that economic
development should not be considered a “public use.”

Writing for the majority, Justice Stevens relied on Berman and Midkiff in
finding that the redevelopment plan “unquestionably serves a public
purpose.”22 The downtown area was economically depressed; the city
believed that its plan would provide new jobs, increased tax revenue, and
other benefits to the public; and it would be improper for the Court to
“second-guess the City's considered judgments about the efficacy of its
development plan.”23 Thus, the majority viewed its decision as a fairly
straightforward application of the Court's prior “public use” jurisprudence.
Still, Justice Stevens noted that nothing in the opinion precluded states from
further restricting the eminent domain power.

At the same time, the Court suggested limits on the extent of its deference
to local government. Thus, if a city transferred the property of citizen A to
citizen B “for the sole reason that citizen B will put the property to a more
productive use and thus pay more taxes,” such a one-on-one transfer would
“certainly raise a suspicion that a private purpose was afoot.”24 But two
factors distinguished Kelo from this hypothetical. The Court emphasized the
comprehensive nature of the plan, involving many parcels and a wide variety
of uses; it also applauded the careful deliberation that preceded adoption of
the plan, a process that minimized the risk of abuse. Similarly, the Court
noted that a government could not take property for the purpose of benefiting
a private party, either expressly or “under the mere pretext of a public
purpose.”25 But it found no evidence of an improper purpose on the facts of
the case.

Justice Kennedy's concurring opinion suggested that there might be
situations where the “transfers are so suspicious, or the procedures involved
are so prone to abuse, or the purported benefits are so trivial or implausible,
that courts should presume an impermissible private purpose.”26 However,
he concluded that none of these circumstances were present in Kelo.



In her dissent, Justice O'Connor asserted that the decision “significantly
expands the meaning of public use,” effectively allowing a government
entity to “take private property currently put to ordinary private use, and give
it over for new, ordinary private use, so long as the new use is predicted to
generate some secondary benefit for the public—such as increased tax
revenue, more jobs, maybe even esthetic pleasure.”27 She viewed the
outcome as a serious threat to private property rights, because “nearly all real
property is susceptible to condemnation on the Court's theory.”28

Kelo ignited a national debate about eminent domain.29 The family home
has always occupied a special place in our legal culture, and many citizens
worried that their own homes might be condemned. As a result, most state
legislatures adopted statutes that imposed new constraints on the use of the
eminent domain power by local governments; voter initiatives in a number of
states also restricted this power.30

[C] The Future of the Public Use Standard
Is the public use requirement meaningless? Almost, but not quite. In the

wake of Hawaii Housing Authority v. Midkiff (see [B][3], supra), scholars
generally agreed that the Public Use Clause had little impact as an
independent restriction on government action.31 They reasoned that if the
police power permitted a city or other government entity to take a particular
action, then it was automatically authorized to use the eminent domain power
to implement that decision.

Except in unusual cases, virtually every taking can be defended as an
action that conceivably provides a public benefit and thus serves a public
purpose. While Midkiff noted that a “purely private taking” would violate the
public use requirement, this situation was unlikely to occur because it would
presumably exceed the government's police power in the first place.

Kelo changed this picture in two ways.32 First, as noted above, it led a
majority of states to enact legislation that imposed greater constraints on
eminent domain. Of course, the Kelo standard still governs eminent domain
by the federal government, and applies directly to states that have not
adopted post-Kelo legislation. Second, some commentators interpret Kelo as
a signal that the Court is prepared to expand the scope of the public purpose
test.33 If so, Kelo may eventually be viewed as a transitional case—one



leading to a new public use standard.34



§39.06 “... Without Just Compensation”

[A] Defining “Just Compensation”

[1] The Fair Market Value Standard
An unbroken line of Supreme Court decisions defines “just compensation”

as the fair market value of the property when the taking occurs. “Fair market
value,” in turn, means the amount that a willing buyer would pay in cash to a
willing seller.35 The goal is to put the owner in as good a monetary position
as if the property had not been taken, but rather voluntarily sold on the open
market. Fair market value is usually established by evidence concerning
recent sales of the property at issue or sales of comparable properties.36 If the
type of property involved is so rarely sold that fair market value is difficult to
ascertain, the court may apply other just and equitable standards (e.g., the
cost to acquire substitute facilities).37

[2] Impact of Owner's Sentimental Attachment or Special Need
What if an owner places sentimental or subjective value on the property?

Suppose O owns fee simple absolute in Greenacre, a home where her family
has lived for 200 years. The state now condemns the home to build a new
sewage disposal plant. The fair market value of Greenacre to an objective
buyer is $200,000. From O's perspective, however, Greenacre is a unique
family treasure. Moreover, she is not a “willing seller.” It is quite possible
that she would never voluntarily sell the property; in this sense, it is
“priceless” to O. If O were forced to place a dollar value on Greenacre, it
would be far more than $200,000, perhaps $1 million. Yet, by definition, fair
market value is measured only by the market. It does not consider the
sentimental or subjective value that the property may have for any particular
owner. O will thus receive $200,000, not $1 million.

Similarly, fair market value does not necessarily compensate the owner for
the full economic value of the land. For example, in one case, the federal
government condemned three church-owned summer camps with a fair
market value just under $500,000.38 The cost to develop replacement camps,
however, was almost $6 million, because the new camps would have to



comply with expensive regulatory requirements from which the existing
camps were exempt. The Supreme Court held that fair market value does not
include the special value of property to the owner arising from its
adaptability to a particular need.

[B] Future Land Uses
In a free market transaction, the prudent buyer of land will evaluate the

future uses for which the property may be suitable. Suppose B contemplates
purchasing a 400-acre turnip farm owned by S. In negotiating a sales price,
both B and S will assess the possibility that the land may someday be
desirable for another use (e.g., residential development), and therefore be
more valuable than ordinary agricultural property. To what extent must
future expectancies be considered in setting the fair market value of
condemned property?

As a general rule, property must be valued at the highest and best use for
which it could be adapted, not merely its existing use. But the potential
future use must be reasonably probable; the owner's fantasy or speculation
about possible uses is irrelevant. Three factors are typically important in
making this determination:

(1) the physical condition of the land (including location, topography,
etc.),

(2) the current and reasonably probable future zoning of the parcel, and
(3) the market demand for the particular future use.
Controversy often focuses on the likelihood of a future zoning change

(e.g., a rezoning from agricultural to residential use). In most jurisdictions,
only zoning changes that are reasonably probable may be considered.39

The Supreme Court addressed the expectancy issue in Almota Farmers
Elevator & Warehouse Co. v. United States,40 where the federal government
brought an eminent domain action to acquire a term of years leasehold in a
grain elevator complex. The government asserted that the property being
taken consisted only of the tenant's rights during the remaining 7½ years of
the lease; thus, it argued that it was not required to pay additional value
because of the possibility that the lease might be renewed at the end of the
term. The Court concluded, however, that a willing private buyer in a free
market transaction would consider the likelihood of lease renewal,



particularly since renewal seemed probable on the facts of the case.
Observing that eminent domain should not place the tenant in a worse
position than if it had voluntarily sold its leasehold to a private buyer, the
Court reasoned that the government should not escape paying what a willing
buyer would pay for the same property.

[C] Goodwill
The condemnation of a business presents a special problem. Assume the

state condemns O's grocery store in order to build a government office
building on the site. The state obviously must compensate O for the fair
market value of the property taken. But is the property taken defined as (1)
the lot and store building regardless of the current use or (2) the lot and store
building as an ongoing, profitable business? The difference between the two
is goodwill, that is, the going-concern value of a business. Must the state
compensate for the loss of goodwill?

In most jurisdictions, the condemning agency is not required to
compensate for goodwill.41 This result stems from the apparent assumption
that goodwill is portable, i.e., that the displaced business owner can readily
relocate the business to new premises. Yet frequently, the success of a
business is produced more by its unique location than by the owner's
personal abilities. In such a situation, this rule effectively prevents the owner
from receiving full compensation.42

[D] Partial Takings
The law governing the measure of damages for partial takings is

particularly complex. Suppose the state condemns 50 acres from O's 120-
acre farm in order to build a new freeway interchange. The state must
compensate O for the fair market value of the 50 acres so taken. Further, if
the taking reduces the value of O's remaining 70 acres (e.g., by cutting off
irrigation water), the state must pay O severance damages to compensate for
this loss.43

On the other hand, what if the taking of O's 50 acres actually increases the
value of his remaining parcel? O's 70 acres may now be suitable for
commercial use (e.g., gas stations, fast food restaurants) and thus far more
valuable than farm land. Where the owner's retained property receives a
special benefit from the new project—that is, one that directly affects the



particular property, not merely one enjoyed by the public at large—most
states allow the condemning agency to offset this special benefit against any
severance damages due the owner. For example, suppose the condemnation
of O's 50 acres causes $50,000 in severance damages to O's remaining land,
but also increases the value of that land by $100,000; in most jurisdictions, O
will receive no severance damages.

The more difficult question is whether the condemning agency can offset a
special benefit against the compensatory damages otherwise due to the
owner for the land physically taken. Suppose now that the fair market value
of O's 50 acres is $150,000, O suffers no severance damages, and the
freeway project provides a special benefit that increases the value of O's 70
acres by $100,000. Must the agency still pay O $150,000 (fair market value)
or can it pay only $50,000 (fair market value less the special benefit
conferred on the remaining land)? Although the federal rule allows an
agency to offset any special benefit in these circumstances,44 most states do
not permit such an offset.



§39.07 Eminent Domain Procedure
The procedure for eminent domain varies widely from state to state. The

process usually begins with the government's effort to negotiate a voluntary
purchase from the owner. Statutes in many states require such negotiations,
often on the basis of an appraisal performed by the condemning agency and
provided to the owner.45 If negotiations fail, the agency will typically file
suit to condemn the property.

At its core, an eminent domain action is simply a specialized form of
litigation, involving essentially the same pleading, motion, discovery, and
trial stages found in ordinary civil ligation. The issues involved, however, are
quite limited. On occasion, the agency's right to take becomes an issue, such
as where the affected owner can overcome the deferential “public use”
standard (see §39.05) to demonstrate that the taking is for a private purpose
or where the agency lacks the eminent domain power. But in the vast
majority of cases, the only issue is the fair market value of the property.
Market value is determined directly by the trial judge or jury in some states.
In a slightly larger group of states, a commission, master, or referee makes
the initial determination of value; this decision may then be appealed to a
judge or jury. Thus, the central focus of the garden-variety eminent domain
action is a battle between expert appraisal witnesses on the issue of fair
market value.
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§40.01 The Takings Problem
When does land use regulation become a “taking” of private property?1

The Takings Clause of the Fifth Amendment provides: “[N]or shall private
property be taken for public use, without just compensation.”2 At some
point, regulation may so restrict an owner's rights as to become a taking—
thus requiring payment of compensation—even though government does not
physically occupy the land. Defining when such a regulatory taking occurs is
one of the most controversial issues in property law today.

An example illustrates the problem. Assume L's 1,000-acre tract is one of
the last undeveloped forest parcels in County, a fast-growing suburban
county, but is zoned for residential development. County wishes to keep the
forest land within its borders in natural condition in order to protect views,
preserve open space, and minimize adverse impacts from development (e.g.,
additional traffic and air pollution). How should County proceed?
Undoubtedly, County could use its eminent domain power to acquire title to
L's land upon payment of just compensation (see Chapter 39). But can
County secure the same public benefits through regulation? Suppose that
County instead rezones L's parcel into the newly-created “Forest
Preservation” zone, where the only permitted uses are harvesting wild hay,
livestock grazing, and camping. This regulation is an effective substitute for
acquiring title to L's land by eminent domain; under either approach, L's
forest is preserved. Yet the rezoning greatly lowers the market value of L's
land. Must County now compensate L?

The Supreme Court's landmark 1922 decision in Pennsylvania Coal Co. v.
Mahon3 established that regulation will be recognized as a taking if it “goes
too far.”4 But how far is too far? Although the Court has addressed this
question in a number of major decisions, it has never provided a clear
answer. The Court has offered various tests for determining when a
regulatory taking occurs. But these tests—and the results of their application
—are all too often uncertain, confusing, and inconsistent. Rather than
proceeding in a uniform direction from case to case, the law of regulatory
takings resembles a roller coaster: it lurches, jerks, spins, whirls, loops, and
reverses direction, leaving the dazed rider unable to predict the next turn.



The resulting body of case law is variously described as a “mess,” a
“muddle,” and a “swamp.”

In order to understand takings law, the reader must examine the key
Supreme Court decisions in detail and fit them together—like pieces of a
jigsaw puzzle—to form a recognizable picture. Two clues are helpful in this
process. First, the Court's modern decisions generally agree on the purpose
underlying the Takings Clause: “to bar Government from forcing some
people alone to bear public burdens which, in all fairness and justice, should
be borne by the public as a whole.”5 Second, despite different phrasing and
emphasis, all of the Court's various takings tests involve one or more of only
three core variables. The variables are:

(1) the economic impact of the government action on the owner,
(2) the nature of the public interest underlying the government action, and
(3) whether the government action involves physical intrusion or merely

regulation.
One consistent theme emerges from this puzzling body of case law: a

regulation is not a taking simply because it somewhat reduces the market
value of an owner's land. Why not? As the Court explained in Pennsylvania
Coal: “Government could hardly go on if to some extent values incident to
property could not be diminished without paying for every such change in
the general law.”6



§40.02 The Foundation Era of Regulatory
Takings: 1776–1922

[A] Original Intent and the Takings Clause
Did the Framers intend the Takings Clause to apply to regulations that

restrict the use of private property? The answer to this question is a
resounding “no!”7 Although the origin of the Takings Clause is somewhat
murky, “one thing is clear: the draftsmen were not troubled by any issue
involving regulation of the use of land.”8 Colonial law occasionally restricted
the use of land; for example, an early New York City ordinance effectively
banned all slaughterhouses.9 But land use regulation generated no
controversy during this era.

Legal scholars agree that the Takings Clause was originally intended to
apply only if government physically seized or occupied property.10 Two
concerns—both involving physical takings—apparently contributed to the
adoption of the clause (see §39.02[B]). First, during the turmoil of the
Revolutionary War, the American army had often taken privately-owned
food, livestock, and other supplies without making any payment; some
feared this practice might return. Second, and more fundamentally, James
Madison—the principal author of the clause—was seemingly motivated by
fear that populist democracy might lead to the forced redistribution of land
from the rich to the poor.

[B] Early Decisions

[1] The “Nuisance” or “Noxious Use” Exception
Consistent with the Framers' intent, American courts followed a clear rule

during the foundation era: regulation of land use under the police power was
not a taking. The police power authorizes government to regulate the use of
land to protect the public health, morals, safety, and welfare; and early courts
viewed the Due Process Clause as the only constitutional check on this
power. A land use regulation would be upheld against substantive due
process attack if it had a rational relationship to a legitimate government
interest, such as public health or safety (see §38.02[A][3]). Thus, if



government used its police power to regulate a nuisance or other harm to the
public caused by the use of land, the affected landowner was not entitled to
compensation under the Takings Clause.11 Two early Supreme Court
decisions—Mugler v. Kansas12 in 1887 and Hadacheck v. Sebastian13 in
1915—illustrate this approach.

Mugler14 arose when Kansas adopted a statute prohibiting the manufacture
of alcohol. Mugler, who owned a profitable brewery, argued that the law
greatly reduced the market value of his property; the brewery buildings and
machinery were of “little value” for any purpose other than making beer.15

The Court saw this as a simple case. All property in the nation, it reasoned, is
held under the implied obligation that the owner's use will not harm the
community. Thus, “[a] prohibition simply upon the use of property for
purposes that are declared, by valid legislation, to be injurious to the health,
morals, or safety of the community, cannot ... be deemed a taking or an
appropriation of property for the public benefit.”16 The police power “is not
... burdened with the condition that the State must compensate such
individual owners for pecuniary losses they may sustain, by reason of their
not being permitted, by a noxious use of their property, to inflict injury upon
the community.”17 Here, the property had not been seized or physically taken
away. Mugler was free to devote it to any use he desired, except for making
alcohol—the particular “noxious use” banned by the statute.

The Court confronted a similar situation in Hadacheck v. Sebastian.18

Hadacheck purchased land containing a valuable bed of clay and established
a profitable brick-manufacturing factory; at the time, the property was in an
undeveloped area outside of Los Angeles. Later, the area became a
residential district that was annexed to the city. The city adopted an
ordinance that prohibited brick manufacturing in the region and thereby
reduced the value of Hadacheck's land from $800,000 to $60,000. Evidence
in the record showed that Hadacheck's factory emitted “fumes, gases, smoke,
soot, steam, and dust” that “caused sickness and serious discomfort to those
living in the vicinity.”19 On these facts, the Court easily concluded that the
police power allowed the city to regulate the offensive effects of the factory,
thereby protecting the health and comfort of the community. Hadacheck's
resulting financial loss was seen as essentially irrelevant: “There must be
progress, and if in its march private interests are in the way, they must yield
to the good of the community.”20



In short, the Mugler-Hadacheck line of cases held that police power
regulation that prevents harm to the public is not a taking. Although this
doctrine is often called the “nuisance” or “noxious use” exception, its scope
is broader than these terms imply.21

[2] “Reciprocity of Advantage”
A secondary doctrine sometimes used to uphold comprehensive zoning

ordinances and other regulation during the foundation era was reciprocity of
advantage, sometimes called average reciprocity of advantage. The gist of
the doctrine was that the reciprocal benefits or “advantages” of regulation
compensate for its burdens. A regulation was justified when the burdens it
imposed on landowners were offset by the benefits it conferred on them. For
example, suppose a local ordinance provides that no building may exceed
two stories in height. The ordinance burdens landowner K because he cannot
build, for instance, a three-story structure on his parcel. But, at the same
time, the ordinance benefits K because the adjacent lots owned by his
neighbors J and L are similarly restricted. J, for example, cannot construct a
five-story house that would block light and air from reaching K's land. The
ordinance is constitutional because it provides reciprocity of advantage.



§40.03 The Pennsylvania Coal Co. v. Mahon
Revolution and Its Aftermath: 1922–1978

[A] Birth of the Regulatory Takings Doctrine
The Supreme Court's 1922 decision in Pennsylvania Coal Co. v. Mahon22

is generally recognized as the birthplace of the regulatory takings doctrine.23

The Court struck down a state statute as unconstitutional under the Takings
Clause—thus establishing the rule that mere regulation could be a taking—
but offered little guidance about what constitutes a taking.

[B] Facts of Pennsylvania Coal
The case arose in the coal country of northeastern Pennsylvania, a region

long troubled by surface subsidence. Subsurface mining removed the coal
supporting the surface; the land surface then collapsed, sometimes causing
personal injury and property damage. The Pennsylvania Coal Company
conveyed a parcel of land to plaintiffs' predecessor in title, but reserved in
the deed the right to remove all the coal under the land surface. The plaintiff
Mahons later purchased the property (apparently with notice of this
restriction) and moved into the house built on the land.

In the interim, the state adopted a statute that prohibited the mining of coal
under residential areas in a manner that caused the subsidence of any
dwelling. In effect, the statute required that pillars of coal be left in place
underground to support the land surface. When the coal company warned the
Mahons that its future mining operations would soon cause their home to
subside, they sought an injunction pursuant to this statute. In reply, the coal
company argued that the statute was an unconstitutional taking of its mineral
rights.

[C] Holmes' Majority Opinion
Writing for the majority, Justice Holmes concluded that the statute was a

taking of the coal company's property rights. He conceded that
“[g]overnment could hardly go on if to some extent values incident to
property could not be diminished without paying for every such change in



the general law.”24 On the other hand, “if regulation goes too far it will be
recognized as a taking.”25 Holmes found that the Pennsylvania statute indeed
went “too far.” But the test he used to reach this result was far from clear.

Holmes emphasized that “[o]ne fact” for consideration was the “extent of
the diminution,” that is, the extent to which the regulation diminished the fair
market value of the property.26 At the time, Pennsylvania law divided
subsurface mineral rights into two separate estates in land: (a) the mineral
estate (ownership of minerals that can be removed without disturbing the
land surface) and (b) the support estate (ownership of minerals that remain in
place to support the land surface). Holmes found that the extent of the taking
was “great,” because the statute took the coal company's entire support
estate; “[i]t purports to abolish what is recognized in Pennsylvania as an
estate in land—a very valuable estate.”27

In addition, Holmes considered the extent of the public interest served by
the statute. He stressed that the case involved damage only to a single private
house, which could not be viewed as a public nuisance or as damage to the
public in general. Implicit in this analysis was the assumption that plaintiffs
knowingly purchased the surface rights only, aware that they had no right to
support of their house or the land surface itself. Moreover, the statute was
not necessary to protect the plaintiffs' personal safety because the mining
company could provide advance notice of its intention to mine, as indeed had
happened here. Based on this analysis, Holmes found that the “plaintiffs'
position” did not create “a public interest sufficient to warrant so extensive a
destruction of the defendant's constitutionally protected rights.”28

In the balance of the opinion, Holmes proceeded to discuss the general
validity of the statute regardless of “plaintiffs' position.” He failed to explore
the possible public interest in favor of preventing personal injury or property
damage caused by surface subsidence generally, nor did he discuss the
Mugler-Hadacheck rule.29 Rather, he focused only on diminution in value.
Because the statute made it illegal to mine the pillars of coal that supported
the surface, this had “very nearly the same effect for constitutional purposes
as appropriating” the coal.30

[D] Brandeis' Dissenting Opinion
Dissenting, Justice Brandeis argued that the case was clearly controlled by



the Mugler-Hadacheck rule: a “restriction imposed to protect the public
health, safety or morals from dangers threatened is not a taking.”31 The
statute merely prohibited a “noxious use”—subsurface mining that
endangered the public.

Brandeis then opened a debate that remains alive today. Assuming that the
“diminution in value” of property is relevant, to what “property” does this
standard apply? Holmes had viewed the “property” as only the pillars of coal
left in place to support the surface. Brandeis argued, however, that the
relevant “property” was the whole property owned by the coal company;
thus, the extent of diminution in value could be determined only by
comparing (a) the “value of the coal kept in place” with (b) the “value of the
whole property.”32

For example, suppose the coal company could comply with the statute by
removing 98% of the underground coal (the mineral estate) and leaving only
2% of the coal (the support estate) in pillars to support the surface. On these
facts, Brandeis would argue that the statute diminished the value of the
“whole property” only by 2%, which would be a minor impact. Holmes, in
contrast, would argue that the statute eliminated all value from the support
estate (the 2% of coal left in place), causing “total taking”: a 100%
diminution in the value of the “property.” The Brandeis approach to this
issue has prevailed in later decisions (see §40.04[B]).

[E] Aftermath of Pennsylvania Coal
The Pennsylvania Coal decision left the law of regulatory takings in

confusion. A regulation could indeed be a taking if it went “too far,” but
exactly what did this mean? Legal scholars even failed to agree on what test
Holmes had applied. Many interpreted the decision as creating a diminution
in value test, in which the only relevant factor was the extent to which the
regulation diminished the value of the property; these scholars focused on
Holmes' observation that when diminution “reaches a certain magnitude, in
most if not in all cases there must be ... compensation.”33 Other scholars
argued that Holmes had actually used a balancing test, comparing the extent
of the public interest with the extent of diminution; this approach placed
great weight on Holmes' conclusion that the statute did not manifest a public
interest “sufficient to warrant so extensive a destruction.”34 So, what was the
test? And how much diminution in value was too much? Equally



troublesome was the relationship between the new Pennsylvania Coal test
(whatever it was) and the historic “nuisance” or “noxious use” standard. Had
the Court superseded the historic standard or merely created an additional
test?

Over 50 years elapsed before the Supreme Court revisited the takings
issue in its 1978 decision of Penn Central Transportation Co. v. New York
City.35 During this period, the meaning of Pennsylvania Coal remained
unclear. The Court failed to even cite the decision in its next two important
zoning cases—Village of Euclid v. Ambler Realty Co.36 in 1926 and Nectow
v. City of Cambridge37 in 1928—although it later characterized both as
“takings” cases. Over the ensuing decades, Pennsylvania Coal was rarely
cited by any court, and the law of regulatory takings became dormant.
Takings claims were infrequent, and almost always dismissed under the
“nuisance” or “noxious use” test. Regulations enacted to prevent harm to the
public were deemed valid under the police power, while—as a matter of
logic—regulations enacted to benefit the public might presumably require
compensation under the Takings Clause. But the weakness of this approach,
often called the harm-benefit test, was apparent: almost any regulation could
be seen as either harm-preventing or benefit-conferring, depending on one's
perspective.38

Another chapter in the Pennsylvania Coal saga was written in 1987, when
the Supreme Court reached the opposite result in an almost identical case,
Keystone Bituminous Coal Ass'n v. DeBenedictis.39 The case concerned a
later Pennsylvania surface subsidence statute that—like its predecessor—
effectively required coal companies to leave pillars of coal in place to
support the land surface. Applying its modern test (see §40.05), the Court
held that the statute was not a regulatory taking. The Court found that the
newer statute was supported by a broader range of policies than its
predecessor, including the public interest in health, the environment, and the
fiscal integrity of the region, and prevented mining activity that was akin to a
public nuisance. More importantly, the Court followed the Brandeis
approach to the question of defining the relevant “property.” The statute
required coal companies to leave less than 2% of their coal in place, and the
Court found this 2% diminution in the value of the whole property to be
insignificant.



§40.04 Overview of the Modern Era in
Regulatory Takings: 1978–Present

[A] Current Takings Tests
After 56 years of silence, the Supreme Court reentered the takings arena

with its 1978 decision in Penn Central Transportation Co. v. New York
City.40 Since then, the Court has further developed its regulatory takings
jurisprudence in a number of other key decisions. These decisions have
established a series of new (and somewhat inconsistent) standards for
determining when a regulatory taking occurs. Although echoes of the Court's
earlier tests may linger, they have been largely swept aside by these new
standards. Thus, the “nuisance” or “noxious use” test, the “reciprocity of
advantage” approach, and the Pennsylvania Coal test have all apparently
been superseded. But they remain helpful in understanding the current law,
and indeed are still used or cited occasionally, together with more modern
standards.

What are the current takings tests? Although generalizations about takings
law are notoriously risky, there appear to be four independent tests. The
Court opened the modern era by adopting an “ad hoc” approach in Penn
Central. Justice Brennan explained that the Court had “been unable to
develop any ‘set formula’ for determining when ‘justice and fairness’”
required compensation.41 Thus, each future takings case was to be decided
under a new multi-factor balancing test (see §40.05[C]). The three relevant
factors are:

(1) the economic impact of the regulation on the claimant,
(2) the extent to which the regulation interferes with the claimant's

distinct investment-backed expectations, and
(3) the character of the governmental action
In later decisions, the Court crafted three more-or-less “bright line” rules

that supplement the Penn Central standard. Greatly oversimplified, these
“categorical” rules provide that a taking will be found:

(1) if government authorizes a permanent physical occupation of land



(Loretto v. Teleprompter Manhattan CATV Corp.) (see §40.06);
(2) if regulation causes the loss of all economically beneficial or

productive use of land, unless justified by background principles of
property or nuisance law (Lucas v. South Carolina Coastal Council)
(see §40.07); or

(3) if government demands an exaction that either lacks an essential nexus
with a legitimate state interest or lacks rough proportionality to the
impacts of the proposed project (Nollan v. California Coastal
Commission; Dolan v. City of Tigard) (see §40.08).

Accordingly, four different tests might potentially apply to a takings
problem. So—as a practical matter—when does each one apply? The
conventional wisdom is as follows. First, determine if the regulation is a
taking under any of the three special rules (Loretto, Lucas, and Nollan-
Dolan). If not, proceed to a second step: determine whether the regulation is
a taking under the Penn Central standard.42 Of course, the only safe
prediction about the future of regulatory takings jurisprudence is that the law
will continue to change. The four tests of today may well evolve into a quite
different set of standards in the near future.

[B] Defining the Relevant “Property”
What “property” do these standards apply to? Suppose O buys an

undeveloped parcel of land that contains 100 acres, and later government
action adversely affects five acres of the parcel. Do we apply the takings
tests to the 100-acre parcel or the five-acre parcel? First discussed in
Pennsylvania Coal, this question is called the “denominator” or “conceptual
severance” issue.

The law is clear when the government action is a physical occupation.
Under Loretto, any permanent physical occupation of land authorized by
government is a taking (see §40.06[C]). For example, if the county
constructs a public school on five acres of O's property, this is clearly a
taking of the five acres even though O retains possession of the remaining 95
acres.

On the other hand, when the government action is mere regulation—
without any physical occupation—the “whole parcel” is considered.43

Suppose O's 100-acre parcel is initially zoned for low-density residential



development (e.g., one house for every 10 acres), but the county rezones five
acres of the parcel into a “Rural Agriculture” district where no development
of any kind is permitted. As Penn Central makes clear, we would apply its
takings criteria to “the parcel as a whole”—here, the entire 100-acre parcel
(see §40.05[C]).44 Thus, at worst, the economic effect of the rezoning is a
5% loss in value of the 100-acre parcel, not a 100% loss in value of the five-
acre parcel.45



§40.05 Basic Modern Standard for Regulatory
Takings: Penn Central Transportation Co. v.

New York City (1978)

[A] Penn Central in Context
The single most important modern decision about regulatory takings is

Penn Central Transportation Co. v. New York City.46 The takings test it
established brought much-needed coherence to the law and signaled renewed
judicial interest in the topic. The Penn Central test is admittedly vague and
imprecise, sometimes leading to unpredictable results; but it is an
improvement over the mystifying Pennsylvania Coal approach. Although the
three “bright line” rules later created by the Court have somewhat reduced
the role of the Penn Central test, it remains the basic standard used to resolve
most regulatory takings cases today.

[B] Facts of Penn Central
One of the most famous buildings in New York City—Grand Central

Terminal—was designated a “landmark” under the city's Landmarks
Preservation Law. Constructed in 1913, the eight-story terminal was
considered a “magnificent example of the French beaux-arts style.”47 Under
the landmarks law, any change in the exterior architectural features of a
landmark, or construction of any exterior improvement on its site, required
advance approval from a city commission. However, city ordinances also
allowed the owner of a landmark to transfer unused development rights from
the landmark parcel to other nearby parcels.

The owners of the terminal property—Penn Central Transportation Co.
and affiliated companies (“Penn Central”)—leased the airspace above the
terminal to UGP Properties, Inc. (“UGP”) for a 50-year term. Even without
the lease, the existing terminal use provided Penn Central with a reasonable
return on its investment; the lease would provide millions of dollars in
additional income each year. UGP's plan to construct a 55-story office
building in the airspace over the terminal required approval from the
landmarks commission. The commission rejected both the initial design



proposal and 53-story alternative proposal, based mainly on aesthetic
considerations. For example, the commission stated: “To balance a 55-story
office tower above a flamboyant Beaux-Arts facade seems nothing more than
an aesthetic joke. Quite simply, the tower would overwhelm the Terminal by
its sheer mass.”48

At this point—without submitting a proposal for a smaller office building
or trying to transfer development rights to another parcel—Penn Central and
UGP filed suit, alleging that the application of the landmarks law to the
property was a taking. Plaintiffs made two main arguments. First, the law
constituted a total taking of their property rights in the airspace, just as the
statute in Pennsylvania Coal took the coal company's entire support estate.
Second, in the alternative, considering the property as a whole, the law
substantially diminished the value of the land in order to confer the benefits
of landmark preservation on the public; the Mugler-Hadacheck rule was
inapplicable because the law was not intended to prevent public harm.49

[C] The Penn Central Balancing Test
In a 6–3 decision, the Supreme Court held that no taking had occurred.

Writing for the majority, Justice Brennan quickly dismissed the plaintiffs'
first argument that the law was a total taking of their airspace rights.
“‘Taking’ jurisprudence does not divide a single parcel into discrete
segments and attempt to determine whether rights in a particular segment
have been entirely abrogated.”50 The Court would consider the impact of the
law on “rights in the parcel as a whole—here, the city tax block designated
as the ‘landmark site,’” not merely its impact on the airspace rights.51 This
language clearly repudiated the Court's contrary suggestion in Pennsylvania
Coal (see §40.03[C]).

Brennan characterized the Court's past takings decisions as “essentially ad
hoc, factual inquiries” based on several factors, without any “set formula.”52

He then proceeded to create a new multi-factor balancing test for
determining when a regulation constituted a taking. The factors were:

(1) “[t]he economic impact of the regulation on the claimant”;
(2) “particularly, the extent to which the regulation has interfered with

distinct investment-backed expectations”; and
(3) “the character of the governmental action.”53



Applying this test to plaintiffs' second argument, Brennan found that all
three factors supported the conclusion that no taking existed. First, the
economic impact of the law on plaintiffs was not severe. Even without the
office building, Penn Central could derive a reasonable return on its
investment by operating the terminal. Moreover, plaintiffs could still seek to
construct a smaller office building in the airspace or transfer the valuable
development rights to another parcel. Nor did the law interfere with Penn
Central's primary investment-backed expectation concerning use of the
parcel: operating the terminal as it had been used for the last 65 years.
Finally, turning to the character of the government action, the landmarks law
was found to be a regulation reasonably related to the promotion of the
general welfare, not a physical invasion by government.

[D] Exploring the Penn Central Factors

[1] “Economic Impact of the Regulation on the Claimant”
The most important factor appears to be the economic impact of the

regulation on the claimant. Yet the Court provided little information about
how this factor should be applied. Suppose a regulation reduces the fair
market value of B's land from $500,000 to $25,000—a 95% reduction in
value. Is this a taking? Presumably, if a regulation eliminates all
economically viable use of the land or reduces its fair market value to zero,
the economic impact on the claimant would be seen as extremely severe.

On the other hand, the Court made it quite clear that even when a
regulation causes significant “diminution in property value,” it is not a taking
if the regulation is “reasonably related to the promotion of the general
welfare.”54 It observed, for example, that neither the “87½% diminution in
value” in Hadacheck v. Sebastian nor the “75% diminution in value” in
Village of Euclid v. Ambler Realty Co. constituted a taking because the
regulations at issue met this standard.55 But because almost every land use
regulation meets the highly-deferential “rational relationship” standard, this
language literally seems to mean that a regulation that causes even an
extreme reduction in market value (e.g., a 95% reduction or more) would not
be a taking. Adding more confusion, the Court later suggested in Lucas v.
South Carolina Coastal Council that a 95% reduction in value might result in
a taking under the Penn Central test.56



Another approach to this factor focuses on whether the regulation prevents
the owner from obtaining a “reasonable return” from the land. The Court
stressed that Penn Central could obtain a reasonable return on its investment
by continuing to use the land as a terminal, regardless of any transferable
development rights.57

[2] “Extent to Which the Regulation Has Interfered with Distinct
Investment-Backed Expectations”

This rather confusing factor examines the owner's reasonable “investment-
backed” expectations about the use of his or her land.58 The scant case law
on point seems to distinguish between existing uses and potential future uses.
In most instances, the buyer who purchases land already devoted to a legally-
permitted use has a reasonable investment-backed expectation that the use
will continue. For example, the Penn Central Court stressed that the
landmarks preservation ordinance did not interfere with the owner's “primary
expectation”—continuing the existing terminal use.59 Suppose buyer B
purchases a 40-acre shopping center complex—a use clearly allowed by the
local zoning ordinance—consisting of retail stores, parking lot, and related
facilities. If the city council now rezones part of the parking lot into a district
where only “urban recreational uses” (e.g., skateboarding) are permitted,
curtailing parking for shopping center customers, the shopping center might
no longer be profitable. This would be a severe interference with B's
investment-backed expectations.

On the other hand, if a parcel of land is already subject to a zoning
ordinance or other land use regulation at the time of purchase, the buyer may
not have a reasonable investment-backed expectation that she will be able to
violate the law.60 Suppose B wants to develop a new shopping center on
vacant land owned by the county, which is located in an “open space” zone
where no building is permitted. He purchases the parcel and is later unable to
change the zoning to allow development. Under these circumstances,
presumably all courts would agree that the ordinance does not interfere at all
with B's reasonable expectations. B either knew—or, as a prudent investor,
should have known—about the use restriction.61

On the other hand, what if B purchases the land from a private owner? In
Palazzolo v. Rhode Island,62 the Supreme Court rejected the claim that such
a later buyer was “deemed to have notice of an earlier-enacted restriction”



and was thus necessarily “barred from claiming that it effects a taking.”63

The Court reasoned that one private owner somewhere in the chain of title
should be able to bring a takings claim, whether it was the owner at the time
the regulation was enacted or a successor owner. The Court noted, for
example, that the original owner might be barred from suit by the ripeness
requirement; thus, it would be “illogical and unfair, to bar a regulatory
takings claim because of the post-enactment transfer of ownership where the
steps necessary to make the claim ripe were not taken, or could not have
been taken, by a previous owner.”64 Concurring in the decision, Justice
O'Connor emphasized that the existence of regulation at the time of purchase
could be considered as one factor in determining the extent of investment-
backed expectations—but not the only factor.

[3] “Character of the Governmental Action”
The final factor is the character of the government action. The Court

explained that a taking is more likely to be found if the government
interference is a “physical invasion ... than when interference arises from
some public program adjusting the benefits and burdens of economic life to
promote the common good.”65 This factor became less important when the
Court adopted its Loretto rule that any permanent physical occupation
authorized by government is a taking. So what does this factor mean after
Loretto?

The Court's phrasing of the factor suggests that a benefit-conferring
regulation is less likely to be a taking than a physical invasion. Indeed, in a
famous footnote, the Court seemed to abandon the harm-benefit test entirely.
It explained that the Mugler-Hadacheck line of cases was best understood
not as turning on any “noxious” use of land, but rather “on the ground that
the restrictions were reasonably related to the implementation of a policy ...
expected to produce a widespread public benefit and applicable to all
similarly situated property.”66 Therefore, in the Penn Central context, this
factor seems to mean that a regulation that is reasonably related to the public
health, safety, or welfare is not a taking even if it substantially diminishes the
value of the affected land; it is irrelevant whether the regulation is harm-
preventing or benefit-conferring.

Yet the Court clearly backs away from this broad interpretation in later
cases, leaving the modern significance of this factor somewhat unclear.67 In



all probability, a nuisance-prevention regulation is less likely to be viewed as
a taking than one that—like the historic preservation ordinance in Penn
Central—is mainly oriented toward benefiting the public.68



§40.06 Special Rule for Permanent Physical
Occupations: Loretto v. Teleprompter

Manhattan CATV Corp. (1982)

[A] A “Bright Line” Rule
Suppose H owns 200 acres of vacant land destined for future residential

development. Without obtaining H's consent, the U.S. Post Office installs a
permanent mailbox on the edge of H's land. Embedded in a concrete slab, the
mailbox occupies about four square feet of land, less than .00005% of the
total surface area of H's parcel. Is this a taking?

The answer is clearly “yes” under Loretto v. Teleprompter Manhattan
CATV Corp.69 In Loretto, the Supreme Court established a special exception
to the ad hoc Penn Central approach. For the first time, the Court recognized
a bright line rule: any “permanent physical occupation authorized by
government is a taking without regard to the public interests that it may
serve.”70 Here, the mailbox is a permanent physical occupation of H's land,
and hence a taking, regardless of the public interest that its placement on the
land might promote.

Loretto only applies to physical takings. It can be classified as a regulatory
takings case only in the narrow sense that government had authorized the
permanent physical occupation of land by a third party. Yet Loretto is crucial
to understanding the development of regulatory takings jurisprudence.

[B] Facts of Loretto
Loretto revolves around the installation of cable television equipment at a

New York City apartment building. In 1970, the building owner permitted
the local cable television company to install and maintain a “crossover” line
on the building roof. This crossover line had three parts: (1) a thin cable
about 36 feet long; (2) two “directional taps,” each one a 4-inch cube; and
(3) two metal boxes, each approximately 18” by 12” by 6” in size. The
crossover line was part of a cable “highway,” which served other buildings
on the block, not this particular building. Loretto purchased the building in
1971, unaware that the crossover line existed.



In 1973, New York enacted a statute that (a) authorized cable television
companies to install cables and related facilities on residential rental property
without the landlord's consent and (b) provided that the landlord would
receive a “reasonable” payment in return, as determined by a state
commission; the commission later found that a one-time payment of $1.00
was reasonable. Shortly thereafter, the local cable television company
installed a “noncrossover” cable line at Loretto's building; this line provided
cable television service to Loretto's tenants. Loretto later sued, claiming that
the state law was a taking of property without just compensation.

[C] The Loretto Test
The Court held flatly that any “permanent physical occupation” of land is

a taking, regardless of “whether the action achieves an important public
benefit or has only minimal economic impact on the owner.”71 It made no
difference whether government occupied the property itself, or merely—as
here—authorized a third party to do so. The Court reasoned that such an
occupation effectively destroys all of the owner's basic property rights: the
rights to possess, use, and dispose of property. “[T]he government does not
simply take a single ‘strand’ from the ‘bundle’ of property rights: it chops
through the bundle, taking a slice of every strand.”72 Moreover, the Court
observed, in such an extreme case “the property owner entertains a
historically rooted expectation of compensation.”73 After reviewing more
than a century of precedent, the Court concluded that its decisions had
uniformly found a taking in such circumstances.74

Under this standard, the cable installation on Loretto's building was a
taking. The cables and related facilities were attached to the building with
bolts and screws and thus were permanent; this equipment constituted a
physical occupation because it occupied space on and above the roof, and
along the exterior wall of the building. Although the extent of the occupation
was admittedly small, this was relevant only in assessing the amount of
compensation due for the taking.

The Court stressed that not all physical intrusions were takings under this
standard. It distinguished sharply between a “permanent physical
occupation” and a mere “temporary invasion.”75 A temporary invasion—
such as an occasional demonstration at a shopping center76 or intermittent
flooding of agricultural land—is a much smaller interference with an owner's



property rights. It does not wholly eliminate the owner's right to use, or
exclude others from, the land.77 Thus, the Penn Central balancing test
applies to “cases of physical invasion short of permanent appropriation.”78

[D] Reflections on Loretto
The core of Loretto is uncontroversial. The concept that government

seizure or occupation of privately-owned land constitutes a taking is the
historic foundation of the Takings Clause. And, logically, it should make no
difference whether the occupation is performed, or merely authorized, by
government.79

But should this rule extend to trivial and insignificant occupations? For
example, as the dissent noted, New York law requires landlords to supply
mailboxes for their tenants; in effect, a landlord is compelled to purchase and
install mailboxes at his or her own expense. Yet, under the Loretto standard,
if the state purchases mailboxes and installs them at its own expense in a
landlord's building, this is a permanent physical occupation and hence a
taking. Is this distinction of constitutional significance? The dissent argues
that an “intelligible takings inquiry must also ask whether the extent of the
State's interference is so severe as to constitute a compensable taking.”80

Indeed, it seems doubtful that the Framers originally intended the Takings
Clause to apply to trivial intrusions. However, these concerns may be more
theoretical than real. Cases involving de minimis occupations are unlikely to
be brought because the small amount of damages at stake will not warrant
the expense of litigation.

Suppose M illegally dumps hazardous wastes on her rural property,
creating a toxic nightmare that will endanger human life for years to come.
In order to protect the public, the state installs a brick fence around the
contaminated area and erects large warning signs on steel posts. Is this a
taking, such that the state must pay M for the land occupied by the fence and
signs? Seemingly, yes. The fence and signs are as permanent as the cable
equipment in Loretto; and they physically occupy space on M's land. The
Loretto rule is apparently applied regardless of the nature of the public
interest at stake—or the culpability of the landowner—so the strong public
interest in protecting human health and safety here is irrelevant. Of course, if
the occupied land has little or no value—as seems likely—a token payment
to M may satisfy the just compensation requirement.



[E] Aftermath of Loretto
The Supreme Court extended the Loretto rule to personal property in

Horne v. Department of Agriculture.81 The case arose out of a mandatory
federal program intended to help growers by stabilizing raisin prices. Under
the program, (1) every grower would set aside part of his raisin crop; (2) the
government then took title to these raisins, and could sell or otherwise
dispose of them to protect market prices; and (3) each grower received a
share in any proceeds from the sales. The Horne majority reasoned that the
program was a taking under the Loretto rule: a “clear physical taking” where
the growers “lost the entire ‘bundle’ of property rights in the appropriated
raisins—the ‘rights to possess, use and dispose of them.’”82 The majority
rejected the assertion that the Takings Clause affords less protection to
personal property than real property, finding nothing in its text or history to
justify such a distinction.



§40.07 Special Rule for Loss of All
Economically Beneficial or Productive Use:

Lucas v. South Carolina Coastal Council (1992)

[A] A “Bright Line” Rule?
Suppose R owns 20 acres of desert land in pristine natural condition. The

state adopts a desert preservation statute that designates R's land and similar
undeveloped desert property as “conservation zones.” In order to “protect the
fragile desert ecosystem for future generations,” the statute provides that
land in conservation zones may be used only for one purpose: nature study.
Assume that the statute reduces the fair market value of R's land from
$20,000 to zero. Is this a taking?

In Lucas v. South Carolina Coastal Council, the Supreme Court adopted a
“categorical” takings rule: a taking will always be found if regulation
eliminates “all economically beneficial or productive use of land,” unless the
regulation is justified under background principles of property or nuisance
law.83 Under this standard, the desert preservation statute would be
considered a taking. By reducing the value of R's land to zero, the statute
eliminates all economically beneficial or productive use; and no previously-
existing rule of property or nuisance law would justify this intrusion.

[B] Facts of Lucas
Lucas, a real estate developer, paid $975,000 for two beachfront lots in a

residential development located on a barrier island off the coast of South
Carolina. At the time, a state statute required that owners of certain coastal
lands—including beaches and areas adjacent to sand dunes—obtain a permit
before developing their property. Because Lucas's lots were 300 feet away
from the beach when he purchased, they were not covered by this statute.
However, for many years in the recent past, the lots had been either part of
the beach or flooded regularly by the ebb and flow of the tide.

Two years after Lucas's purchase, South Carolina adopted a more
comprehensive statute to preserve its shoreline and beaches. The state
legislature explained, among other things, that by preserving the beach/dune



system as a barrier to hurricanes and other storms, the statute would protect
life and property from serious injury. Accordingly, the statute prohibited all
construction along a long stretch of shoreline, including both of Lucas's lots.
Concluding that the statute reduced the value of Lucas's lots to zero, the trial
court found a regulatory taking had occurred and awarded more than
$1,200,000 in compensatory damages. The South Carolina Supreme Court
reversed, finding that the statute was a valid exercise of the police power to
prevent nuisance-like activities under the Mugler-Hadacheck standard.

[C] The Lucas Test
Writing for the Court, Justice Scalia carved out a special exception to the

Penn Central standard. Acknowledging that the Court generally preferred to
resolve takings cases on an ad hoc basis—as in Penn Central—he
nonetheless identified two “categories” where a taking could be found
without a fact-specific inquiry: (a) “regulations that compel the property
owner to suffer a physical ‘invasion’ of his property” (as in Loretto) and (b)
regulations that deny “all economically beneficial or productive use of
land.”84

This second standard—which governed the outcome in Lucas—is clearly
linked to the Court's early Pennsylvania Coal approach. Under the Lucas
test, a regulation that denies the landowner all economically beneficial or
productive use of his land is a taking, unless the regulation is justified by
“background principles of the State's law of property and nuisance.”85

Applying its new test, the Court held that the statute clearly eliminated all
economically beneficial or productive use of Lucas' land. But it remanded
the case to determine if the statute could be justified under background
principles of South Carolina law, which it appeared to doubt. “It seems
unlikely that common-law principles would have prevented the erection of
any habitable or productive improvements on petitioner's land; they rarely
support prohibition of the ‘essential use’ of land.”86

[D] Exploring the Lucas Factors

[1] Loss of “All Economically Beneficial or Productive Use of
Land”

The first prong of the Lucas test is quite rigorous: the regulation must



deprive the owner of all economically beneficial or productive use of land.87

This standard was met in Lucas because the trial court found that the
construction ban rendered the lots totally valueless—a clear case. But market
value may not be the only relevant yardstick. The test concerns whether land
can be used in a manner that is economically beneficial or productive. And
the meaning of “economically beneficial or productive use” is far from clear.

For example, is a use “economically” beneficial or productive if it
generates any income at all, even if less than a reasonable return on
investment? Suppose that O purchases a tract of wild land for $100,000;
later, the county adopts an “open space” ordinance that requires that the land
be kept in its natural condition. Mining, timber harvesting, agriculture,
residential development, and all other uses that might provide a reasonable
return on O's investment (e.g., $5,000 per year) are all prohibited. However,
assume that O could rent the land to C, a veteran camper, for $100 per year;
C will use the land for recreational camping. Do these facts trigger the Lucas
test? Presumably not. Here O retains an economically beneficial and
productive use because the land produces rental income. The Lucas test
apparently does not mandate a “profitable” use, and the Court noted that its
rule would apply only in “relatively rare situations.”88 On the other hand, the
Court suggested that “requiring land to be left substantially in its natural
state” was a typical example of regulation that deprived an owner of all
economically beneficial or productive options for land use.

Certainly, the precise factual situation before the Court—a statute that
(purportedly) reduced the property value to zero—is highly unlikely to recur.
Even if a law now prohibits all use of a particular parcel of land, a speculator
would probably be willing to purchase it at a low price because the
prohibition might well be lifted or relaxed in the future.

The Court later clarified this factor in Palazzolo v. Rhode Island,89 where
the only permitted use on 18 acres of coastal wetlands was one home. The
owner's planned 74-lot subdivision was valued at $3,150,000, while under
the state's wetlands regulations the land was worth only $200,000 as a
homesite—a 94% diminution in value. But the Court found that the Lucas
standard was not met: “A regulation permitting a landowner to build a
substantial residence on an 18-acre parcel does not leave the property
‘economically idle.’”90



[2] Unless Justified by “Background Principles of the State's
Law of Property and Nuisance”

Having established a new “categorical” rule, the Court immediately
proceeded to create a huge exception. In a rather confusing turnabout, Justice
Scalia first condemned the harm-benefit test as unworkable, and then revived
the Mugler-Hadacheck nuisance exception in modified form.

If the first prong of the Lucas test is met, Justice Scalia explained, this
creates a presumption that a taking has occurred, without the need for fact-
specific inquiry into the public interest that underlies the regulation. This
presumption shifts the burden to the government. In order to avoid takings
liability, the government must now show that the prohibited use would
violate the “background principles of the State's law of property and
nuisance” that govern land ownership.91 In other words, it must be proven
that the right to engage in the particular use was not in the “bundle of rights”
that the owner acquired when purchasing the land.

What are the relevant “background principles”? While state nuisance law
is obviously included, the exception also seems to encompass all aspects of
the particular state's body of property law. This would include, for example,
the public trust doctrine and the right to destroy property without
compensation in emergency situations. Because these “background
principles” differ from state to state, the scope of the exception will vary in
each state. The exception also extends to regulations based on federal law,
according to another section of the opinion.

Yet the scope of this exception remains somewhat unclear on two key
points: (a) which types of law are considered? and (b) when is the relevant
date for determining the law? Referring often to “common-law” principles,
the Court certainly implies that only case law is relevant, not statutes, voter-
adopted initiatives, administrative regulations, or state constitutional
provisions.92 In effect, a legislature cannot adopt a statute that eliminates all
economically beneficial and productive use unless courts could already reach
the same result under common law principles. And the Court suggests that
the restriction must be a “pre-existing limitation” on the owner's title,
presumably existing when the owner acquired title or at some undefined
earlier point. Does this standard “freeze” the state's law in the past or are
courts (or legislatures) able to craft new rules in response to changing
conditions? The majority hints that “changed circumstances or new



knowledge” may justify new regulation.93 If the relevant law is frozen at the
time each owner acquires title, then—even within a single state—the scope
of the exception will vary for every owner.

Justice Scalia stressed the narrow context in which this exception operates.
A property owner, he reasoned, “necessarily expects the uses of his property
to be restricted, from time to time, by various measures newly enacted by the
State in legitimate exercise of its police powers.”94 But regulation that
eliminates all economically valuable use after an owner buys his or her land
has an extraordinarily severe impact on the owner. Thus, it can be justified
only if this restriction already exists in the law when the owner acquires
title.95

[E] Significance of Lucas
Although Lucas ignited scholarly controversy, its practical effect has been

quite limited. State courts and lower federal courts tend to interpret Lucas
narrowly, stressing that it applies only to the unusual situation where
regulation eliminates all economically beneficial or productive use. Thus,
one study of state court opinions concluded that Lucas “has not resulted in
more than a trivial number of constitutional invalidations of state and local
regulations.”96 However, the Lucas saga is far from over. As the case law
continues to evolve, the Lucas standard may be applied to wetland-
preservation laws or similar regulations that seek to protect environmentally-
sensitive lands.

The Lucas majority also signaled interest in reopening the “conceptual
severance” debate, which Penn Central had seemingly resolved. If a
regulation forces a developer to leave 90% of a rural parcel in its natural
condition, for example, the Court opined that “it is unclear whether we
would analyze the situation as one in which the owner has been deprived of
all economically beneficial use of the burdened portion of the tract, or as one
in which the owner has suffered a mere diminution in value of the tract as a
whole.”97



§40.08 Special Rule for Exactions: The Nollan-
Dolan Duo (1987/1994)

[A] The Problem of Exactions
Suppose developer D hopes to build 200 homes on a 50-acre parcel that is

currently zoned for residential use. D needs subdivision approval from
County in order to proceed with the project. In all probability, County will
either (a) deny D's application or (b) grant the application subject to certain
conditions known as exactions. An exaction is a requirement that the
developer provide specified land, improvements, payments, or other benefits
to the public to help offset the impacts of the project. Why demand
exactions? Exactions shift the financial burden of accommodating new
development from local government to the private developer, thereby
avoiding the need for additional taxes or other public revenues. And the
developer typically shifts this cost to buyers through higher prices.

For example, D's project will require construction of roads, sidewalks,
storm drainage, and other public facilities on the 50-acre site. County will
undoubtedly require D to provide these “on-site” improvements. In order to
do this, D will dedicate the necessary land to public use, meaning that D will
convey the land to County for these purposes; D will also construct the
improvements at his own expense. County might also require D to provide
“off-site” improvements (e.g., installing traffic lights at the intersection that
adjoins the site in order to mitigate the impact of extra traffic) or to pay
“impact” fees that compensate for other effects of the project (e.g., to help
finance construction of additional school, water, and sewage facilities). The
logic of these requirements is apparent: since D's project generated the need
for these improvements, D should provide them. D can presumably pass on
these costs to future residents of the project by increasing the sales prices of
the homes.

What happens if County demands an exaction that has little or no
relationship to the impacts of D's project? For example, suppose County
insists that D convey 10 acres of his land to County for a public park as a
condition of subdivision approval. This park is far bigger than needed to
serve D's development. In effect, County is forcing D to provide a free park



for the general public, instead of using its eminent domain power to purchase
the land for this purpose (see Chapter 39). Courts applying state law
generally require that exactions have a “reasonable relationship” with the
project in question, but this is a fairly deferential test. Can D instead
challenge this exaction as an unconstitutional taking?

[B] Nollan v. California Coastal Commission: An
“Essential Nexus” (1987)

The Supreme Court first addressed the exaction issue in Nollan v.
California Coastal Commission.98 The Nollans owned a beachfront lot in
Southern California. A dilapidated house covered part of the lot; the rest of
the lot—between a seawall and the mean high tide line—consisted of a “dry
sand” beach. California law required that the Nollans obtain a special coastal
development permit in order to build a new home on the lot. The state
coastal commission granted the Nollans' permit application subject to a
condition: the Nollans were required to “dedicate” or grant an easement that
allowed the public to cross the portion of their lot on the ocean side of the
seawall. Such an easement would, for example, allow the public to walk
along the beach even at high tide, by crossing through the “dry sand” part of
the Nollans' lot. The Nollans argued that the easement condition was a
taking, and the Supreme Court agreed by a 5–4 vote.

Writing for the majority, Justice Scalia first considered a hypothetical:
assuming the Nollans had never applied for a permit, could the state force
them to provide an easement for public use without compensation? The
answer to this question was clearly “no.” Under the Loretto standard (see
§40.06[C]), this would be the equivalent of a permanent physical occupation
authorized by government, and hence a taking. Thus, the question became
whether requiring the easement as a condition for a land-use permit changed
this result.

Under one prong of the Agins standard (see footnote 68, supra), a land use
regulation is a taking if it does not “substantially advance legitimate state
interests.” Scalia reasoned that a regulation substantially advances a state
interest only if there is an “essential nexus” between an exaction and a state
interest that the exaction is intended to serve. In other words, there must be a
sufficient connection between the end (the state interest) and the means used
to achieve that end (the exaction).



Here, the commission claimed that three state interests supported the
easement condition: protecting the public's ability to see the beach; helping
the public overcome a “psychological barrier” to using the beach; and
avoiding beach congestion. But on the facts of the case, Scalia found that the
easement had no relationship at all with these state interests. Although the
Nollans' new house might adversely affect these state interests, the easement
condition did not prevent or mitigate this problem. For example, if the
planned house would block the public's prior view of the beach from the
street in front of the house, then the commission could legally impose a
height limit or other condition to protect the view. But the easement
condition had no logical connection to this “view from the street” problem; it
merely provided easier travel for people who were already walking on the
beach and who thus already enjoyed an unimpaired view of the beach.99

Thus, the requisite “essential nexus” did not exist.

[C] Dolan v. City of Tigard: The “Rough
Proportionality” Test (1994)

In Dolan v. City of Tigard, the Court answered an issue left unresolved in
Nollan: “[W]hat is the required degree of connection between the exactions
... and the projected impacts of the proposed development?”100

Dolan, who owned a plumbing and electric supply store in Oregon,
planned to double the size of her store, pave the existing gravel parking lot,
and build an additional retail building on her land. The city granted Dolan's
application for a building permit, but imposed two key conditions that
effectively required her to convey or “dedicate” about 10% of her land to the
city. First, because the project would increase the amount of impervious
surface on the land—thus increasing storm-water runoff into the adjacent
creek—Dolan was required to dedicate the part of her land lying within the
creek's 100-year floodplain. Second, because the expanded store would
attract additional customers—thus increasing traffic congestion on local
streets—the city insisted that Dolan also dedicate an easement for a
pedestrian/bicycle pathway over a 15-foot strip of her land.

The Court found an unconstitutional taking on these facts—again by a 5–4
vote—because the dedications demanded by the city lacked the required
degree of connection with the impacts of the project. Chief Justice
Rehnquist, writing for the majority, quickly concluded that the conditions



satisfied the Nollan “essential nexus” standard. Limiting development within
the floodplain promoted the city's interest in preventing floods; and
providing the pedestrian/bicycle pathway served its interest in minimizing
traffic congestion. Rehnquist then explored the degree of connection needed
between the conditions and the impacts of Dolan's project, based on the
Nollan premise that exactions must “substantially advance” such interests.
He concluded that the Fifth Amendment required “rough proportionality”:
“[T]he city must make some sort of individualized determination that the
required dedication is related both in nature and extent to the impact of the
proposed development.”101 Although based on the state court “reasonable
relationship” test, the “rough proportionality” standard is somewhat more
stringent. Moreover, contrary to traditional law, it shifts the burden of proof
to government to justify the exaction.

Under this new standard, no evidence in the record before the Court
justified the floodplain dedication. Rehnquist suggested that the city's interest
in flood control could be satisfied by a less intrusive condition—allowing
Dolan to retain title to the floodplain land, but prohibiting any future
development. Similarly, he found no evidence that the pedestrian/bicycle
path easement was adequately related to the increased traffic that the project
would cause. The record merely reflected that the path “could” offset some
of the increased traffic, not that it “would” offset this traffic.

[D] Aftermath of Nollan-Dolan
Both Nollan and Dolan involved conditions that compelled an owner to

convey an interest in land to the public in exchange for a discretionary land
use approval. In order to withstand constitutional scrutiny under the Takings
Clause, such an exaction must satisfy two separate tests:

(1) there must an “essential nexus” between the exaction and a legitimate
state interest that it serves, and

(2) the exaction must be “roughly proportional” to the nature and extent
of the project's impact.

In light of the Loretto rule that a permanent physical occupation is always
deemed a taking, the Nollan-Dolan standards are not particularly surprising.

Do the Nollan-Dolan standards also apply when government demands a
payment, rather than an interest in land? The Court answered this question



with a clear “yes” in Koontz v. St. Johns River Water Management
District.102 Local governments frequently impose fees on new developments
—such as payments to offset the impact of a residential subdivision on
libraries, parks, and schools—in order to pay for needed infrastructure. The
Koontz majority reasoned that such fees were “functionally equivalent to
other types of land use exactions.”103 It explained that the Nollan-Dolan
standards must apply to these fees because otherwise a local government
could evade the Takings Clause by charging a fee rather than demanding a
property right. For example, it suggested that a government “wishing to
exact an easement could simply give the owner a choice of either
surrendering an easement or making a payment equal to the easement's
value.”104

But what is the difference between (1) an unconstitutional fee and (2) a
legitimate tax? Future litigation will undoubtedly explore this question.



§40.09 Temporary Takings
Suppose that government regulation prevents all use of land for a period of

time. Can the owner recover damages on the theory that the regulation
effected a temporary taking?

In Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning
Agency,105 the Supreme Court rejected the claim that a temporary
moratorium on development in the Lake Tahoe region constituted a taking
under the Lucas standard. The affected landowners argued that they lost all
beneficial use of their property during the 32-month moratorium—a form of
temporal severance. But the Court reasoned that the Takings Clause applied
to the “parcel as a whole,” in both spatial and temporal terms: “Logically, a
fee simple absolute cannot be rendered valueless by a temporary prohibition
on economic use, because the property will recover value as soon as the
prohibition is lifted.”106 Rather than adopting a categorical rule, the Court
indicated that the appropriate test for a temporary taking was the Penn
Central standard.

More recently, in Arkansas Game and Fish Commission v. United States,
the Court identified five factors for determining if a temporary taking has
occurred: (1) the duration; (2) “the degree to which the invasion is intended
or is the foreseeable result of government action”; (3) the character of the
land at issue; (4) the owner's “reasonable investment-backed expectations”;
and (5) the “[s]everity of the interference.”107



§40.10 Judicial Takings?
Can a judicial decision be a taking? Historically, the doctrine has been

limited to actions by the executive and legislative branches. But in Stop the
Beach Renourishment, Inc. v. Florida Department of Environmental
Protection,108 four members of the Supreme Court announced their readiness
to recognize judicial takings.

The case arose when owners of ocean-front properties asserted that a
decision of the Florida Supreme Court had changed state law and thereby
“taken” two of their littoral rights: (1) the right to receive accretions to their
property; and (2) the right to have the “contact of their property with the
water remain intact.”109 By a vote of 8–0, the U.S. Supreme Court held that
such rights did not exist before the Florida decision and, accordingly, no
taking had occurred. But the Court split evenly on whether a judicial taking
could ever occur. Four members of the Court, led by Justice Scalia, observed
that the identity of the state actor that caused a taking was irrelevant: “If a
legislature or a court declares that what once was an established right of
private property no longer exists, it has taken that property, no less than if the
State had physically appropriated it or destroyed its value by regulation.”110

The other four justices reasoned that there was no need to reach the judicial
takings question. As Justice Kennedy explained, “this case does not require
the Court to determine whether, or when, a judicial decision determining the
rights of property owners can violate the Takings Clause.”111 He then
discussed a number of “difficult questions” that recognition of judicial
takings would raise, concerns that the other three justices appeared to
share.112

Accordingly, the issue of whether a judicial decision could be a taking
remains undecided. But it seems likely that the plurality's endorsement of the
judicial takings concept in Stop the Beach Renourishment, Inc. will generate
extensive litigation in the future. As Justice Breyer warned, “the approach
the plurality would take today threatens to open the federal court doors to
constitutional review of many, perhaps large numbers of, state-law cases in
an area of law familiar to state, but not federal, judges.”113



§40.11 Remedies for Regulatory Takings

[A] First English Evangelical Lutheran Church v.
County of Los Angeles

Suppose that City adopts a land-use ordinance in 2017 that prevents O
from constructing a planned shopping center on his vacant land. O sues City.
In 2020, when O's takings case finally comes to trial, the court concludes that
the ordinance is a taking. What remedy will O receive?

After decades of uncertainty, the law is now fairly straightforward: the
remedy for a regulatory taking is compensatory damages. For decades, many
believed that the appropriate remedy was a judgment invalidating the
regulation at issue or similar equitable relief. The Supreme Court clarified
the law in 1987 with its decision in First English Evangelical Lutheran
Church v. County of Los Angeles.114 The Court explained that the Takings
Clause is designed “not to limit the governmental interference with property
rights per se, but rather to secure compensation in the event of an otherwise
proper interference amounting to a taking.”115 In short, the Constitution
requires compensation for a taking.

Under First English, the successful plaintiff always receives compensation
for the “temporary taking” of property at least for the period between (1) the
date the regulation first adversely affected the land and (2) the date of
judgment. But the owner has no right to demand that a “temporary taking” be
made permanent, for this might force government to use its eminent domain
power against its will. Rather, the government has a choice. “Once a court
determines that a taking has occurred, the government retains the whole
range of options already available—amendment of the regulation,
withdrawal of the invalidated regulation, or exercise of eminent domain.”116

If the government elects to keep the regulation in place, the owner is entitled
to compensation for a permanent taking. Alternatively, if the government
chooses to cancel the regulation, the owner only receives compensation for
the temporary taking that occurred during the period when the regulation was
effective.

[B] Measure of Damages for Permanent Taking



For example, suppose that City elects to keep its ordinance in force. The
measure of damages for a permanent taking is well-established. Just as in the
case of eminent domain, the owner is entitled to receive the fair market value
of the property on the date of the taking (see §39.06). Thus, O will receive
the fair market value of his land as of 2017, plus interest on this sum.

[C] Measure of Damages for Temporary Taking
On the other hand, if City rescinds its ordinance in 2020, O will receive

compensation only for the temporary taking of his land between 2017 and
2020. Under First English, the measure of damages for a temporary taking is
the fair market value of the use of the property during the takings period.
Although clear in theory, this standard is usually difficult to apply. The
typical regulatory takings case involves a government restriction on the
future use of vacant land. For instance, but for the city's ordinance, O would
have tried to build his planned shopping center. The fair rental value of O's
property in its undeveloped condition is not adequate compensation for the
loss of revenues from a shopping center. Conversely, the shopping center
might not have been successful, and hence any potential lost profits are too
speculative to provide a basis for damages.

In this situation, most courts determine the difference in the value of the
land with and without the regulation in place, and then compute damages
based on this differential. Suppose that O's property is worth $300,000
burdened by the ordinance, and $1,000,000 without it, a differential of
$700,000. One common approach is to provide a market rate of return on the
value differential. If a reasonable rate of return is 8%, for instance, O will
receive $224,000 in damages (8% of $700,000 per year for four years).
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Fee simple estates, restraints on, 9.08[B]
Free alienation



Autonomy and, battle between
Basic tension, 8.04[C][1]
Swinging pendulum, 8.04[C][2]

Importance of, 9.08[A]
Life estates, restraints on, 9.08[C]

Asset Protection Trust
Generally, 28.03[E]

Assignment
Parties, rights and duties of, 18.03[B]
Sublease, distinguished from

Basic test, 18.02[B][1]
Intent of parties, 18.02[C]
Issue, 18.02[A]
Premises, portion of, 18.02[B][3]
Reentry, contingent right of, 18.02[B][2]

Successive assignments, 18.03[C]
Tenant's right to

Consent, implied waiver of, 18.06[D]
Implied waiver of consent, 18.06[D]
Lease

Prohibition of transfer, 18.06[B]
Reasonableness clause, 18.06[C][2]
Role of, 18.06[A]
Silent consent clause (See Silent Consent Clause)
Sole discretion clause, 18.06[C][1]

Waiver of consent, implied, 18.06[D]
Triangle, 18.03[A]

Attorneys
Sales contracts, role in, 20.02

Avulsion
Water boundaries, 31.05[B]

B
Bailments

Generally, 7.03[A]



Bailee, duties of
Basic standard of care, 7.03[C][1]
Exculpatory contracts, 7.03[C][3]
Misdelivery, 7.03[C][2]

Creation of
Chattel, possession of, 7.03[B][1]
Lock arrangements, park and, 7.03[B][2]
Park and lock arrangements, 7.03[B][2]
Possession of chattel, 7.03[B][1]

Beach Access (See Trespass, subhead: Beach access)
Body Parts

Controversy, 7.05[A]
Human eggs, sperm, and embryos

Destruction of embryos, 7.05[C][2]
Genetic material as property, 7.05[C][1]

Moore v. Regents of the University of California
Decision, 7.05[B][2][b]
Issue, 7.05[B][2][a]
Reflections, 7.05[B][2][c]

Property law, role of, 7.05[B][1]
Sale of human organs, 7.05[B][3]

Bona Fide Purchasers
Exceptions

Overview, 7.04[B][1]
Fraud, goods obtained by, 7.04[B][3]
Merchant, entrustment of goods to, 7.04[B][2]
Money and negotiable instruments, 7.04[B][4]
Negotiable instruments, money and, 7.04[B][4]

General rule, 7.04[A]
Title (See Title, subhead: Bona fide purchaser doctrine)

Boundary Lines
Adverse or hostile possession, claim of right under, 27.03[E][3]
Land boundaries

Acquiescence, 31.05[A]



Agreed boundary line, 31.05[A]
Estoppel, 31.05[A]

Water boundaries
Accretion, 31.05[B]
Avulsion, 31.05[B]

Brokers (See Sales Contracts, subhead: Real estate broker,
role of)
Builder's Implied Warranty of Quality

Generally, 21.04[A]
Successive owners, rights of, 21.04[B]

C
Capture Rule (See Wild Animals, subhead: Capture rule)
Causa Mortis Gifts

Criticisms of, 5.04[C]
Donor's anticipation of imminent death, 5.04[B]
General rule, 5.04[A]
Imminent death, donor's anticipation of, 5.04[B]

Caveat Lessee
Generally, 17.02[A]

Chain of Title
Generally, 25.07[B][1]
Deeds from common grantor of multiple lots, 25.07[B][5]
Prior deed from grantor outside of, 25.07[B][4]
Prior document recorded

Too early, 25.07[B][2]
Too late, 25.07[B][3]

Chattels
Generally, 1.04[C][1]
Bailments, creation of, 7.03[B][1]
Trespass to, 7.06

Civic Republican Theory
Critique of, 2.06[B]
Nature of, 2.06[A]

Civil Rights Act of 1866



Generally, 16.02[B][2]
Climate Change

Generally, 38.07
Sea level changes, 31.03

Cluster Zones
Generally, 37.05[D]

Common Interest Communities
Condominiums, 35.02[A]
Cooperatives, 35.02[B]
Home ownership, 35.01
Owners associations

Judicial review of decisions
Generally, 35.04[B][1]
Architectural design, approval of, 35.04[B][2]
By-laws, adoption of, 35.04[B][3]
Rules, adoption of, 35.04[B][3]

Nature of, 35.04[A]
Planned unit developments, 35.02[C]
Restrictive covenants and

Declaration
Amendment of, 35.03[C]
Role of, 35.03[A]

Validity of covenants
Building restrictions, 35.03[B][4]
Constitutional rights, restrictions on, 35.03[B][5]
General rule, movement toward, 35.03[B][2]
Policy debate, 35.03[B][1]
Sale, restrictions on, 35.03[B][3]
Use restrictions, 35.03[B][4]

Types of
Condominiums, 35.02[A]
Cooperatives, 35.02[B]
Planned unit developments, 35.02[C]

Community Property System



Community property
General principles, 11.04[B][1]
Separate property and

Combination, 11.04[B][2]
Profits received from, 11.04[B][3]

Death, rights upon, 11.04[E]
Divorce, rights upon, 11.04[D]
Marriage

Partnership, as, 11.04[A]
Rights during, 11.04[C]

Partnership, marriage as, 11.04[A]
Separate property

Community property and, combination of, 11.04[B][2]
Profits received from, 11.04[B][3]

Concern, Touch and
Equitable servitudes, 34.04[B][4]
Real covenants (See Real Covenants, subhead: Touch and concern
requirement)

Concurrent Ownership
Co-tenants

Improvement costs, liability for, 10.03[E]
Mortgage, liability for, 10.03[D]
Possession, right to, 10.03[B]
Profits, right to, 10.03[C]
Relationship between, 10.03[A]
Rents, right to, 10.03[C]
Repairs, liability for, 10.03[E]
Tax payments, liability for, 10.03[D]
Waste, liability for, 10.03[F]

Joint tenancy (See Joint Tenancy)
Nature of, 10.01
Tenancy by the entirety (See Tenancy by the Entirety)
Tenancy in common (See Tenancy in Common)
Termination of



Joint tenancy (See Joint Tenancy, subhead: Termination of)
Partition, 10.04[B]

Conditional Zoning
Generally, 37.05[B]

Condominiums
Generally, 35.02[A]

Constructive Eviction Doctrine
Elements of

Overview, 17.04[C][1]
Substantial interference with tenant's use and enjoyment

Defined, 17.04[C][3][a]
Partial constructive eviction, 17.04[C][3][b]

Wrongful conduct of landlord (See subhead: Wrongful conduct of
landlord)

Evolution of, 17.04[B]
Limitations of, 17.04[E]
Nature of, 17.04[A]
Partial constructive eviction, 17.04[C][3][b]
Remedies

Remain in possession and sue for damages, 17.04[D][2]
Sue for damages

Remain in possession and, 17.04[D][2]
Terminate lease and, 17.04[D][1]

Terminate lease and sue for damages, 17.04[D][1]
Substantial interference with tenant's use and enjoyment

Defined, 17.04[C][3][a]
Partial constructive eviction, 17.04[C][3][b]

Wrongful conduct of landlord
Acts of landlord, 17.04[C][2][a]
Conduct of third parties, 17.04[C][2][b]
Omissions of landlord, 17.04[C][2][a]
Third parties, conduct of, 17.04[C][2][b]

Contingent Remainders (See Future Interests, subhead:
Contingent remainders)



Contracts (See Sales Contracts)
Contract Zoning

Generally, 37.05[A]
Cooperatives

Generally, 35.02[B]
Copyrights

Generally, 6.02[B][1]
Overview, 6.02[A]
Authorship, work of, 6.02[B][3]
Fixation, 6.02[B][4]
Infringement

Defenses, 6.02[D][2]
Remedies, 6.02[D][3]
Standards for, 6.02[D][1]

Originality, 6.02[B][2]
Owner, rights of

Duration of rights, 6.02[C][2]
Nature of rights, 6.02[C][1]

Work of authorship, 6.02[B][3]
Cotenancy (See Concurrent Ownership)
Covenants of Title

Generally, 26.02[A]
Breach of, remedies for, 26.02[D]
Breach of title covenant, 20.06[D]
Deed forms, standard, 26.02[B][3]
Encumbrances, covenant against

Nature of covenant, 26.02[B][2][c][i]
Obvious and visible encumbrances, 26.02[B][2][c][iii]
Ordinances, 26.02[B][2][c][ii]
Regulations, 26.02[B][2][c][ii]
Visible encumbrances, obvious and, 26.02[B][2][c][iii]

Express title covenant, 20.06[C]
Further assurances, covenant of, 26.02[B][2][f]
Grantee's successors, rights of



Future covenants, 26.02[C][2]
Present covenants, 26.02[C][1]

Perspectives on, 26.02[E]
Quiet enjoyment, covenant of, 26.02[B][2][e]
Remedies for breach of, 26.02[D]
Right to convey, covenant of, 26.02[B][2][b]
Seisin, covenant of, 26.02[B][2][a]
Standard deed forms, 26.02[B][3]
Types of, 26.02[B][1]
Warranty, covenant of, 26.02[B][2][d]

Curtesy
Death, rights upon, 11.02[D][2]

D
Damages

Contracts, breach of (See Sales Contracts, subhead: Damages)
Mitigation of (See Abandonment, subhead: Mitigate damages by
reletting premises on tenant's behalf)
Permanent takings, measure of damages for, 40.11[B]
Private nuisance, 29.06[B]
Sue for damages

Constructive eviction doctrine
Remain in possession, 17.04[D][2]
Terminate lease, 17.04[D][1]

Implied warranty of habitability (See Implied Warranty of
Habitability, subhead: Sue for damages)

Temporary takings, measure of damages for, 40.11[C]
Death

Generally, 28.01
Escheat, 28.05
Feudal tenures at, incidents of, 8.03[B][3][b]
Intestate succession (See Intestate Succession)
Marital property

Community property system, 11.04[E]
Elective share, 11.03[D]



Modern common law system, 11.03[D]
Traditional common law system

Curtesy, 11.02[D][2]
Dower, 11.02[D][1]

Trusts (See Trusts)
Wills (See Wills)

Deeds
Generally, 23.01
Acceptance, 23.04[C]
Basic types, 23.03[A]
Delivery

Conditional delivery to grantee, 23.04[B][5]
Deed in a box cases, 23.04[B][4]
General principles, 23.04[B][1]
Grantee, conditional delivery to, 23.04[B][5]
Presumptions, 23.04[B][3]
Requirement of, 23.04[B][2]
Third party, to

Death escrow, 23.04[B][6][b]
Sale escrow, 23.04[B][6][a]

Transfer on death, 23.04[B][7]
Description of land

Bounds, metes and, 23.04[A][2][b]
Government survey, 23.04[A][2][c]
Metes and bounds, 23.04[A][2][b]
Methods for, 23.04[A][2][a]
Plat map, 23.04[A][2][d]
Subdivision map, 23.04[A][2][d]

Essential deed components
Description of land (See subhead: Description of land)
General principles, 23.04[A][1]
Nonessential deed components, 23.04[A][3]

Estoppel by, 23.09
Evolution of, 23.02



Forgery, effect of, 23.07
Fraud

Factum, in, 23.08[B]
Inducement, in, 23.08[A]

General warranty deed, 23.03[B]
Interpretation of, 23.05
Quitclaim deed, 23.03[D]
Recordation of, 23.06
Special warranty deed, 23.03[C]
Transfer-on-death deed, 23.04[B][7]
Valid deed, requirements for

Acceptance, 23.04[C]
Delivery (See subhead: Delivery)
Essential deed components (See subhead: Essential deed components)

Deeds of Trust
Generally, 22.11[B]

Defeasible Estates(See Absolute or Defeasible Estates)
Defenses

Copyright infringement, 6.02[D][2]
Equitable servitudes (See Equitable Servitudes, subhead: Defenses)
Patent infringement, 6.03[D][2]
Trademark infringement, 6.04[D][1][b]

Disclosure
Broker's duty to disclose defects, 21.03
Modern trend

Generally, 21.02[B][1]
Legal defects, 21.02[B][3][b]
Material defects, 21.02[B][3][a]
Off-site conditions, 21.02[B][3][c]
Physical defects, 21.02[B][3][b]
Psychologically impacted property (See subhead: Psychologically
impacted property)
Requirement of disclosure, 21.02[B][2]
Waiver of duty, 21.02[B][4]



Psychologically impacted property
Intangible defects, statutory restrictions on duty to disclose, 21.02[B]
[3][d][iv]
Issue, 21.02[B][3][d][i]
Stambovsky v. Ackley

Generally, 21.02[B][3][d][ii]
Reflections on, 21.02[B][3][d][iii]

Seller's duty to disclose defects
Common law approach, 21.02[A]
Hazardous substance contamination, 21.02[C]
Modern trend (See subhead: Modern trend)

Divorce (See Marital Property, subhead: Divorce, rights upon)
Domain Names

Generally, 6.08
Dower

Death, rights upon, 11.02[D][1]
E

Easements
Generally, 32.01
Affirmative easement, 32.02[B][1]
Appurtenant

Generally, 32.02[B][2]
Transfer of, 32.10[A]

Classification of
Affirmative easement, 32.02[B][1]
Appurtenant, 32.02[B][2]
In gross, 32.02[B][2]
Negative easements (See Negative Easements)

Defined, 32.02[A]
Express easements (See Express Easements)
Implied from prior existing use (See Implied Easements)
In gross

Generally, 32.02[B][2]
Transfer of, 32.10[B]



Irrevocable licenses (See Irrevocable Licenses)
Licenses, 32.13
Necessity, by (See Easements by Necessity)
Negative easements (See Negative Easements)
Prescriptive easements (See Prescriptive Easements)
Profits, 32.14
Scope of

Benefit land other than dominant land, 32.09[B]
Dimensions, change in, 32.09[C]
Dominant land, benefiting land other than, 32.09[B]
Frequency, 32.09[A]
Intensity, 32.09[A]
Location, change in, 32.09[C]
Manner, 32.09[A]

Termination of
Generally, 32.11[A]
Abandonment, 32.11[B]
Misuse, 32.11[C]
Prescription, 32.11[D]

Transfers of
Appurtenant, 32.10[A]
In gross, 32.10[B]

Types of, 32.08
Easements by Necessity

Creation of
Elements, 32.05[B][1]
Reasonable necessity, 32.05[B][3][b]
Severance of title, 32.05[B][2]
Strict necessity, 32.05[B][3][a]
Time of severance

Reasonable necessity, 32.05[B][3][b]
Strict necessity, 32.05[B][3][a]

Nature of, 32.05[A]
Policy rationale, 32.05[C]



Economics Movement, Law and
Critique of, 2.05[B]
Nature of, 2.05[A]

Ejectment
Termination of tenancy, 19.06

Eminent Domain
Generally, 39.01
Future interest rights

Transferee, held by, 14.08[C]
Transferor, held by, 13.04[C]

Just compensation
Fair market value standard, 39.06[A][1]
Future land uses, 39.06[B]
Goodwill, 39.06[C]
Partial takings, 39.06[D]
Sentimental attachment, 39.06[A][2]
Special needs, 39.06[A][2]

Private property, 39.03
Procedure for, 39.07
Public purpose test

Berman v. Parker, 39.05[B][2]
Hawaii Housing Authority v. Midkiff, 39.05[B][3]
Kelo v. City of New London, 39.05[B][4]
Shift to new standard, 39.05[B][1]

Public use requirement
Defined, 39.05[A]
Future of, 39.05[C]
Public purpose test (See subhead: Public purpose test)

Taking defined, 39.04
Takings Clause (See Takings Clause)

Encroachments
Trespass, 30.06

Environmental Regulation
Endangered species, 38.07[B]



Hazardous substances, 38.07[C]
Issue, 38.07[A]
Wetlands, 38.07[D]

Equitable Distribution (See Marital Property, subhead:
Equitable distribution)
Equitable Estoppel

Statute of fraud exception, 20.04[B][4][c]
Equitable Mortgage

Generally, 22.11[C]
Equitable Servitudes

Generally, 34.01
Anti-discrimination protections

Group homes, 34.06[B][3]
Racial covenants, 34.06[B][1]
Single-family residence covenants, 34.06[B][2]

Benefit to run, 34.04[C]
Breach of, remedies for

Generally, 34.07
Servitudes, 34.08[D]

Burden and benefit both run, requirement for, 34.04[D]
Burden to run

Common plan, 34.04[B][2]
Concern requirement, touch and, 34.04[B][4]
Intent to bind successors, 34.04[B][3]
Notice to successors, 34.04[B][5]
Pornography restriction, 34.04[B][6]
Requirements for, 34.04[B][1]
Touch and concern requirement, 34.04[B][4]
Writing, promise in, 34.04[B][2]

Changed conditions
Border lots, 34.06[C][2]
Defense, nature of, 34.06[C][1]

Common plan
Burden to run, 34.04[B][2]



Implied burden, 34.05[B]
Concern requirement, touch and, 34.04[B][4]
Defenses

Generally, 34.06[A]
Acquiescence, 34.06[D][1]
Changed conditions, 34.06[C][1]
Estoppel, 34.06[D][2]
Laches, 34.06[D][3]
Relative hardship, 34.06[D][4]
Unclean hands, 34.06[D][5]

Defined, 34.02[A]
Evolution of, 34.03
Group homes, 34.06[B][3]
Implied benefit, 34.05[C]
Implied burden

Common plan, 34.05[B]
Implied reciprocal covenant, 34.05[B]

Modification of servitudes, 34.08[C]
Notice to successors, 34.04[B][5]
Original promisee versus promisor's successor (See subhead: Burden to
run)
Other doctrines, distinguished from, 34.02[B]
Perspectives on, 34.04[A]
Pornography restriction, 34.04[B][6]
Promisee's successor versus original promisor, 34.04[C]
Promisee's successor versus promisor's successor, 34.04[D]
Racial covenants, 34.06[B][1]
Remedies for breach of

Generally, 34.07
Servitudes, 34.08[D]

Restatement (Third) of Property
General approach, 34.08[A]
Servitudes (See subhead: Servitudes)

Servitudes



Breach of, remedies for, 34.08[D]
Creation of

Basic requirements, 34.08[B][1]
Special issues, 34.08[B][2]

Modification of, 34.08[C]
Remedies for breach of, 34.08[D]
Termination of, 34.08[C]

Single-family residence covenants, 34.06[B][2]
Subdivisions

Implied benefit, 34.05[C]
Implied burden

Common plan, 34.05[B]
Implied reciprocal covenant, 34.05[B]

Restrictions on, 34.05[A]
Termination of

Anti-discrimination protections (See subhead: Anti-discrimination
protections)
Changed conditions
Border lots, 34.06[C][2]
Defense, nature of, 34.06[C][1]
Defenses (See subhead: Defenses)
Servitudes, 34.08[C]

Touch and concern requirement, 34.04[B][4]
Escheat

Generally, 28.05
Escrow

Close of escrow
Compensation after, 26.04[C][2]
Title assurance before, 26.04[C][1]

Death escrow, 23.04[B][6][b]
Sale escrow, 23.04[B][6][a]
Third party, delivery of deed to

Death escrow, 23.04[B][6][b]
Sale escrow, 23.04[B][6][a]



Estates
Generally, 8.01
Absolute estates (See Absolute or Defeasible Estates)
Alienation (See Alienation)
Byzantine system, 9.01
Classification of, 9.03
Concurrent estates (See Concurrent Ownership)
Creation of, 9.02
Defeasible estates (See Absolute or Defeasible Estates)
Defined, 8.02
England, feudalism in (See Feudalism)
Evolution of

Statute Quia Emptores, 8.03[D][2]
Subinfeudation, problems produced by, 8.03[D][1]
Tenures to estates, from, 8.03[D][3]

Fee simple (See Fee Simple)
Fee tail (See Fee Tail)
Feudal system (See Feudalism)
Freehold estates (See Freehold Estates)
Future interest, defined, 8.02
Leasehold estates (See Leasehold Estates)
Life estates (See Life Estates)
Modern law governing

Communal ownership, developments in, 8.06[B]
Fee simple absolute, victory of, 8.06[A]
Gender equality in marital property ownership, 8.06[C]
Marital property ownership, gender equality in, 8.06[C]

Nonfreehold estates, 9.04
Possessory estate, 12.04[C]
Post-feudal England, 8.04[D]
United States

Demand for English complexities, 8.05[D]
Democratic concerns, 8.05[E]
Express exception for local American conditions, 8.05[C]



Reception of English property law, 8.05[A]
Simplification due to lack of legal resources, 8.05[B]

Waste (See Waste)
Estoppel

Deed, by, 23.09
Equitable estoppel, 20.04[B][4][c]
Equitable servitudes, defense in, 34.06[D][2]
Land boundaries, 31.05[A]

Eviction
Constructive eviction doctrine (See Constructive Eviction Doctrine)
Good cause eviction, 19.04[A][3]
Rent control, 16.03[B][2][d]
Retaliatory eviction (See Periodic Tenancy, subhead: Retaliatory
eviction)
Self-help eviction (See Self-Help Eviction)
Summary eviction

Constitutionality of, 19.07[B]
Procedure for, 19.07[A]

Exclusionary Zoning
Additional techniques, 38.04[C]
Issue, 38.04[A]
Multi-family housing

Federal decisions
Fair Housing Act, 38.04[B][1][b]
Village of Arlington Heights v. Metropolitan Housing Development
Corporation, 38.04[B][1][a]

State decisions, 38.04[B][2]
Executory Interests (See Future Interests, subhead: Executory
interests)
Express Easements

Creation of
Grant, by, 32.03[B][1]
Reservation, by, 32.03[B][2]

Nature of, 32.03[A]



Policy rationale, 32.03[C]
F

Fair Housing Act
Anti-discrimination legislation

Children, families with, 16.02[B][1][c]
Families with children, 16.02[B][1][c]
Handicap, based on, 16.02[B][1][d]
Proof of, 16.02[B][1][b]

Exclusionary zoning, 38.04[B][1][b]
General provisions, 16.02[B][1][a]
Group homes, zoning for, 38.03[C][3]

Zoning
Exclusionary zoning, 38.04[B][1][b]
Group homes, 38.03[C][3]

Family Zoning
Group homes

Equal protection, 38.03[C][2]
Fair Housing Act, 38.03[C][3]
Nature of, 38.03[C][1]

Issue, 38.03[A]
Unrelated families

Developments after Belle Terre, 38.03[B][2]
Village of Belle Terre v. Boraas, 38.03[B][1]

Fee Simple
Absolute estates (See Absolute or Defeasible Estates, subhead: Fee
simple)
Characteristics of, 9.05[B][1]
Creation of, 9.05[B][2]
Defeasible estates (See Absolute or Defeasible Estates, subhead: Fee
simple)
Estate owner, rights and duties of, 9.05[B][3]
Restraints on, 9.08[B]

Fee Tail
Characteristics of, 9.05[C][1]



Creation of, 9.05[C][2]
Demise of, 9.05[C][5]
Estate owner, rights and duties of, 9.05[C][4]
Future interests, 9.05[C][3]

Feudalism
Demise of, 8.04[B]
Evolution of estates (See Estates, subhead: Evolution of)
Foundation, 8.03[A]
Landlord-tenant law, 15.04[A]
Post-feudal England

Autonomy and free alienation, battle between
Basic tension, 8.04[C][1]
Swinging pendulum, 8.04[C][2]

Demise of feudalism, 8.04[B]
Economic conditions, 8.04[A]
Estates in land system, 8.04[D]
Free alienation and autonomy, battle between

Basic tension, 8.04[C][1]
Swinging pendulum, 8.04[C][2]

Social conditions, 8.04[A]
Subinfeudation

Generally, 8.03[C]
Problems produced by, 8.03[D][1]

Tenures
Free tenure, 8.03[B][1]
Incidents
Death, at tenant's, 8.03[B][3][b]
Lifetime, during tenant's, 8.03[B][3][a]
Services, 8.03[B][2]
Unfree tenure, 8.03[B][1]

Finders' Rights
Abandoned property

Found property, 4.03[B][1]
Owner, rights of, 4.04[B]



Defined, 4.02[A]
Found property, categories of

Abandoned property, 4.03[B][1]
Criticism of, 4.03[C]
Lost property, 4.03[B][2]
Mislaid property, 4.03[B][3]
Traditional categories, 4.03[A]
Treasure trove, 4.03[B][4]

Landowner, rights of
Issue, 4.06[A]
Private land, objects found in

Location of object, 4.06[B][1]
Status of finder, 4.06[B][2]

Public places, objects found in, 4.06[D]
Treasure trove, 4.06[C]
True owner, returning to, 4.06[E]

Lost property
Found property, 4.03[B][2]
Owner, rights of, 4.04[A]

Mislaid property
Found property, 4.03[B][3]
Owner, rights of, 4.04[A]

Nonportable objects, 4.02[B]
Owner, rights of

Generally, 4.01
Abandoned property, 4.04[B]
Lost property, 4.04[A]
Mislaid property, 4.04[A]

Statutes governing, 4.07
Third persons, rights of

Armory v. Delamirie, 4.05[B]
Finders keepers, 4.05[A]
Relativity of title, 4.05[C]

Treasure trove



Found property, 4.03[B][4]
Landowner, rights of, 4.06[C]

First Occupancy Theory
Critique of, 2.02[B]
Nature of, 2.02[A]

Fixtures
Generally, 1.04[B]
Leased premises, 17.09

Floating Zones
Generally, 37.05[C]

Foreclosure
Borrower's rights before, 22.09[B]
Distribution of sales proceeds, 22.09[C][4]
Equitable redemption, 22.09[B][2]
Generally, 22.09[A]
Judicial foreclosure, 22.09[C][1]
Nonjudicial foreclosure, 22.09[C][2]
Procedure, 22.09[C]
Reinstatement, 22.09[B][1]
Rights after, 22.10

Borrower protection laws, cost of, 22.10[C]
Borrower's rights, 22.10[A]
Lender's rights, 22.10[B]

Setting aside the sale, 22.10[C]
State of title after, 22.09[C][3]
Statutory redemption, 22.10[B]

Freehold Estates
Generally, 9.04
Absolute estates (See Absolute or Defeasible Estates)
Defeasible estates (See Absolute or Defeasible Estates)
Duration of, 9.05[A]
Equitable interests, 9.07
Fee simple (See Fee Simple)
Fee tail (See Fee Tail)



Legal interests, 9.07
Life estates (See Life Estates)

Future Interests
Generally, 12.01
Basic categories, 12.04[A]
Charitable motive, 12.03[B]
Classification of, 12.05
Common law approach

Autonomy versus marketability, 12.06[A]
Compromises in, 12.06[B]
Marketability, autonomy versus, 12.06[A]

Contemporary relevance of, 12.09
Contingent future interests held by transferee

Restrictions on, 14.09
Rule against perpetuities, 14.10[C][2][a]

Contingent remainders
Generally, 14.03[C][3]
Destructibility of, 14.14
Transfer of interests, 14.07[C]
Vested remainders, distinguished from, 14.03[F]

Defined, 8.02; 12.02
Economic motive, 12.03[B]
Eminent domain proceeds

Transferee, held by, 14.08[C]
Transferor, held by, 13.04[C]

Executory interests
Generally, 14.04[A]
Basic distinction, 14.04[C][1]
Defined, 14.04[B]
Examples of, 14.04[D]
Remainders, distinguished from, 14.05
Shifting executory interests, 14.04[C][2]
Springing executory interests, 14.04[C][3]
Transfer of interests, 14.07[C]



Family support motive, 12.03[A]
Fee tail estates, 9.05[C][3]
Interest holder, rights of

Adverse possession, protections under, 27.05[E]
Eminent domain proceeds, 13.04[C]
General principles, 13.04[A]
Waste, prevention of, 13.04[B]

Legislative reform, 12.07
Life estates, 9.05[D][3]
Possessory estate, 12.04[C]
Relevance, contemporary, 12.08
Remainders

Generally, 14.03[A]
Contingent remainders (See subhead: Contingent remainders)
Defined, 14.03[B][1]
Examples of, 14.03[B][2], [D]
Executory interests, distinguished from, 14.05
Transformation into other future interests, 14.03[E]
Types of, 14.03[C][1]
Vested remainders (See subhead: Vested remainders)

Rule against perpetuities (See Rule Against Perpetuities)
Shelley's case, rule in, 14.13
Shifting executory interests, 14.04[C][2]
Springing executory interests, 14.04[C][3]
Subcategories of, 12.04[B]
Transferee, held by

Classification of, 14.02
Common law principles, 14.01
Contingent future interests

Restrictions on, 14.09
Rule against perpetuities, 14.10[C][2][a]

Creation of interests, 14.06
Executory interests (See subhead: Executory interests)
Interest holder, rights of



Eminent domain proceeds, 14.08[C]
General principles, 14.08[A]
Waste, 14.08[B]

Remainders (See subhead: Remainders)
Rule against perpetuities (See Rule Against Perpetuities)
Transfer of interests

Contingent remainders, 14.07[C]
Executory interests, 14.07[C]
Free transferability, 14.07[A]
Vested remainders, 14.07[B]

Transfer of interests
Transferee, held by (See subhead: Transferee, held by)
Transferor, held by, 13.03

Transferor, held by
Entry, right of, 13.02[C]
Interest holder, rights of (See subhead: Interest holder, rights of)
Modern reforms, 13.05
Possibility of reverter, 13.02[B]
Reversion, 13.02[A]
Transfer of interests, 13.03
Types, 13.01

Vested remainders
Generally, 14.03[C][2][a]
Contingent remainders, distinguished from, 14.03[F]
Divestment, subject to, 14.03[C][2][c]
Indefeasibly vested remainder, 14.03[C][2][b]
Open, subject to, 14.03[C][2][d]
Transfer of interests, 14.07[B]

Waste
Transferee, held by, 14.08[B]
Transferor, held by, 13.04[B]

Worthier title doctrine, 14.12
G

Gifts



Generally, 5.01
Causa mortis (See Causa Mortis Gifts)
Class gifts, special rule for, 14.10[C][4][b]
Defined, 5.02
Donor's autonomy, restrictions on, 5.05
Inter vivos (See Inter Vivos Gifts)

Good Faith Improver
Trespass, 30.07

H
Home Ownership

Common interest communities, 35.01
Horizontal Privity

Competing views of, 33.04[B][5][a]
Mutual interests, 33.04[B][5][b]
Not necessary, 33.04[B][5][d]
Successive interests, 33.04[B][5][c]

Hostile Possession (See Adverse Possession, subhead: Hostile
possession under claim of right)
Human Body Parts (See Body Parts)

I
Illegal Lease Doctrine

Generally, 17.05
Implied Easements

Creation of
Apparent use, 32.04[B][3]
Continuous use, 32.04[B][3]
Elements, 32.04[B][1]
Existing use, 32.04[B][3]
Reasonable necessity, 32.04[B][4]
Severance of title, 32.04[B][2]

Nature of, 32.04[A]
Policy rationale, 32.04[C]

Implied Warranty of Habitability
Arguments against, 17.06[B][2]



Arguments for, 17.06[B][1]
Breach of, remedies for (See subhead: Remedies for breach of)
Nature of, 17.06[A]
Policy considerations

Arguments against implied warranty, 17.06[B][2]
Arguments for implied warranty, 17.06[B][1]

Procedure for, 17.06[D]
Remedies for breach of

Remain in possession, 17.06[E]
Deduct remedy and, 17.06[E][2]
Repair remedy and, 17.06[E][2]
Sue for damages and (See subhead: Sue for damages)
Withhold rent and, 17.06[E][1]
Repair remedy, remain in possession and, 17.06[E][2]
Terminate lease and sue for damages, 17.06[E][4]
Withhold rent, remain in possession and, 17.06[E][1]

Scope of
Overview, 17.06[C][1]
Compliance with housing code, 17.06[C][2]
Fit for human habitation, 17.06[C][3]
Housing code, compliance with, 17.06[C][2]

Statutory requirements, 17.07
Sue for damages

Remain in possession and
Overview, 17.06[E][3][a]
Damages, measure of, 17.06[E][3][b]

Terminate lease and, 17.06[E][4]
Waiver of, 17.06[F]

Improvement Costs
Cotenants', liability of, 10.03[E]

Imputed Notice
Title, 24.06[E]

Infringement
Copyrights (See Copyrights, subhead: Infringement)



Patents (See Patents, subhead: Infringement)
Trademarks (See Trademarks, subhead: Infringement)

Injunctions (See Private Nuisance, subhead: Injunctions)
Inquiry Notice

Defined, 24.06[D][1]
Possession of land, notice from

General principles, 24.06[D][2][a]
Possession, acts constituting, 24.06[D][2][c]
Tenants in possession, 24.06[D][2][b]

Recorded document, reference to, 24.06[D][3]
Installment Land Contract

Evaluation of, 22.11[D][3]
Generally, 22.11[D][1]
Vendee's breach, impact of, 22.11[D][2]

Intangible Personal Property
Generally, 1.04[C][2]

Intellectual Property
Generally, 6.01
Artists, moral rights of, 6.09
Copyrights (See Copyrights)
Domain names, rights in, 6.08
International News Service v. Associated Press, 6.06
Moral rights of artists, 6.09
Patents (See Patents)
Publicity, rights of

Critique of, 6.07[B]
Nature of rights, 6.07[A]

Trademarks (See Trademarks)
Trade secrets, 6.05

Inter Vivos Gifts
Acceptance, 5.03[D]
Constructive delivery, 5.03[C][2][b]
Delivery

Demise of, 5.03[C][3]



Methods of
Constructive delivery, 5.03[C][2][b]
Manual delivery, 5.03[C][2][a]
Symbolic delivery, 5.03[C][2][c]
Third person, delivery to, 5.03[C][2][d]

Requirement of, 5.03[C][1]
General rule, 5.03[A]
Intent, 5.03[B]
Manual delivery, 5.03[C][2][a]
Symbolic delivery, 5.03[C][2][c]
Third person, delivery to, 5.03[C][2][d]

Inter Vivos Trusts
Benefits of, 28.03[C][2]
Creation of, 28.03[C][1]

Intestate Succession
English foundation, 28.04[B]
Modern rules

Issue, rights of, 28.04[C][3]
Other blood relatives, rights of, 28.04[C][5]
Parents, rights of, 28.04[C][4]
Spouse, rights of, 28.04[C][2]
Uniform system, movement towards, 28.04[C][1]

Problem of, 28.04[A]
Irrevocable Licenses

Creation of
Elements, 32.07[B][1]
Knowledge of licensor, 32.07[B][4]
License, 32.07[B][2]
Licensee's reliance, 32.07[B][3]
Licensor, knowledge of, 32.07[B][4]
Reliance by licensee, 32.07[B][3]

Nature of, 32.07[A]
Policy rationale, 32.07[C]

J



Joint Tenancy
Bank accounts, 10.02[B][5]
Characteristics of, 10.02[B][1]
Contemporary relevance in land, 10.02[B][4]
Creation of, 10.02[B][2]
Severance of (See subhead: Termination of)
Termination of

Agreement between joint tenants, 10.04[A][3]
Conveyance of entire interest, 10.04[A][1]
Lease executed by one tenant, 10.04[A][2]
Mortgage executed by one tenant, 10.04[A][2]
Partition, 10.04[B]

Transferability of, 10.02[B][3]
Jurisprudential Foundations

Civic republican theory
Critique of, 2.06[B]
Nature of, 2.06[A]

First occupancy theory
Critique of, 2.02[B]
Nature of, 2.02[A]

Labor-desert theory
Critique of, 2.03[B]
Nature of, 2.03[A]

Liberty theory
Critique of, 2.06[B]
Nature of, 2.06[A]

Personhood theory
Critique of, 2.07[B]
Nature of, 2.07[A]

Private property, recognition of, 2.01
Utilitarianism (See Utilitarianism)

Just Compensation (See Eminent Domain, subhead: Just
compensation)

L



Labor-Desert Theory
Critique of, 2.03[B]
Nature of, 2.03[A]

Laches
Equitable servitudes, defense in, 34.06[D][3]

Landlord-Tenant Law
Generally, 15.01
Contract, lease as, 15.06[C]
Conveyance, lease as, 15.04[C]; 15.06[C]
Duty to occupy, tenant's

General rule, 16.05[A]
Implied covenant to operate business exception, 16.05[B]

Feudal foundation, 15.04[A]
Historical evolution

Common law approach, 15.04[C]
Conveyance, lease as, 15.04[C]
Feudal foundation, 15.04[A]
Medieval farmer, 15.04[B]
Paradigm tenant, 15.04[B]

Homelessness, 15.06[D]
Leasehold estates (See Leasehold Estates)
Leases (See Leases)
Modern revolution

Contract, lease as, 15.06[C]
Conveyance, lease as, 15.06[C]
Homelessness, 15.06[D]
Paradigm tenant, 15.06[B]
Poor urban resident, 15.06[B]
Wave of change, 15.06[A]

Paradigm tenant
Medieval farmer, 15.04[B]
Poor urban resident, 15.06[B]

Possession, landlord's duty to deliver (See Possession)
Rent (See Rent)



Rent control (See Rent, subhead: Rent control)
Selection of tenants

Anti-discrimination legislation
Civil Rights Act of 1866, 16.02[B][2]
Fair Housing Act (See Fair Housing Act)
State legislation, 16.02[B][3]

Common law, 16.02[A]
Tenancy, termination of (See Termination of Tenancy)
Wave of change, 15.06[A]

Lateral Support
Generally, 31.04[A]

Law and Economics Movement
Critique of, 2.05[B]
Nature of, 2.05[A]

Leased Premises
Common law foundation

Caveat lessee, 17.02[A]
Repairs (See subhead: Repairs)

Constructive eviction doctrine (See Constructive Eviction Doctrine)
Fixtures, 17.09
Illegal lease doctrine, 17.05
Implied warranty of habitability (See Implied Warranty of Habitability)
Personal injury, landlord liability for

Criminal activities, 17.08[C]
Exceptions, 17.08[A][2]
Landlord immunity, 17.08[A][1]
Modern trends, 17.08[B]
Traditional approach

Exceptions, 17.08[A][2]
Landlord immunity, 17.08[A][1]

Repairs
Landlord, duty of, 17.02[D]
Lease provisions on, 17.02[B]
Tenant, duty of, 17.02[C]



Substandard housing, 17.03
Tenant beware, 17.01

Leasehold Estates
Categories of, 15.05[A]
Defined, 15.02
Nonpossessory interests, distinguished from

Basic distinction, 15.03[A]
Possession and use, boundary between, 15.03[B]
Use and possession, boundary between, 15.03[B]

Periodic tenancy (See Periodic Tenancy, subhead: Leasehold estates)
Tenancy at sufferance (See Tenancy at Sufferance)
Tenancy at will

Nature of estate, 15.05[D][1]
Termination of estate, 15.05[D][2]

Term of years tenancy
Nature of estate, 15.05[B][1]
Termination of estate, 15.05[B][2]

Leasehold Interests, Transfer of
Generally, 18.01
Assignment (See Assignment)
Landlord, transfer by

Generally, 18.07[A]
Parties, rights and duties of, 18.07[B]

Sublease (See Sublease)
Leases

Generally, 16.01[A]
Commercial and residential leases, distinguished from, 16.01[C]
Contract, as, 15.06[C]
Conveyance, as, 15.04[C]; 15.06[C]
Joint tenant, executed by, 10.04[A][2]
Leasehold estates (See Leasehold Estates)
Leasehold interests, transfer of (See Leasehold Interests, Transfer of)
Premises (See Leased Premises)
Rent (See Rent)



Residential and commercial leases, distinguished from, 16.01[C]
Statute of frauds, 16.01[B]
Sublease (See Sublease)
Termination of lease, landlord's right to (See Abandonment, subhead:
Terminate lease, landlord's right to)
Transfer of leasehold interests (See Leasehold Interests, Transfer of)

Legal Positivism
Generally, 1.02[A]

Liberty Theory
Critique of, 2.06[B]
Nature of, 2.06[A]

Licenses
Easements, 32.13

Life Estates
Characteristics of, 9.05[D][1]
Creation of, 9.05[D][2]
Defeasible life estates, 9.06[C][5]
Estate owner, rights and duties of, 9.05[D][4]
Evaluation of, 9.05[D][5]
Future interests, 9.05[D][3]
Restraints on, 9.08[C]

Living Trusts
Benefits of, 28.03[C][2]
Creation of, 28.03[C][1]

Lost Property
Finders' rights against owner, 4.04[A]
Found property, 4.03[B][2]

M
Marital Property

Common law system
Modern (See subhead: Modern common law system)
Traditional (See subhead: Traditional common law system)

Community property system (See Community Property System)
Death, rights upon (See Death, subhead: Marital property)



Divorce, rights upon
Community property system, 11.04[D]
Equitable distribution (See subhead: Equitable distribution)
Traditional common law system, 11.02[C]

Educational degrees, equitable distribution approaches to
Generally, 11.03[C][2][b]
Alternative approach, 11.03[C][2][b][iii]
Degree dilemma, Reflections on, 11.03[C][2][b][iv]
Majority approach, 11.03[C][2][b][i]
New York approach, 11.03[C][2][b][ii]
Reimbursement alimony, 11.03[C][2][b][iii]

Equitable distribution
Educational degrees (See subhead: Educational degrees, equitable
distribution approaches to)
Gender equality, 11.03[C][1]
General principles, 11.03[C][2][a]
Professional licenses (See subhead: Educational degrees, equitable
distribution approaches to)

Gender bias in, 11.01; 11.02[A]
Gender equality in ownership, 8.06[C]
Marriage, rights during

Community property system, 11.04[C]
Modern common law system, 11.03[A]
Traditional common law system, 11.02[B]

Merger
Generally, 20.06[A]

Migrating couples, 11.05
Modern common law system

Death, rights upon, 11.03[D]
Divorce, rights upon (See subhead: Equitable distribution)
Elective share, 11.03[D]
Equitable distribution (See subhead: Equitable distribution)
Marriage, rights during, 11.03[B]
Married Women's Property Acts, 11.03[B]



Statutory reforms, 11.03[A]
Ownership, gender equality in, 8.06[C]
Premarital agreements, 11.06
Same-sex couples

Married couples, 11.08
Unmarried couples, 11.09[D]

Traditional common law system
Death, rights upon

Curtesy, 11.02[D][2]
Dower, 11.02[D][1]

Divorce, rights upon, 11.02[C]
Gender bias in, 11.02[A]
Marriage, rights during, 11.02[B]

Uniform Marital Property Act, 11.07
Unmarried couples, rights of

Marvin v. Marvin
Post-Marvin decisions, 11.09[C]
Revolution, 11.09[B]

Same-sex couples, 11.09[D]
Traditional approach, 11.09[A]

Marketable Title (See Title, subhead: Marketable title)
Married Women's Property Acts

Marital property, 11.03[B]
Mineral Rights

Subsurface rights, 31.06[B]
Mislaid Property

Finders' rights against owner, 4.04[A]
Found property, 4.03[B][3]

Mortgages
Absolute deed as mortgage, 22.11[C]
Cotenants', liability of, 10.03[D]
Creation of

Execution formalities, 22.04[B]
Loan process, 22.04[A]



Protecting the equity of redemption, 22.04[C]
Deed of trust, 22.11[B]
Defined, 22.02
Discharge of, 22.08

Repayment of loan, 22.08[A]
Deed in lieu of foreclosure, 22.08[B]

Equitable mortgage, 22.11[C]
Evolution of, 22.03
Financing device

Deed of trust, 22.11[B]
Equitable mortgage, 22.11[C]
Installment land contract (See Installment Land Contract)

Foreclosure (See Foreclosure)
Joint tenant, executed by, 10.04[A][2]
Obligation, necessity of, 22.05
Priority of, 22.06

Future advance mortgage, 22.06[B]
Overview, 22.06[A]
Purchase money mortgage, 22.06 [C]

Promissory note (See Promissory Note)
Protection for mortgagor (See Foreclosure)
Security for debt, role of, 22.01
Theories on nature of mortgage, 22.11[B]
Transfer of, 22.07

Borrower, by, 22.07[A]
Due-on-sale clause, 22.07[A][1]
Liability of successor, 22.07[A][2]

Lender, by, 22.07[B]
N

Natural Law Theory
Generally, 1.02[C]

Negative Covenants
Touch and concern requirement, 33.04[B][4][a][ii]

Negative Easements



Generally, 32.02[B][1]; 32.12[A]
Modern approach, 32.12[C]
Traditional approach, 32.12[B]

Nonconforming Uses (See Zoning, subhead: Nonconforming
uses)
Nonfreehold Estates

Generally, 9.04
Nonpossessory Interests (See Leasehold Estates, subhead:
Nonpossessory interests, distinguished from)
Notice

Recording system (See Recording System, subhead: Notice)
Title (See Title, subhead: Notice)

Nuisance
Evolution of, 29.03
Impenetrable jungle, 29.01
Private nuisance (See Private Nuisance)
Public nuisance, 29.07
Takings exception, 40.02[B][1]
Trespass, distinguished from, 30.02[B]

O
Options

Generally, 20.01[A]
Rule Against Perpetuities and, 14.10[C][2][b]

Owners Associations (See Common Interest Communities,
subhead: Owners associations)
Ownership

Airspace rights, 31.07
Attributes of, 31.01
Beaches, of, 30.05[A]
Boundary lines (See Boundary Lines)
Concurrent ownership (See Concurrent Ownership)
Home ownership, 35.01
Mineral rights, 31.06[B]
Public trust doctrine, 31.03



Subsurface rights
Generally, 31.06[A]
Mineral rights, 31.06[B]

Support, right to
Lateral support, 31.04[A]
Subjacent support, 31.04[B]

Water rights (See Water Rights)
P

Partition
Concurrent ownership, termination of, 10.04[B]

Patents
Generally, 6.03[B][1]
Overview, 6.03[A]
Infringement

Defenses, 6.03[D][2]
Remedies, 6.03[D][3]
Standards for, 6.03[D][1]

Nonobviousness, 6.03[B][5]
Novelty, 6.03[B][4]
Patentable subject matter, 6.03[B][2]
Patentee, rights of

Duration of rights, 6.03[C][2]
Nature of rights, 6.03[C][1]

Utility, 6.03[B][3]
Periodic Tenancy

Landlord's right to terminate lease
Generally, 19.04[A][1]
Good cause eviction, 19.04[A][3]
Retaliatory eviction (See subhead: Retaliatory eviction)

Leasehold estates
Nature of, 15.05[C][1]
Termination of

Common law requirements, 15.05[C][2][a]
Statutory modifications, 15.05[C][2][b]



Retaliatory eviction
General principles, 19.04[A][2][a]
Mechanics of, 19.04[A][2][c]
Scope of, 19.04[A][2][b]

Personal Property
Accession (See Accession)
Adverse possession (See Adverse Possession, subhead: Personal
property)
Bailments (See Bailments)
Bona fide purchasers (See Bona Fide Purchasers)
Chattels

Generally, 1.04[C][1]
Trespass to, 7.06

Finder (See Finders' Rights)
Intangible personal property, 1.04[C][3]
Trespass to chattels, 7.06

Personhood Theory
Critique of, 2.07[B]
Nature of, 2.07[A]

Planned Unit Developments
Generally, 35.02[C]
Zoning for, 37.05[E]

Possession
Adverse possession (See Adverse Possession)
Chattel, of, 7.03[B][1]
Duty to deliver possession, landlord's

American rule
Legal right to possession, 16.04[B][1]
Policy rationale, 16.04[B][2]

English rule
Physical possession, 16.04[C][1]
Policy rationale, 16.04[C][2]

Issue, 16.04[A]
Notice from possession of land (See Inquiry Notice, subhead:



Possession of land, notice from)
Right to, 10.03[B]
Use and, boundary between, 15.03[B]

Possessory Estates
Future interests, 12.04[C]

Prescriptive Easements
Creation of

Adverse use under claim of right, 32.06[B][3]
Continuous use for statutory period, 32.06[B][5]
Elements, 32.06[B][1]
Exclusive use, 32.06[B][4]
Notorious use, open and, 32.06[B][2]
Open and notorious use, 32.06[B][2]
Uninterrupted use for statutory period, 32.06[B][5]

Nature of, 32.06[A]
Policy rationale, 32.06[C]

Private Nuisance
Categories of

Nuisance per accidens, 29.02[C][1]
Nuisance per se, 29.02[C][1]
Permanent nuisance, 29.02[C][2]
Temporary nuisance, 29.02[C][2]

Defenses to liability
Generally, 29.05[A]
Coming to the nuisance, 29.05[B]
Right-to-farm statutes, 29.05[C]

Defined, 29.02[A]
Elements of

Overview, 29.04[A]
Enjoyment of land, interference with, 29.04[E]
Intentional interference, 29.04[B]
Substantial interference, 29.04[D]
Unreasonable interference (See subhead: Unreasonable interference)
Use of land, interference with, 29.04[E]



Enjoyment of land, interference with, 29.04[E]
Injunctions

Balance of equities approach, 29.06[A][1]
Boomer v. Atlantic Cement Co.

Overview, 29.06[A][2][a]
Rationale, 29.06[A][2][b]
Reflections on, 29.06[A][2][c]

Compensated injunctions, 29.06[A][3]
Intentional interference, 29.04[B]
Remedies for

Damages, 29.06[B]
Injunctions (See subhead: Injunctions)

Substantial interference, 29.04[D]
Trespass, distinguished from, 29.02[B]
Unreasonable interference

Overview, 29.04[C][1]
Restatement approach

Balance of utilities approach, 29.04[C][3][a]
Severe harm, 29.04[C][3][b]

Traditional approach, 29.04[C][2]
Use of land, interference with, 29.04[E]

Private Property
Eminent domain, 39.03
Recognition of, 2.01

Promissory Note
Amortization schedule, 22.05[B][2][d]
Amount of loan, 22.05[B][2][a]
Interest rate, 22.05[B][2][b]
Specialized contract, 22.05[B][1]
Term, 22.05[B][2][c]

Property (Generally)
Bundle of rights, as

Overview, 1.03[B][1]
Destroy, right to, 1.03[B][5]



Exclude, right to, 1.03[B][2]
Possess, right to, 1.03[B][4]
Transfer, right to, 1.03[B][3]
Use, right to, 1.03[B][4]

Condition of
Builder's implied warranty of quality
Generally, 21.04[A]
Successive owners, rights of, 21.04[B]
Buyer beware, 21.01
Disclosure (See Disclosure)
Risk of loss before conveyance

Alternative approaches, 21.05[B]
Equitable conversion, 21.05[A]

Defined, 1.01
Johnson v. M'Intosh, 1.02[B]
Legal positivism, 1.02[A]
Natural law theory, 1.02[C]
Personal property

Chattels, 1.04[C][1]
Intangible personal property, 1.04[C][2]

Problem of, 1.04[A]
Real property, 1.04[B]
Relationships, from rights to, 1.03[C]
Scope of property rights, 1.03[A]

Publicity
Critique of, 6.07[B]
Nature of rights, 6.07[A]

Public Nuisance
Generally, 29.07

Public Purpose Test (See Eminent Domain, subhead: Public
purpose test)
Public Trust Doctrine

Beaches, trespass on, 30.05[B]
Ownership, 31.03



R
Real Covenants

Benefit to run
Examples, 33.04[C][2]
Lawn covenant, 33.04[C][2]
Requirements for, 33.04[C][1]

Breach of, remedies for, 33.06
Burden and benefit both run

Examples, 33.04[D][2]
Lawn covenant, 33.04[D][2]
Requirements for, 33.04[D][1]

Burden to run
Concern requirement (See subhead: Touch and concern requirement)
Horizontal privity (See Horizontal Privity)
Intent to bind successors, 33.04[B][3]
Notice to successors, 33.04[B][7]
Requirements for, 33.04[B][1]
Touch and concern (See subhead: Touch and concern requirement)
Vertical privity, 33.04[B][6]
Writing, covenant in, 33.04[B][2]

Concern requirement (See subhead: Touch and concern requirement)
Defined, 33.02[A]
Horizontal privity (See Horizontal Privity)
Lawn covenant

Benefit to run, 33.04[C][2]
Burden and benefit both run, 33.04[D][2]

Notice to successors, 33.04[B][7]
Original promisee versus promisor's successor (See subhead: Burden to
run)
Other doctrines, distinguished from, 33.02[B]
Perspectives on, 33.04[A]
Private land use planning

Birth of, 33.01
Policy implications of, 33.03



Promisee's successor versus original promisor (See subhead: Benefit to
run)
Promisee's successor versus promisor's successor (See subhead: Burden
and benefit both run)
Remedies for breach of, 33.06
Restatement (Third) of Property, 33.08
Scholarly perspectives on, 33.07
Servitudes, 33.08
Termination of, 33.05
Touch and concern requirement

Affirmative covenants, 33.04[B][4][a][iii]
Failure to touch and concern, 33.04[B][4][b]
Negative covenants, 33.04[B][4][a][ii]
Use of land, 33.04[B][4][a][i]

Vertical privity, 33.04[B][6]
Real Estate Broker (See Sales Contracts, subhead: Real estate
broker, role of)
Real Property

Generally, 1.04[B]
Recording System

Generally, 25.01
Anatomy of, 25.03
Chain of title (See Chain of Title)
Defective documents

Incorrect name, 25.07[A][2]
Incorrect property description, 25.07[A][3]
Invalid acknowledgment, 25.07[A][1]

Filing, 25.04[B]
Future of, 25.09
Grantor-grantee index

Overview, 25.05[B][1]
Affected document, evaluation of, 25.05[B][4]
Backward in time search, 25.05[B][2]
Forward in time search, 25.05[B][3]



Indexing, 25.04[B]
Marketable title acts, 25.08
Mechanics of, 25.04[A]
Notice

Documents not provide
Chain of title (See Chain of Title)
Defective documents (See subhead: Defective documents)
Improperly indexed document, 25.07[C]
Indexed document, improperly, 25.07[C]

Documents provide, 25.06
Purposes of, 25.02
Technology of, 25.09
Title search

Goals of, 25.05[A]
Grantor-grantee index (See subhead: Grantor-grantee index)
Tract index, 25.05[C]

Tract index, 25.05[C]
Record Notice

Title, 24.06[C]
Relative Hardship

Equitable servitudes, defense in, 34.06[D][4]
Remainders (See Future Interests, subhead: Remainders)
Remedies

Constructive eviction doctrine (See Constructive Eviction Doctrine,
subhead: Remedies)
Contracts, breach of (See Sales Contracts, subhead: Remedies for
breach of)
Copyright infringement, 6.02[D][3]
Covenants of title, breach of, 26.02[D]
Cy pres remedy, 14.11[C]
Equitable servitudes, breach of, 34.07
Implied warranty of habitability, breach of (See Implied Warranty of
Habitability, subhead: Remedies for breach of)
Patent infringement, 6.03[D][3]



Private nuisance
Damages, 29.06[B]
Injunctions (See Private Nuisance, subhead: Injunctions)

Real covenants, breach of, 33.06
Servitudes, breach of, 34.08[D]
Takings (See Takings, subhead: Remedies for)
Trademark infringement, 6.04[D][1][c]
Trespass, for, 30.02[D]

Rent
Lease, role of, 16.03[A]
Rent control

Constitutional limits on
Generally, 16.03[B][3][a]
Equal protection, substantive due process and, 16.03[B][3][b]
Regulatory takings, 16.03[B][3][c]
Substantive due process and equal protection, 16.03[B][3][b]

Historical context, 16.03[B][1]
Typical ordinance, provisions of

Base rent, 16.03[B][2][a]
Condominium conversions, 16.03[B][2][e]
Eviction control, 16.03[B][2][d]
Exemptions, 16.03[B][2][c]
Increases, rent, 16.03[B][2][b]

Security deposits, 16.03[C]
Repairs

Cotenants', liability of, 10.03[E]
Leased premises (See Leased Premises, subhead: Repairs)

Restatement (Third) of Property
Equitable servitudes

General approach, 34.08[A]
Servitudes (See Equitable Servitudes, subhead: Servitudes)

Servitudes
Equitable servitudes (See Equitable Servitudes, subhead: Servitudes)
Real covenants, 33.08



Restrictive Covenants (See Common Interest Communities,
subhead: Restrictive covenants and)
Retaliatory Eviction (See Periodic Tenancy, subhead:
Retaliatory eviction)
Right of First Refusal

Generally, 20.01[A]
Rule Against Perpetuities and, 14.10[C][2][b]

Rule Against Perpetuities
Application of

Contingent future interests in transferees, 14.10[C][2][a]
Forever fail to vest

Class gifts, special rule for, 14.10[C][4][b]
Time of vesting, 14.10[C][4][a]

Interest to vest
Class gifts, special rule for, 14.10[C][4][b]
Time of vesting, 14.10[C][4][a]

Options to purchase, 14.10[C][2][b]
Perpetuities period, 14.10[C][3]
Preemptive rights, 14.10[C][2][b]
Relevant lives

Generally, 14.10[C][5]
Validation of interest, 14.10[C][6]

Summary of approach, 14.10[C][1]
Criticisms of, 14.10[E]
Cy pres remedy, 14.11[C]
Dynamite analogy, 14.10[A][3]
Examples of

Fertile octogenarian, 14.10[D][1]
Slothful executor, 14.10[D][3]
Unborn spouse, 14.10[D][2]

Fertile octogenarian, 14.10[D][1]
Future of, 14.11[E]
Rationale for, 14.10[B]
Reforms to



Overview, 14.11[A]
Cy pres remedy, 14.11[C]
Future of rule against perpetuities, 14.11[E]
Uniform Statutory Rule Against Perpetuities, 14.11[D]
Wait and see approach, 14.11[B]

Slothful executor, 14.10[D][3]
Statement of, 14.10[A][2]
Technicality-ridden legal nightmare, 14.10[A][1]
Unborn spouse, 14.10[D][2]
Uniform Statutory Rule Against Perpetuities, 14.11[D]
Wait and see approach, 14.11[B]

S
Sales Contracts

Attorney, role of, 20.02
Bargain damages, loss of, 20.09[B][1]
Breach of, remedies for (See subhead: Remedies for breach of)
Buyer's deposit, role of, 20.09[B][4]
Consequential damages, 20.09[B][2]
Damages

Bargain damages, loss of, 20.09[B][1]
Buyer's deposit, role of, 20.09[B][4]
Consequential damages, 20.09[B][2]
Incidental damages, 20.09[B][2]
Liquidated damages, 20.09[B][3]
Money damages, inadequacy of, 20.09[A][2]

Financing conditions
Indefinite language, vague and, 20.07[B]
Loan, buyer's effort to obtain, 20.07[C]
Negotiating, 20.07[A]
Vague and indefinite language, 20.07[B]

Incidental damages, 20.09[B][2]
Liquidated damages, 20.09[B][3]
Money damages, inadequacy of, 20.09[A][2]
Negotiation



Generally, 20.01[C]
Financing conditions, 20.07[A]

Real estate broker, role of
Commission, right to, 20.03[C]
Defects, duty to disclose, 21.03
Duties, 20.03[B]
Unauthorized practice of law, 20.03[A]

Remedies for breach of
Damages (See subhead: Damages)
Rescission, 20.09[C]
Restitution, 20.09[C]
Specific performance

General requirements, 20.09[A][1]
Money damages, inadequacy of, 20.09[A][2]

Rescission, 20.09[C]
Restitution, 20.09[C]
Sales transaction (See Sales Transaction)
Statute of frauds

Generally, 20.04[B][1]
Enforceable contract, requirements for

Essential terms of contract, 20.04[B][3][a]
Memorandum or other writing, contained in, 20.04[B][3][b]
Signature requirement, 20.04[B][3][c]

Exceptions to
Overview, 20.04[B][4][a]
Equitable estoppel, 20.04[B][4][c]
Part performance, 20.04[B][4][b]

Policy rationale for, 20.04[B][5]
Typical statute of frauds, 20.04[B][2]

Title, provisions on (See Title, subhead: Contract provisions)
Typical sales contract, 20.05
Valid contract, requirements for

Basic elements, 20.04[A]
Statute of frauds (See subhead: Statute of frauds)



Sales Transaction
Buyer, locating, 20.01[B]
Closing

Generally, 20.01[E]
Performance

Tender of, 20.08[A]
Time for, 20.08[B]

Preparation of, 20.01[D]
Negotiation of contract, 20.01[C]
Performance

Tender of, 20.08[A]
Time for, 20.08[B]

Stages of, 20.01[A]
Same-Sex Couples

Married couples, 11.08
Unmarried couples, 11.09[D]

Secured Obligation
Promissory note (See Promissory Note)
Role of, 22.05[A]

Security Deposits
Rent, 16.03[C]

Self-Help Eviction
Common law, 19.05[A]
Constitutional restrictions on, 19.05[D]
Criticisms of, 19.05[B]
Demise of, 19.05[C]

Servitudes
Equitable servitudes (See Equitable Servitudes, subhead: Servitudes)
Real covenants, 33.08

Shelter Rule
Title, 24.07

Silent Consent Clause
Classic dilemma, 18.06[C][3][a]
Modern rule, 18.06[C][3][c]



Traditional rule, 18.06[C][3][b]
Spendthrift Trusts

Criticisms of
Democratic concerns, 28.03[D][3][b]
Diligent-creditor myth, 28.03[D][3][a]

Democratic concerns, 28.03[D][3][b]
Diligent-creditor myth, 28.03[D][3][a]
Exceptions to general rule, 28.03[D][4]
Nature of, 28.03[D][1]
Validity of, 28.03[D][2]

Standard State Zoning Enabling Act
Generally, 36.03[B][3]

Statute of Frauds
Leases, 16.01[B]
Sales contracts (See Sales Contracts, subhead: Statute of frauds)

Statute Quia Emptores
Generally, 8.03[D][2]

Subdivisions
Equitable servitudes (See Equitable Servitudes, subhead: Subdivisions)
Zoning for, 37.06

Subinfeudation
Generally, 8.03[C]
Problems produced by, 8.03[D][1]

Subjacent Support
Generally, 31.04[B]

Sublease
Assignment, distinguished from (See Assignment, subhead: Sublease,
distinguished from)
Elimination of distinction, 18.05
Landlord-tenant relationship, 18.04[A]
Parties, rights and duties of, 18.04[B]
Tenant-landlord relationship, 18.04[A]
Tenant's right to (See Assignment, subhead: Tenant's right to)

Subsequent Bona Fide Purchaser Doctrine(See Title, subhead:



Bona fide purchaser doctrine)
Subsurface Rights

Mineral rights, 31.06[B]
Ownership, 31.06[A]

Summary Eviction
Constitutionality of, 19.07[B]
Procedure for, 19.07[A]

Surrender
Termination of tenancy, 19.02

T
Takings

Clause (See Takings Clause)
Current tests, 40.04[A]
Damages

Permanent takings, measure of damages for, 40.10[B]
Temporary takings, measure of damages for, 40.10[C]

Defined, 39.04
Dolan v. City of Tigard

Aftermath of, 40.08[D]
Rough proportionality test, 40.08[C]

Exactions, problem of, 40.08[A]
First English Evangelical Lutheran Church v. County of Los Angeles,
40.11[A]
Foundation era

Intent, original, 40.02[A]
Noxious use exception, 40.02[B][1]
Nuisance exception, 40.02[B][1]
Reciprocity of advantage, 40.02[B][2]

Intent, original, 40.02[A]
Judicial takings, 40.10
Loretto v. Teleprompter Manhattan CATV Corp.

Aftermath of, 40.06[E]
Bright-line rule, 40.06[A]
Facts of case, 40.06[B]



Loretto test, 40.06[C]
Reflections on, 40.06[D]

Lucas v. South Carolina Coastal Council
Bright-line rule, 40.07[A]
Exploration of factors

Background principles of the state's law of property and nuisance,
40.07[D][2]
Loss of all economically beneficial or productive use of land,
40.07[D][1]

Facts of case, 40.07[B]
Lucas test, 40.07[C]
Significance of, 40.07[E]

Modern era
Current tests, 40.04[A]
Relevant property defined, 40.04[B]

Nollan v. California Coastal Commission
Aftermath of, 40.08[D]
Essential nexus test, 40.08[B]

Noxious use exception, 40.02[B][1]
Nuisance exception, 40.02[B][1]
Penn Central Transportation Co. v. New York City

Generally, 40.05[A]
Balancing test, 40.05[C]
Exploration of factors

Character of governmental action, 40.05[D][3]
Economic impact on claimant, 40.05[D][1]
Investment-backed expectations, effect on, 40.05[D][2]

Facts of case, 40.05[B]
Pennsylvania Coal Co. v. Mahon

Aftermath of, 40.03[E]
Dissenting opinion, 40.03[D]
Facts of case, 40.03[B]
Majority opinion, 40.03[C]
Regulatory takings doctrine, birth of, 40.03[A]



Permanent takings, measure of damages for, 40.11[B]
Problem of, 40.01
Reciprocity of advantage, 40.02[B][2]
Regulatory takings, 40.11
Relevant property defined, 40.04[B]
Remedies for

Damages
Permanent takings, measure of damages for, 40.11[B]
Temporary takings, measure of damages for, 40.11[C]

First English Evangelical Lutheran Church v. County of Los Angeles,
40.11[A]

Rent control, 16.03[B][3][c]
Temporary takings

Generally, 40.09
Measure of damages for, 40.11[C]

Takings Clause
Intent, original, 40.02[A]
Origin of, 39.02[B]
Rationale for, 39.02[C]
Scope of, 39.02[A]

Taxation
Adverse possession, 27.03[H]
Cotenants' liability for tax payments, 10.03[D]

Tenancy at Sufferance
Holdover tenants, 15.05[E][3]
Nature of estate, 15.05[E][1]
Termination of estate, 15.05[E][2]

Tenancy at Will
Nature of estate, 15.05[D][1]
Termination of estate, 15.05[D][2]

Tenancy by the Entirety
Characteristics of, 10.02[C][1]
Creation of, 10.02[C][2]
Creditors, rights of



Sawada v. Endo
Generally, 10.02[C][4][b]
Reflections, 10.02[C][4][c]

Shield against, 10.02[C][4][a]
Requiem for, 10.02[C][5]
Transferability of, 10.02[C][3]

Tenancy in Common
Characteristics of, 10.02[A][1]
Creation of, 10.02[A][2]
Transferability of, 10.02[A][3]

Tenant (See Landlord-Tenant Law)
Termination of Easements (See Easements, subhead:
Termination of)
Termination of Tenancy

Abandonment (See Abandonment)
Ejectment, 19.06
Joint tenancy (See Joint Tenancy, subhead: Termination of)
Periodic tenancy (See Periodic Tenancy)
Possession, struggle for, 19.01
Self-help eviction (See Self-Help Eviction)
Summary eviction

Constitutionality of, 19.07[B]
Procedure for, 19.07[A]

Surrender, 19.02
Terminate lease, landlord's right to

Periodic tenancy (See Periodic Tenancy, subhead: Landlord's right to
terminate lease)
Term of years tenancy, 19.04[B]

Term of Years Tenancy
Landlord's right to terminate lease, 19.04[B]
Leasehold estates

Nature of, 15.05[B][1]
Termination of, 15.05[B][2]

Testamentary Trusts



Benefits of, 28.03[B][2]
Creation of, 28.03[B][1]

Title
Abstracts, opinions and, 26.03
Actual notice, 24.06[B]
Assurance (See Title Assurance)
Bona fide purchaser doctrine

Exception, nature of, 24.03[A]
Notice jurisdictions (See subhead: Notice jurisdictions)
Protection of, 24.09
Race-notice jurisdictions

Application of rule, 24.05[B]
Elements of, 24.05[A]

Relativity of title, 24.03[B]
Breach of title covenant, 20.06[D]
Claims, conflicting, 24.01
Contract provisions

Breach of title covenant, 20.06[D]
Express title covenant, 20.06[C]
Marketable title, implied covenant of (See subhead: Marketable title)
Purchase of title, 20.06[A]

Covenants of title (See Covenants of Title)
Express title covenant, 20.06[C]
First in time prevails, 24.02
Imputed notice, 24.06[E]
Inquiry notice (See Inquiry Notice)
Insurance (See Title Insurance)
Marketable title

Defined, 20.06[B][2]
Encumbrance, seller's title subject to

Generally, 20.06[B][4][a]
Land use regulations, effect of, 20.06[B][4][b]
Visible encumbrances, effect of, 20.06[B][4][c]

General rule, 20.06[B][1]



Seller lacks title, 20.06[B][3]
Marketable title acts, 25.08
Notice

Actual notice, 24.06[B]
Imputed notice, 24.06[E]
Inquiry notice (See Inquiry Notice)
Jurisdictions (See subhead: Notice jurisdictions)
Race-notice jurisdictions
Application of rule, 24.05[B]
Elements of, 24.05[A]
Record notice, 24.06[C]
Sources of, 24.06[A]

Notice jurisdictions
Application of rule, 24.04[E]
Subsequent purchaser

Generally, 24.04[A]
Defined, 24.04[B]

Value
Generally, 24.04[A]
Debt as, 24.04[C][2]
Defined, 24.04[C][1]
Partial payment, notice after, 24.04[C][3]

Without notice of prior interests
Generally, 24.04[A]
Defined, 24.04[D]

Opinions and abstracts, 26.03
Race jurisdictions, 24.08
Race-notice jurisdictions

Application of rule, 24.05[B]
Elements of, 24.05[A]

Record notice, 24.06[C]
Record prevails, first purchaser for value to, 24.08
Registration of, 26.05
Relativity of, 4.05[C]



Search (See Recording System, subhead: Title search)
Shelter rule, 24.07
Subsequent bona fide purchaser doctrine (See subhead: Bona fide
purchaser doctrine)
Theft, by, 27.01

Title Assurance
Generally, 26.01
Abstracts, opinions and, 26.03
Covenants of title (See Covenants of Title)
Opinions and abstracts, 26.03
Registration of, 26.05
Title insurance (See Title Insurance)

Title Insurance
Generally, 26.04[A]
Close of escrow

Compensation after, 26.04[C][2]
Title assurance before, 26.04[C][1]

Defined, 26.04[B]
Negligence, liability of insurer in, 26.04[E]
Perspectives on, 26.04[F]
Policy provisions

Generally, 26.04[D][1]
Exceptions, 26.04[D][3]
Exclusions, 26.04[D][3]
Risks covered, 26.04[D][2]

Touch and Concern
Equitable servitudes, 34.04[B][4]
Real covenants (See Real Covenants, subhead: Touch and concern
requirement)

Trade Secrets
Generally, 6.05

Trademarks
Generally, 6.04[B][1]
Overview, 6.04[A]



Distinctiveness, 6.04[B][2]
Enforcement of rights

Dilution, 6.04[D][2]
Infringement (See subhead: Infringement)

First use in trade, 6.04[B][4]
Infringement

Defenses, 6.04[D][1][b]
Remedies, 6.04[D][1][c]
Standards for, 6.04[D][1][a]

Non-functionality, 6.04[B][3]
Owner, rights of

Duration of rights, 6.04[C][2]
Nature of rights, 6.04[C][1]

Treasure Trove
Finders' rights against landowner, 4.06[C]
Found property, 4.03[B][4]

Trespass
Beach access

Other approaches, 30.05[C]
Ownership of beaches, 30.05[A]
Public trust doctrine, 30.05[B]

Chattels, to, 7.06
Defined, 30.02[A]
Encroachments, 30.06
Exclude, right to, 30.01
Freedom of speech

Federal constitution, rights under, 30.04[A]
State constitutions, rights under, 30.04[B]

Good faith improver, 30.07
Liability, exceptions to, 30.02[C]
Migrant farmworkers, rights of, 30.03
Nuisance, distinguished from, 30.02[B]
Private nuisance, distinguished from, 29.02[B]
Remedies for, 30.02[D]



Trusts
Asset protection trust, 28.03[E]
Inter vivos trusts

Benefits of, 28.03[C][2]
Creation of, 28.03[C][1]

Living trusts
Benefits of, 28.03[C][2]
Creation of, 28.03[C][1]

Nature of, 28.03[A]
Spendthrift trusts (See Spendthrift Trusts)
Testamentary trusts

Benefits of, 28.03[B][2]
Creation of, 28.03[B][1]

U
Unclean Hands

Equitable servitudes, defense in, 34.06[D][5]
Uniform Marital Property Act

Generally, 11.07
Uniform Statutory Rule Against Perpetuities

Generally, 14.11[D]
Utilitarianism

Economics movement, law and
Critique of, 2.05[B]
Nature of, 2.05[A]

Law and economics movement
Critique of, 2.05[B]
Nature of, 2.05[A]

Traditional theory
Critique of, 2.04[B]
Nature of, 2.04[A]

V
Variances (See Zoning, subhead: Variances)
Vertical Privity

Generally, 33.04[B][6]



Vested Remainders(See Future Interests, subhead: Vested
remainders)
Vested Rights

Zoning and, 36.07
W

Waste
Generally, 9.09[A]
Affirmative waste, 9.09[B]
Cotenants', liability of, 10.03[F]
Future interest rights

Transferee, held by, 14.08[B]
Transferor, held by, 13.04[B]

Permissive waste, 9.09[C]
Water Rights

Appropriation system, 31.02[A][3]
Diffused water, 31.02[B]
Groundwater, 31.02[C]
Permit systems, 31.02[A][4]
Riparian system, 31.02[A][2]
Rivers, lakes and other watercourses

Overview, 31.02[A][1]
Appropriation system, 31.02[A][3]
Permit systems, 31.02[A][4]
Riparian system, 31.02[A][2]

Wild Animals
Capture rule

Actual capture standard, 3.02[C][1]
Basic rule, 3.02[A]
Custom, role of, 3.02[C][3]
Escape after, 3.02[D]
Evaluation of

Criticism of, 3.03[B]
Rationale for rule, 3.03[A]

Pierson v. Post



Generally, 3.02[B][4]
Dissent, 3.02[B][3]
Facts, 3.02[B][1]
Majority opinion, 3.02[B][2]

Release after, 3.02[D]
Two fish stories, 3.02[C][2]

Government regulation
Federal restrictions, 3.05[A]
No proprietary ownership of animals, 3.05[B]
State restrictions, 3.05[A]

Landowners, rights of
Hunters, exclusion of, 3.04[B]
No ownership of animals, 3.04[A]

Origin of property rights, 3.01
Wills

Administration of, 28.02[E]
Formalities of, 28.02[D]
Nature of, 28.02[A]
Policy rationales for, 28.02[C]
Probate, 28.02[E]
Terminology, 28.02[B]

Worthier Title Doctrine
Future interests, 14.12

Z
Zoning

Aesthetic zoning (See Aesthetic Zoning)
Amendments

Electorate, zoning by, 37.02[C][2]
Quasi-judicial actions, judicial review of, 37.02[C][1]
Role of, 37.02[A]
Standards for

Change rule, 37.02[B][3]
Legislative judgment, 37.02[B][1]
Mistake rule, 37.02[B][3]



Spot zoning, 37.02[B][2]
Birth of

Agricultural nation, 36.03[A]
Comprehensive zoning, movement toward

Industrial nation, 36.03[B][1]
Standard State Zoning Enabling Act, 36.03[B][3]
Urban area, 36.03[B][1]
Utilitarian response, 36.03[B][2]

Rural area, 36.03[A]
Change rule, 37.02[B][3]
Cluster zones, 37.05[D]
Conditional zoning, 37.05[B]
Constitutionality of

Issue, 36.05[A]
Village of Euclid v. Ambler Realty Co.

Decision, 36.05[B][2]
Factual setting, 36.05[B][1]
Post-Euclid developments, 36.05[C]
Reflections on, 36.05[B][3]

Contract zoning, 37.05[A]
Defined, 36.02
Due process, 38.02[A][3]
Electorate, by, 37.02[C][2]
Environmental regulation (See Environmental Regulation)
Equal protection, 38.02[A][2]
Exclusionary zoning (See Exclusionary Zoning)
Fair Housing Act

Exclusionary zoning, 38.04[B][1][b]
Group homes, 38.03[C][3]

Family zoning (See Family Zoning)
Federal constitution

Overview, 38.02[A][1]
Due process, 38.02[A][3]
Equal protection, 38.02[A][2]



Freedom of speech, 38.02[A][4]
Flexibility devices

Amendments (See subhead: Amendments)
Modern approach, 37.01
Special exceptions (See subhead: Special exceptions)
Subdivisions, 37.06
Variances (See subhead: Variances)

Floating zones, 37.05[C]
Freedom of speech, 38.02[A][4]
Growth control, 38.06
Land use regulation, 38.01
Land use revolution, 36.01
Legislative judgment, 37.02[B][1]
Mistake rule, 37.02[B][3]
Nonconforming uses

Problem of, 36.06[A]
Restrictions on, 36.06[B]
Termination of (See subhead: Termination of nonconforming uses)

Ordinances
Administration of, 36.04[D]
Bulk regulations, 36.04[C]
Enactment of, 36.04[A]
Height regulations, 36.04[C]
Use regulations, 36.04[B]

Planned unit developments, 37.05[E]
Quasi-judicial actions, judicial review of, 37.02[C][1]
Special exceptions

Obtaining, procedure for, 37.04[D]
Role of, 37.04[A]
Standards for, 37.04[C]
Variance, distinguished from, 37.04[B]

Spot zoning, 37.02[B][2]
Standard State Zoning Enabling Act, 36.03[B][3]
State constitutions, 38.02[B]



Subdivisions, 37.06
Termination of nonconforming uses

Abandonment, 36.06[C][1]
Amortization, 36.06[C][2]
Destruction, 36.06[C][1]

Tools
Cluster zones, 37.05[D]
Conditional zoning, 37.05[B]
Contract zoning, 37.05[A]
Floating zones, 37.05[C]
Planned unit developments, 37.05[E]

Utilitarian response, as, 36.03[B][2]
Variances

Obtaining, procedure for, 37.03[D]
Role of, 37.03[A]
Special exceptions, distinguished from, 37.04[B]
Standards for

General rule, 37.03[C][1]
Hardship, 37.03[C][2]
Public interest, protection of, 37.03[C][3]

Types of, 37.03[B]
Vested rights and, 36.07
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